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19  Summons,  copies  (1)  and  copies  (1)  of  Com¬ 
plaint  issued  served  9/20/55  deft,  and  U.  S. 
Atty.,  Atty.  Gen.  serv.  9/21/55 

19  Motion  of  pltfs.  for  temporary  restraining  or¬ 
der;  affidavit 

19  Temporary  restraining  order;  motion  for  pre- 
pliminary  injunction  set  for  September  27, 1955 ; 
undertaking  $1,000.00.  Issued  at  3:07  P.  M.; 
Deft,  and  U.  S.  Atty.  Served  9/20/55;  U.  S. 
Atty.  Gen.  ser.  9/21/55  (N)  Letts,  J. 

20  Motion  of  pltfs.  for  preliminary  injunction,  c/s 
9/20/55;  filed 

20  Undertaking  of  pltfs.  with  National  Surety 
Corp.  in  sum  of  one  thousand  dollars,  approved 
and  filed 

21  Consent  order  dissolving  temporary  restrain¬ 
ing  order  without  prejudice  to  either  party.  (N) 
Letts,  J. 

21  Stipulation  that  the  Secretary  of  Agriculture 
will  not  issue  any  order  effectuating  an  amend¬ 
ment  to  Federal  Milk  Order;  and  pltfs.  will 
consent  to  the  dissolution  of  temporary  restrain¬ 
ing  order  entered  on  September  19,  1955;  filed 

26  Request  by  pltfs.  for  three-judge  court;  a/s 
9/26/55  filed 

26  Opposition  of  deft,  to  pltf’s.  motion  for  pre¬ 
liminary  injunction  appearance  of  Frank  H. 
Strickler  and  Clarence  H.  Girard  as  attys.  for 
deft.  Affidavit  of  R.  D.  Aplin;  filed 

27  Amended  complaint,  c/s  9/27/55 

27  Points  and  authorities  of  pltf.  in  support  of 
motion  for  preliminary  injunction;  exhibit  “A” 
filed 
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27  Motion  of  9/19/55,  return  of  service:  deft,  and 
TJ.  S.  Atty.  served  9/20/55;  Atty.  Gen.  Served 
9/21/55  filed 

27  Affidavits  (7)  filed  j 

27  Motion  for  preliminary  injunction  and  motion 
requesting  3- judge  court  heard  and  taken  j  under 
advisement ;  reported  by  D.  Delahanty.  Pine,  J. 

29  Answer  of  deft,  to  complaint;  c/m  9/&8/5S; 
notice,  Parts  I,  II,  III,  IV,  and  V  of  administra¬ 
tive  record  of  U.  S.  Dept,  of  Agriculture,  filed 

29  Calendared  (N)  j 

Oct.  3  Supplemental  memorandum  in  support  df  mo¬ 
tion  for  temporary  injunction  c/m  10/3/55  filed 

7  Memorandum  in  opposition  to  supplemental 
memo,  in  support  of  motion  for  temporary  in¬ 
junction,  c/M  10/4/55  filed 

7  Memorandum  opinion  granting  motion  for  pre¬ 
liminary  injunction  enjoining  deft,  until  Case  is 
fully  heard,  and  denying  request  for  3-judge 
court  (order  to  be  presented)  filed 

13  Motion  of  deft,  to  modify  decision;!  c/m 
10/13/55;  affi.;  exhibit  P  &  A;  M.  C.  10/13/55 
filed 

j 

17  Supplemental  affidavits  (3)  to  motion  to  modify 
decision  filed,  10/13/55;  c.m.  10/17/55  fifed 

Oct.  18  Motion  of  New  England  Milk  Producers  Asso¬ 
ciation,  Granite  City  Cooperative  Association, 
Inc.,  and  Connecticut  Valley  Dairy,  Inc.,  for 
leave  to  intervene  as  defts.;  appearance  of!  John 
W.  Cragun  and  Reuben  Hall  as  attys.  fclr  ap¬ 
plicants;  deposit  by  Cragun,  $5.00;  |  MC 
10/18/55;  Exhibit;  P  &  A;  c/s  10/18/55;  filed 

19  Memorandum  of  pltf’s.  opposition  to  deft’s, 
motion  to  modify  decision;  c/m  10/19/55^  filed 

20  Motion  of  the  following  to  intervene  as  deft’s.: 

United  Farmers  of  New  England,  Inc.;  North- 
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era  Farms  Cooperative,  Inc. ;  Maine  Dairy¬ 
men’s  Assoc.,  Inc.;  Bellows  Falls  Coop  Cream¬ 
ery,  Inc.;  Milton  Coop.  Dairy  Corp.;  St.  Albans 
Coop.  Creamery,  Inc.;  Cabot  Farmers  Coop. 
Creamery  Co.,  Inc.;  Bethel  Coop.  Creamery, 
Inc. ;  Grand  Isle  County  Coop.  Creamery  Assoc., 
Inc.;  Mt.  Mansfield  Cooperative  Creamery  and 
Grain  Assoc.,  Inc. ;  Richmond  Coop.  Assoc.,  Inc. ; 
United  Dairies,  Inc.;  and  Shelburne  Co-op 
Creamery  Co.;  exhibit  I;  P  &  A;  c/s  10/20/55; 
appearance  of  John  W.  Cragun,  744  Jackson 
PL,  N.  W.  filed 

21  Official  transcript  of  hearing  on  motion  for  pre¬ 
liminary  injunction  of  Sept.  27,  1955  filed 

21  Motion  to  intervene  on  behalf  of  Commonwealth 
of  Massachusetts  as  party  pltf . ;  statement  of 
claim;  c/m;  10/21/55;  M.  C.  10/21/55;  filed 

21  Additional  paragraph  2a  for  inclusion  in  deft’s, 
proposed  preliminary  injunction  order;  filed 

21  Memorandum  on  behalf  of  pltf’s  filed 

21  Supplemental  memorandum  of  P  &  A  in  sup¬ 
port  of  motion  to  modify  decision;  Exhibit  (1) 
filed 

21  Notice  of  presentation  of  order  filed 

21  Motion  of  deft,  to  modify  decision  argued  and 
denied;  Pine,  J. 

21  Order  granting  preliminary  injunction  to  pltf’s. 
and  ordering  that  temporary  injunction  remain 
in  effect  until  further  order  of  this  court,  pro¬ 
vided  that  security  in  the  sum  of  $1,000.00  given 
by  platf’s.  hereafter,  be  continued  during  pend¬ 
ency  of  this  action,  Pine,  J.  (N) 

24  Opposition  of  pltf’s.  to  motion  to  intervene, 
c/m  10/24/55;  P  &  A;  filed 

Nov.  1  Supplemental  P  &  A  of  New  England  Milk  Pro¬ 
ducers  Assn.,  et  al.  and  United  Farmers,  et  al. 
in  support  of  motion  to  intervene;  c/m  11/1/55; 
filed 
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1  Transcript  of  proceedings  of  9/19/55;  Vol.  I, 
pp.  1-6;  Reported  Dorothy  Streeter;  filed 

3  Request  of  pltfs.  for  postponement;!  c/m 
11/3/55;  filed 

7  Reply  of  plaintiffs  to  supplemental  P  &j  A  in 
support  of  motion  to  intervene  filed 

16  Consent  order  granting  New  England  Milk  Pro¬ 
ducers  Association,  Granite  City  Coop.  Cream¬ 
ery  Assoc.,  Inc.;  Connecticut  Valley  Dairy,  Inc.; 
United  Farmers  of  New  England,  Inc.,  North¬ 
ern  Farms  Coop.,  Inc.,  Maine  Dairymen’s 
Assoc.,  Inc.,  Bellows  Falls  Coop.  Creamery,  Inc., 
Milton  Coop.  Dairy  Corp.,  St.  Albans  iCoop. 
Creamery,  Inc.,  Cabot  Farmers  Coop.  Cream¬ 
ery,  Inc.,  Bethel  Coop.  Creamery,  Inc.,  ^rand 
Isle  County  Coop.  Creamery  Assoc.,  Inq.,  Mt. 
Mansfield  Coop.  Creamery  &  Grain  Assoc^,  Inc., 
Richmond  Coop.  Assoc.  Inc.;  United  Dairies, 
Inc.,  and  Shelburne  Coop.  Creamery  Cp.,  as 
parties  deft.,  and  that  proposed  answers  pi  in- 
tervenors  tendered  with  motion  to  intervene, 
be  considered  as  answers  to  complaint.  (N) 
Tamm,  J. 

i 

Dec.  5  Notice  of  appeal  by  Plfs.;  deposit  by  Robert  W. 

Lishman,  $5.00;  copies  mailed  to  Leo  A.  Rover 
and  John  W.  Cragun;  filed 

16  Designation  of  record;  c/m  12/15/55;  filed 

19  Notice  of  Appeal  by  New  England  Milk  Pro¬ 
ducers  Association,  et  al.,  intervenors;  deposit 
by  John  W.  Cragun,  $5.00;  copies  mailed  to 
Robert  W.  Lishman;  Edward  Burke,  Lqo  A. 
Rover,  Hon.  Herbert  Brownell,  Jr.  and  to! Clar¬ 
ence  H.  Girard;  filed 

19  Notice  of  appeal  by  deft.;  copies  mailed  to 
Robert  W.  Lishman* and  to  John  W.  Cragun; 
filed 

28.  Motion  of  pltfs.  to  transmit  original  records, 
exhibits  and  transcript  of  record  to  U.  S.  C.  A., 
c/m  12/27/55;  filed 
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29  Order  to  transmit  original  records,  exhibits  and 
transcript  of  record  as  designated  to  U.  S. 
Court  of  Appeals  and  for  return  to  this  Court 
upon  disposition  of  said  appeal  (N),  Letts,  J. 

1956 

Jan.  3  Motion  of  pltfs.  under  Rule  73(b)  to  extend  time 
for  filing  and  docketing  record  on  appeal;  c/m, 
1/3/56; 

3  Complaint  of  the  Commonwealth  of  Massachu¬ 
setts  ;  c/m ;  exhibit  A ;  filed 

3  Order  allowing  intervention  of  the  Common¬ 
wealth  of  Massachusetts  as  a  petitioner  (N) 
Tamm,  J. 
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Bill  of  Complaint 

[Filed  Sept.  19, 1955]  j 

Bill  of  Complaint 
Declaratory  Judgment 

1.  This  action  arises  under  the  Agricultural  Adjustment 
Act  as  amended  (7  U.  S.  C.  601  et  seq.)  and  particularly 
Sections  8a  and  8c  of  said  Act  as  amended  (7  U.  S.  (5.  608a 
and  608c).  The  matter  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  sum  of  three  thousand  dollars 
($3,000).  This  court  has  jurisdiction  because  of  the  idiver- 
sity  of  the  parties,  and  because  the  action  arises  under  Acts 
of  Congress  regulating  commerce. 

2.  The  Plaintiff  Arthur  Schofield  is  a  resident  of  i  Way- 
land,  Commonwealth  of  Massachusetts,  and  is  President 
of  the  Central  Massachusetts  Dairy  Association,  a  volun¬ 
tary  association  of  milk  producers,  hereinafter  called  the 
Association.  The  Plaintiff  Francis  V.  Adams  is  a  resident 
of  Westboro,  Commonwealth  of  Massachusetts,  and  is  Sec- 
retarv-Treasurer  of  the  Association. 

3.  The  Plaintiffs  bring  this  action  on  behalf  of  them¬ 
selves  and  the  other  members  of  the  Association  whjo  are 
similarly  situated  and  of  whom  they  are  fairly  representa¬ 
tive.  The  Association’s  members  who  are  affected  bv  the 
matters  set  forth  in  this  complaint  total  ninety-seveh  (97) 
dairy  farmers  living  in  Central  Massachusetts,  and!  it  is 
therefore  impractical  to  bring  them  all  before  the  cofirt. 

4.  The  Defendant  Ezra  T.  Benson  is  the  United  States 
Secretary  of  Agriculture,  hereinafter  called  the  Secretary, 
and  has  an  usual  place  of  business  within  the  District  of 
Columbia. 

i 

5.  On  April  18, 1955  public  hearings  were  held  pursuant 
to  notice  issued  by  the  Secretary  and  as  a  result  of  Ipeti- 
tions  filed  by  the  Maine  Dairymen’s  Association,  Northern 
Farmers’  Co-operative,  and  the  New  England  Milk  Pro- 

i 
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ducers’  Association,  hereinafter  called  N.  E.  M.  P.  A.,  all 
co-operative  associations  of  producers  engaged  in  market¬ 
ing  milk  and  milk  products  and  in  rendering  services  to 
their  members.  Said  petitions  filed  by  the  N.  E.  M.  P.  A. 
and  the  other  co-operatives  proposed  amendments  to  the 
Federal  Marketing  Orders  covering  Boston,  Worcester, 
Springfield,  and  Merrimac  Valley  areas  of  Massachusetts. 
One  of  the  amendments  to  the  Boston  Order  proposed  by 
the  said  co-operatives  would  have  extended  it  to  include 
the  towns  of  Framingham,  Natick,  Wayland,  Weston,  Sud¬ 
bury,  Concord  and  Lincoln.  Members  of  the  Plaintiffs* 
Association  supply  these  seven  towns. 

6.  The  public  hearings  called  by  the  Secretary  contin¬ 
ued  until  May  5,  1955  and  the  Plaintiffs  and  their  Asso¬ 
ciation  offered  evidence  and  submitted  briefs  in  opposition 
to  an  extension  of  the  Boston  Order.  The  N.  E.  M.  P.  A. 
and  the  other  co-operatives  named  herein  offered  evidence 
and  submitted  briefs  in  support  of  the  proposed  extension. 

7.  On  July  29,  1955  the  Secretary,  through  his  Deputy 
Assistant,  published  proposed  findings  and  recommenda¬ 
tions  for  amendment  to  the  Boston  Order,  a  copy  of  which 
is  attached  hereto  and  marked  “A”,  insofar  as  applicable. 
One  of  the  recommendations  for  amendment  of  the  Boston 
Order  was  to  extend  that  milk  marketing  area  to  include 
the  towns  of  Framingham,  Natick,  Wayland  and  Weston. 
These  four  towns  are  supplied  by  members  of  the  Plain¬ 
tiffs  *  Association,  numbering  ninety-seven  (97).  The  find¬ 
ings  in  support  of  the  proposed  recommendations  were 
invalid  as  a  matter  of  law  as  being  contrary  to  the  evi¬ 
dence  introduced  at  the  public  hearings.  The  findings  were 
such  that  no  reasonable  man  could  make  on  the  evidence 
and  were  arbitrary  and  capricious.  Exceptions  were  taken 
by  the  Plaintiffs  and  duly  filed,  a  copy  of  which  is  attached 
hereto  and  marked  “B”,  and  exceptions  were  also  taken 
by  His  Excellency  Christian  A.  Herter,  Governor  of  Mas- 
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sachusetts,  and  duly  filed,  a  copy  of  which  is  attached  here¬ 
to  and  marked  “C”. 

8.  On  September  16,  1955  the  Secretary,  despite  said 
exceptions,  published  a  proposed  amendment  to  the  Boston 
Order  including  the  towns  of  Framingham,  Natick,  Wfayland 
and  Weston,  and  declared  his  intention  to  submit  the 
amendment  to  a  referendum  in  accordance  with  Sec.  8c  (9) 
of  the  Agricultural  Adjustment  Act  (7  U.  S.  C.  608c  (9)  f 
(9)).  A  copy  of  said  Decision  is  attached  hereto  and  ilnarked 
“D”.  Said  Decision  substantially  incorporates  tlje  pro¬ 
posed  findings  hereinabove  referred  to  and  is  similarly  in¬ 
valid  as  a  matter  of  law.  The  Plaintiffs  are  informed  and 
believe  that  the  Secretary  proposes  wrongfully,  arbitrarily, 
and  contrary  to  said  section  of  the  Act  to  submit  iwithin 
the  next  five  days  the  proposed  amendment  to  a  referendum 
of  all  the  producers  supplying  the  Boston  Area,  as  well  as 
the  producers  supplying  the  four  towns  affected  pv  the 
extension,  and  to  consider  the  approval  of  the  N.  j  E.  M. 
P.  A.,  the  Maine  Dairymen’s  Association  and  the  Northern 
Farmers’  Co-operative  as  the  approval  of  all  their  mem¬ 
bers  supplying  the  Boston  Area,  as  provided  in  Section  8c 
(12)  of  said  Act  (7  U.  S.  C.  608c  (12)). 

i 

9.  The  proposed  amendment  does  great  harm  an<jl  dam¬ 
age  to  the  Plaintiffs  and  the  members  of  their  Association 
who  supply  the  four  towns  affected.  They  are  nowj  under 
the  jurisdiction  of  the  State  Milk  Control  Commission  of 
the  Commonwealth  of  Massachusetts  and  are  paid  p  price 
for  their  products  substantially  higher  than  the  pride  paid 
in  the  marketing  area  now  subject  to  the  Federal  Order. 
The  Plaintiffs  are  informed  and  believe  that  they  and  the 
members  of  their  Association  supplying  the  four  i  towns 
affected  will  lose  under  said  Order  if  extended  fifhj  cents 
($.50)  on  each  100-weight  of  milk,  an  average  loss  tp  each 
of  one  thousand  dollars  ($1,000)  per  year  and  a  gro£s  loss 
to  all  the  affected  members  of  the  Plaintiffs’  Association 
of  ninety-seven  thousand  dollars  ($97,000). 
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10.  The  action  of  the  Secretary  in  including  all  producers 
within  the  present  Boston  Federal  Order  area  is  wrongful, 
arbitrary,  and  contrary  to  Section  8c  (9)  of  the  Agricul¬ 
tural  Adjustment  Act  (7  U.  S.  C.  608c  (9)).  By  the  terms 
of  said  section  the  referendum  should  be  held  amongst 
only  the  producers  supplying  the  four  towns  affected.  In 
fact  the  referendum  proposed  by  the  Secretary  is  but  a 
sham  and  a  mockery.  The  Boston  Federal  Milk  Marketing 
Administrator  has  asserted  that  there  are  under  his  juris¬ 
diction  twelve  thousand  (12,000)  producers,  mostly  in  the 
States  of  New  Hampshire  and  Vermont.  Of  these  pro¬ 
ducers  the  Plaintiffs  are  informed  and  believe  approxi¬ 
mately  ten  thousand  (10,000)  are  members  of  the  N.  E.  M. 
P.  A.  and  the  other  co-operatives  hereinbefore  referred  to 
who  originally  petitioned  for  the  extension  of  the  Order. 
The  Plaintiffs  are  further  informed  and  believe  that  the 
officers  of  these  Associations  intend  to  vote  their  entire 
membership  in  favor  of  said  extension.  The  producers 
supplying  milk  to  the  four  towns  affected  total  only  ap¬ 
proximately  ninety-seven  (97)  within  the  Commonwealth 
of  Massachusetts  and  only  approximately  sixty  (60)  in  the 
States  of  New  Hampshire  and  Vermont.  Of  the  ninety- 
seven  (97)  producers  supplying  the  four  towns  thirty-two 
(32)  are  members  of  the  N.  E.  M.  P.  A.  and  are  opposed 
to  the  proposed  Order  but  will  have  themselves,  by  reason 
of  said  voting  procedure,  counted  amongst  those  in  favor 
of  said  Amendment. 

11.  The  Petitioners  and  the  members  of  their  Associa¬ 
tion  affected  by  the  proposed  extension  of  the  Boston  Fed¬ 
eral  Milk  Marketing  Order  will  suffer  serious  and  irrepar¬ 
able  injury  and  will  be  deprived  of  their  property  without 
due  process  of  law  unless  this  court  issues  a  temporary 
order  and,  after  hearing,  a  permanent  injunction  restrain¬ 
ing  the  Secretary  from  conducting  a  referendum  amongst 
all  the  producers  for  the  Boston  Area  along  with  the  pro- 
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dncers  for  the  four  towns  affected  by  the  proposed  amend¬ 
ment  extending  the  Boston  Federal  Milk  Marketing  Qrder. 

"Wherefore  the  Plaintiffs  Demand  : 

1.  That  a  permanent  injunction  issue  restraining  and 
enjoining  the  Secretary,  his  deputies,  agents,  servants 
and  employees  from  conducting  a  referendum 
amongst  all  the  milk  producers  for  the  Boston  j  Area 
along  with  the  dairy  farmers  supplying  the  j  four 
towns  affected  by  the  proposed  amendment  tp  the 
Boston  Federal  Milk  Market  Order  dated  September, 
1955  and  published  September  16, 1955. 

2.  That  pending  a  hearing  upon  the  merits  of  thip  case 
a  preliminary  injunction  issue  enjoining  the  Secre¬ 
tary,  his  deputies,  agents,  servants  and  employees 
from  conducting  a  referendum  amongst  all  the  I  milk 
producers  for  the  Boston  Area  along  with  the  dairy 
farmers  supplying  the  four  towns  affected  by  the  pro¬ 
posed  amendment  to  the  Boston  Federal  Milk  Market 
Order  dated  September,  1955  and  published  Septem¬ 
ber  16,  1955. 

3.  That  pending  a  hearing  upon  the  preliminary  injunc¬ 
tion  and  notice  of  the  same,  as  required  by  law,  a 
temporary  restraining  order  issue,  without  noticfe,  re¬ 
straining  and  enjoining  the  Secretary,  his  deputies, 
agents,  servants  and  employees  from  conducting  a 
referendum  amongst  all  the  milk  producers  foi*  the 
Boston  Area  along  with  the  dairy  farmers  supply¬ 
ing  the  four  towns  affected  by  the  proposed  amend¬ 
ment  to  the  Boston  Federal  Milk  Market  Order  dated 
September,  1955  and  published  September  16,  1955. 

4.  That  this  Court  review  the  proposed  findings  j  and 
recommendations  for  amendment  to  the  Boston  Order 
dated  July  29, 1955,  a  copy  of  which  is  attached  hereto 
and  marked  “A”,  and  the  Decision  of  the  Secretary 
dated  September,  1955  and  published  September  16, 
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1955,  copy  of  which  is  attached  hereto  and  marked 
“D”,  and  determine  that  said  findings  are  arbitrary, 
capricious,  without  any  support  in  the  record  of  the 
hearings,  and  contrary  to  law. 

5.  That  it  be  ordered,  adjudged  and  decreed  after  full 
hearing  on  the  merits  that  the  action  of  the  defendant 
Secretary  in  conducting  and  effectuating  the  referen¬ 
dum  is  contrary  to  the  statute,  is  without  warrant  in 
law,  and  deprives  plaintiffs  of  their  property  without 
due  process  of  law. 

6.  For  such  other  and  further  relief  as  to  this  Court  may 
seem  meet  and  just. 

Respectfully  submitted, 

/s/  Arthur  Schofield. 

/s/  Robert  W.  Lishman,  Esq., 

Attorney  for  the  Plaintiffs , 

Washington  Building, 

Washington,  D.  C. 

/s/  Edmund  Burke,  Esq., 

Attorney  for  the  Plaintiffs , 

60  State  Street, 

Boston,  Massachusetts. 

District  of  Columbia  )ss: 

On  this  19th  day  of  September  1955,  personally  appeared 
before  me  Arthur  Schofield  and  made  oath  that  he  has  read 
the  foregoing  bill  of  complaint  and  that  the  matters  of  fact 
alleged  therein  are  true  to  his  own  knowledge  except  for 
matters  alleged  on  information  and  belief  which  he  believes 
to  be  true. 

/s/  Nannette  H.  Day, 
Notary  Public. 
My  commission  expires 
February  28,  1957. 


[Seal] 
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Exhibit  A 

I 

Milk  in  Greater  Boston,  Merrimack  Valley,  Springfield 
and  Worcester,  Massachusetts,  Marketing  Area4 

Notice  of  Recommended  Decision  and  Opportunity  to  File  Written 
Exceptions  Thereto  With  Respect  to  Proposed  Marketing 
Agreements  and  Proposed  Orders,  Amending  Order,  asj  Now 
in  Effect  Regulating  Handling 

i 

Pursuant  to  the  provisions  of  the  Agricultural  Market¬ 
ing  Agreement  Act  of  1937,  as  amended  (7  U.  S.  601 
et  seq.),  and  the  applicable  rules  of  practice  and  procedure, 
as  amended,  governing  proceedings  to  formulate  marketing 
agreements  and  marketing  orders  (7  CFR  Part  900),  notice 
is  hereby  given  of  the  filing  with  the  Hearing  Clerk  of  this 
recommended  decision  of  the  Deputy  Administrator,  Agri¬ 
cultural  Marketing  Service,  United  States  Department  of 
Agriculture,  with  respect  to  proposed  marketing  agree¬ 
ments  and  proposed  amendments  to  the  orders,  as  nofw  in 
effect,  regulating  the  handling  of  milk  in  the  Greater  Bos¬ 
ton,  Merrimack  Valley,  Springfield,  and  Worcester,  Massa¬ 
chusetts  marketing  areas. 

Interested  parties  may  file  written  exceptions  to  the|  rec¬ 
ommended  decision  with  the  Hearing  Clerk,  Room  112,1  Ad¬ 
ministration  Building,  United  States  Department  of  Agri¬ 
culture,  Washington  25,  D.  C.,  not  later  than  the  cloCe  of 
business  on  the  15th  day  after  the  publication  of  this  recom¬ 
mended  decision  in  the  Federal  Register.  Exceptions 
should  be  filed  in  quadruplicate. 

Preliminary  statement .  A  public  hearing,  on  the  record 
of  which  the  proposed  marketing  agreements  and  the  pro¬ 
posed  orders  were  formulated,  was  called  by  the  Agricul¬ 
tural  Marketing  Service,  United  States  Department  of 
Agriculture,  following  receipt  of  petitions  filed  on  behalf 
of  the  majority  of  producers  and  by  several  handlers  in 
the  four  markets.  The  public  hearing  was  held  in  North¬ 
ampton,  Massachusetts,  on  April  18  to  20,  in  Worcester, 
Massachusetts,  on  April  21  to  23,  in  Waltham,  Massachu- 
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setts,  on  April  25  to  27,  and  in  Boston,  Massachusetts,  on 
April  28  and  29,  and  on  May  3  to  5,  1955,  pursuant  to  a  no¬ 
tice  duly  published  in  the  Federal  Register  (20  F.  R.  1699). 

The  material  issues  considered  at  the  hearing  were  con¬ 
cerned  with  the  following: 

1.  Extension  of  the  limits  of  the  Greater  Boston  market¬ 
ing  area. 

2.  Extension  of  the  limits  of  the  Springfield  marketing 
area. 

3.  Extension  of  the  limits  of  the  Worcester  marketing 
area. 

4.  The  elimination  of  the  floor  price  feature  of  the  Class 
II  pricing  formula. 

5.  Extension  of  the  Boston  zone  differentials  to  reflect 
additional  mileage  distances. 

6.  The  basis  of  zoning  plants  and  the  level  of  zone  dif¬ 
ferentials. 

7.  Assignment  of  local  Class  I  sales  from  country  plants 
under  the  Boston  order. 

8.  A  storage  cream  credit  under  the  Boston  order. 

9.  The  classification  of  “half  and  half.” 

10.  A  requirement  that  producers  be  provided  by  han¬ 
dlers  with  daily  weight  slips  and  the  results  of  composite 
butterfat  tests. 

11.  Uniform  marketing  service  provisions  under  all  four 
orders. 

12.  Pooling  qualifications  under  the  secondary  market 
orders. 

13.  Revision  of  secondary  market  butterfat  differential. 

14.  Diversion  privilege  under  the  secondary  market 
orders. 


15 

Exhibit  A  to  BUI  of  Complaint 


15.  Revision  of  the  outside  milk  definition  under  the 
Boston  Merrimack  Valley  and  Worcester  orders. 

| 

16.  Extension  of  the  nearby  differential  area  under  the 
Worcester  order. 

i 

17.  Reduction  in  the  Worcester  country  plant  shipping 
requirements. 

18.  The  dealer  definition  under  the  Merrimack  Valley 
order. 

19.  Proposal  to  give  receiving  plant  status  under  the 
Worcester  order  to  the  operator  of  a  farm  tank  pickup 
truck. 

j 

20.  Revision  of  the  exempt  milk  definition  under  the 
Worcester  order. 

21.  Conforming  and  nonsubstantive  changes  under  all 
four  orders. 


1.  Boston  area  extension.  The  limits  of  the  Greater  Bos¬ 
ton  marketing  area  should  be  extended  to  include  the  tpwns 
of  Framingham,  Natick,  Wayland  and  Weston.  The  knar- 
keting  area  as  presently  constituted  includes  38  contiguous 
Massachusetts  cities  and  towns  comprising  a  substantial 
portion  of  the  Greater  Boston  metropolitan  area.  As! sub¬ 
stantial  cooperative  association  of  producers  proposedjthat 
the  area  be  extended  to  include  the  seven  additional  tbwns 
of  Framingham,  Natick,  Wayland,  Weston,  Sudbury,  Con¬ 
cord,  and  Lincoln.  Another  proposal  would  extend  the  p,rea 
to  include  all  of  that  portion  of  Middlesex  County!  not 
presently  under  Federal  regulation. 

The  four  towns  herein  recommended  for  inclusion  iu  the 
marketing  area  lie  directly  west  of  and  are  contiguous  to 
the  present  marketing  area.  The  towns  of  Framingham!  and 
Natick,  in  particular,  are  experiencing  a  very  dynamic 
transition  to  an  intensive  residential  and  industrial  area. 


I 
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The  proximity  of  this  four-town  area  to  Boston  and  its 
location  with  regard  to  modern  transportation  facilities 
have  played  an  important  role  in  its  rapid  development 
and  there  is  every  indication  that  the  rapid  urbanization 
will  continue. 

The  four-town  area  herein  under  consideration  is  served 
by  approximately  30  handlers,  14  of  which  are  fully  regu¬ 
lated  Boston  or  Worcester  handlers.  While  statistics  on 
relative  volumes,  numbers  of  routes  and  similar  quantita¬ 
tive  data  are  lacking  there  is  no  question  but  that  regulated 
Boston  handlers  are  the  primary  handlers  serving  this 
area. 

The  Hood  Company,  one  of  the  principal  Boston  han¬ 
dlers,  serves  most  of  this  four-town  area  from  its  Natick 
plant,  a  loading  station  which  is  supplied  from  its  East 
Bridgewater  plant,  primarily  with  unregulated  milk.  Un¬ 
der  usual  circumstances  it  would  be  expected  that  location 
with  respect  to  Boston  -would  direct  that  this  area  be  served 
from  Hood’s  Boston  city  plant.  Testimony  of  responsible 
witnesses,  however,  indicates  that  the  unregulated  East 
Bridgewater  plant  is  used  in  order  to  meet  unregulated 
competition  in  the  area. 

A  substantial  portion  of  the  annual  volume  of  milk  han¬ 
dled  at  the  East  Bridgewater  plant  is  Boston  pool  milk 
which  is  fully  priced  under  the  order.  However,  the  record 
is  clear  that  much  of  this  volume  is  flavored  milk  and  milk 
in  special  packages  disposed  of  throughout  the  area  served 
by  the  East  Bridgewater  plant.  Solely  as  a  matter  of 
processing  economy  it  is  handled  in  the  Boston  city  plant 
and  then  transferred  to  Bridgewater  for  distribution.  In 
addition,  Boston  pool  milk  is  requisitioned  whenever  local 
producer  milk  and  available  unregulated  supplies  are  less 
than  minimum  needs.  Hence,  while  total  receipts  of  regu¬ 
lated  milk  at  the  Bridgewater  plant  may  be  of  such  volume 
as  to  possibly  equal,  or  even  exceed,  Hood’s  fluid  distribu¬ 
tion  in  the  recommended  area  of  extension,  much  of  this 
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milk  is  special  packaged  milk  and  flavored  milk  disposed  of 
outside  of  this  area.  It  is  obvious  that  the  company  en¬ 
joys  an  advantage  through  its  ability  to  use  unregulated 
milk,  purchased  at  or  about  the  Boston  blend  to  supply 
much  of  its  regular  fluid  requirements  for  this  fouij-town 
area,  in  competition  with  handlers  who  are  fully  I  regu¬ 
lated  under  the  Boston  order. 

The  record  shows  that  in  addition  to  the  Hood  Company 
other  substantial  dealers  not  under  Federal  regulatioja  who 
distribute  in  this  area  obtain  much  of  their  fluid  require¬ 
ments  from  unregulated  country  plants  in  Vermont  and 
New  Hampshire.  In  this  respect  their  advantage;  over 
regulated  Boston  handlers  distributing  in  the  area  isj  simi¬ 
lar  to  that  of  the  Hood  Company. 

The  town  of  Sudbury,  which  is  adjacent  to  and  directly 
west  of  Wayland  and  north  of  Framingham,  is  substantially 
rural  in  character.  There  is  little  indication  here  <j>f  the 
intensive  urbanization  presently  taking  place  in  the  ad¬ 
jacent  towns.  Further,  there  is  no  indication  that  the  in¬ 
clusion  of  Sudbury  would  bring  under  regulation  a  single 
additional  handler. 

While  the  towns  of  Concord  and  Lincoln  are  served  bv 

I  * 

both  local  dealers  and  regulated  handlers  there  is  nc}  indi¬ 
cation  of  unstable  market  conditions.  The  record  fails  to 
substantiate  any  significant  flow  of  unregulated  milk  into 
these  towns.  Unlike  the  situation  in  towns  herein  recom¬ 
mended  for  inclusion,  Boston  handlers  serve  these  tawns 
from  their  regulated  plants.  The  town  of  Lincoln,  like 
Sudbury,  is  predominantly  rural  in  character  and  the  in¬ 
clusion  of  Concord  would  bring  under  regulation  certain 
dealers  who  do  the  bulk  of  their  business  beyond  thq  pro¬ 
posed  area  of  extension. 

The  record  indicates  that  the  primary  consideration  for 
the  proposal  for  the  inclusion  of  all  of  Middlesex  County 
was  a  concept  of  marketing  area  delineation  on  the; basis 
of  county  lines.  There  was  no  showing  that  this 


18 

Exhibit  A  to  BiU  of  Complaint 

area  was  generally  served  by  Boston  handlers  or,  if  so, 
that  they  experience  any  difficulties  in  competing  with  local 
dealers  for  fluid  sales.  To  the  contrary,  the  record  shows 
that  much  of  this  area,  not  now  under  regulation,  is  pre¬ 
dominantly  rural  in  character  and  that  it  is  generally 
served  by  small  local  dealers. 

Producers  delivering  milk  to  local  dealers  opposed  any 
extension  of  the  marketing  area,  contending  that  their  par¬ 
ticipation  in  the  Boston  pool  would  result  in  substantial 
financial  loss  to  them.  There  is  no  question  but  that  the 
producers  supplying  milk  to  local  dealers  serving  the  area 
herein  recommended  for  inclusion  have  had  a  preferential 
market  for  their  milk.  These  producers  have  generally  re¬ 
ceived  a  straight  Class  I  price  for  all  of  their  milk.  This 
has  been  possible  because  local  production  is  adequate  to 
supply  only  a  small  part  of  the  total  fluid  milk  needs  of  the 
area.  Local  dealers  obtain  a  substantial  part  of  their  total 
fluid  requirements  from  unregulated  upcountry  plants  in 
New  Hampshire  and  Vermont  or  from  the  Boston  pool. 
While  the  record  is  not  clear  in  regard  to  the  manner  in 
which  this  milk  reaches  the  local  dealers  ’  plants  or  the 
cost  of  such  milk  it  is  significant  that  the  largest  handler 
serving  the  area  has  used  unregulated  milk,  purchased  at 
the  Boston  blended  price  to  meet  competition  in  the  area. 

The  additional  towns  herein  recommended  for  inclusion 
are  a  part  of  the  natural  area  of  distribution  for  Boston 
handlers  who  presently  do  a  very  substantial  business  there. 
Local  production  is  insufficient  to  supply  these  towns  which 
therefore  must  look  to  the  Boston  pool  for  an  assured  long 
run  milk  supply.  All  producers  having  a  bona  fide  asso¬ 
ciation  with  the  fluid  market  should  share  equitably  in  the 
proceeds  from  sales  in  the  market.  The  present  pooling 
and  pricing  scheme  under  the  Boston  order  will  promote 
this  principle. 

The  military  installation  of  Fort  Devens,  in  the  town  of 
Ayer,  should  not  be  made  a  part  of  either  the  Boston  or 
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the  Worcester  marketing  areas.  The  inclusion  of  th}s  in¬ 
stallation  as  a  part  of  the  marketing  area  was  separately 
proposed  by  different  proponents  as  an  addition  (1)  t|o  the 
Worcester  marketing  area  and  (2)  to  the  Boston  marketing 
area.  ! 

Proponents  indicate  that  the  inclusion  of  Fort  Dejvens 
as  a  part  of  a  Federal  marketing  area  will  return  to  Boston 
handlers  the  Class  I  sales  there  which  they  once  hel4  but 
which  have  since  been  lost  to  unregulated  competition. !  The 
record  tends  to  support  the  position  that  regulated  han¬ 
dlers  have  held  the  contract  infrequently  in  recent  years, 
and  not  at  all  in  the  past  year  and  a  half.  Such  handlers 
have  not  continuously  and  exclusively  supplied  FortjDe- 
vens  from  pool  sources  over  any  extended  period  in!  the 
past.  The  bulk  of  the  business  at  Fort  Devens  is  awarded 
on  a  contract  bid  basis  and  while  regulated  Boston  handlers 
have  held  the  contract  from  time  to  time,  such  intermittent 
sales  to  this  noncontiguous  area  cannot  be  held  as  binding 
it  to  the  Boston  marketing  area.  While  producer  pro¬ 
ponents  contend  that  Boston  is  the  closest  adequate  source 
of  supply  for  this  installation,  the  fact  remains  that  it  is, 
and  has  been,  supplied  with  milk  from  other  sources  over 
an  extended  period.  Since  Fort  Devens  is  a  noncontiguous 
area  and  neither  it  nor  the  town  of  Ayer  is  dependent  on 
regulated  handlers  for  their  fluid  needs  it  would  be  'im¬ 
proper  to  establish  an  artificial  association  which  wojuld 
assure  producers  delivering  to  regulated  handlers  exclu¬ 
sive  rights  to  the  Class  I  sale. 

A  substantial  handler  operating  in  the  additional  terri¬ 
tory  herein  recommended  to  be  added  to  the  Boston  market¬ 
ing  area  contended  that  any  extension  of  the  area  wojuld 
require  re-examination  of  the  supply-demand  feature  j  of 
the  Class  I  formula.  To  the  extent  that  Boston  regulated 
handlers  presently  serve  the  area  from  their  Boston  ditv 
plants  their  Class  I  sales  and  producer  supplies  are  pres¬ 
ently  reflected  in  the  factors.  While  the  evidence  indicates 
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a  somewhat  different  production  pattern  for  Massachusetts 
dairy  farmers  delivering  to  local  dealers  in  the  area  of 
extension  than  is  true  for  the  Boston  market  as  presently 
defined,  the  milk  of  these  dairy  farmers  is  only  a  small  part 
of  the  total  fluid  requirements  of  this  area.  The  relation¬ 
ships  used  as  a  standard  in  the  present  Boston  area  ap¬ 
pear  to  be  equally  applicable  to  the  area  of  extension. 

Exhibit  B 

Exceptions  to  the  Recommended  Decision 

North  Central  Massachusetts  Dairymen’s  Association, 
Southeastern  "Worcester  County  Dairymen’s  Association, 
North  Worcester  County  Dairymen’s  Association,  and  Cen¬ 
tral  Massachusetts  Dairy  Association  collectively  and 
Waveney  Farms,  a  Producer-Dealer  (member  of  the  Cen¬ 
tral  Massachusetts  Dairy  Association),  individually,  except 
to  the  following  findings  with  reference  to  the  proposed 
extension  to  the  Boston  milk  marketing  order,  Order  Num¬ 
ber  Four. 

1.  To  the  general  finding  that  the  Greater  Boston  Mar¬ 
keting  area  should  be  extended  to  include  the  towns  of 
Framingham,  Natick,  Wavland  and  Weston,  since  such 
general  finding  is  not  justified  on  the  evidence  introduced 
in  the  hearing  for  the  following  reasons : — 

a)  that  there  was  no  evidence  introduced  in  the  hear¬ 
ing  that  Boston  handlers  experienced  any  difficulty  in  com¬ 
peting  with  local  state  controlled  dealers  for  fluid  milk 
sales  in  the  towns  proposed  to  be  extended; 

b)  that  there  was  no  evidence  introduced  in  the  hearing 
of  any  disorderly  and  unstable  market  conditions; 

c)  that  there  was  no  evidence  introduced  in  the  hearing 
of  any  unfair  competition  for  fluid  milk  sales ; 

d)  that  there  was  no  evidence  introduced  in  the  hearing 
that  the  supply  of  milk  for  the  market  areas  proposed  to 
be  added  is  jeopardized; 
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e)  that  the  finding  is  based  merely  on  the  fact  that  jthe 
Boston  handlers  sell  some  milk  outside  of  the  Boston  a^rea 
and  that  the  mere  geography  involved  justified  an  exten¬ 
sion  in  spite  of  the  fact  that  all  the  evidence  introduced 
in  the  hearing  showed  a  remarkably  stable  and  orderly 
market  existing  in  the  areas  proposed  to  be  added;  and 

f)  that  there  was  no  evidence  introduced  in  the  hearing 
to  show  that  the  Boston  pool  was  in  any  way  placedj  in 
jeopardy. 

2.  To  the  specific  finding  that  “  regulated  Boston  han¬ 
dlers  are  the  primary  handlers  serving  this  area”  for  ihe 
reason  that  this  finding  is  directly  contrary  to  the  o^ily 
evidence  introduced  in  the  hearing  on  this  point. 

3.  To  the  specific  finding  that  the  Hood  Compands 
Bridgewater  plant  supplied  the  area  “primarily  with  un¬ 
regulated  milk”  as  the  only  evidence  introduced  in  ihe 
hearing  on  this  point  was  to  the  contrary. 

4.  To  the  specific  finding  “testimony  of  responsible  wit¬ 
nesses  however,  indicates  that  the  unregulated  E^tst 
Bridgewater  plant  is  used  to  meet  unregulated  competition 
in  the  area”  for  the  reason  that  this  finding  directly  con¬ 
tradicts  the  testimony  introduced  in  the  evidence  which 
testimony  was  given  by  one  witness  who  spoke  as  to  the 
general  operation  of  the  Hood  Company  and  did  not  jat 
any  time  testify  as  to  meeting  any  unregulated  competi¬ 
tion  and  that  all  the  evidence  introduced  at  the  hearing 
discloses  that  there  was  no  problem  of  meeting  unfair,  un¬ 
regulated  competition  in  this  area. 

5.  To  the  specific  finding  with  respect  to  the  Hood  op¬ 
eration  indicating  that  a  possibility  of  advantage  of  Hopd 
over  other  Boston  dealers  in  the  state  area  justifies  fed¬ 
eral  extension  since  there  was  no  evidence  of  unstable 
marketing  conditions  introduced  in  the  hearing. 

6.  To  the  specific  finding  that  other  dealers  purchasing 
from  unregulated  plants  in  New  Hampshire  and  Vermont 
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enjoy  any  advantage  over  regulated  Boston  handlers  in 
the  area  since  such  finding  is  directly  contrary  to  all  the 
evidence  introduced  in  the  hearing. 

7.  To  the  specific  finding  that  local  production  in  the 
area  is  “adequate  to  supply  only  a  small  part  of  the  total 
fluid  milk  needs  of  the  area”  since  all  the  evidence  intro¬ 
duced  in  the  hearing  on  this  point  is  to  the  contrary. 

8.  To  the  specific  finding  that  local  dealers  obtain  “sub¬ 
stantial  part  of  their  total  fluid  requirements  from  unregu¬ 
lated  plants”  since  this  finding  is  contrary  to  all  the  evi¬ 
dence  introduced  in  the  hearing. 

9.  To  the  specific  finding  “while  the  record  is  not  clear 
in  regard  to  the  manner  in  which  this  milk  reaches  the 
local  dealers’  plants  or  the  cost  of  such  milk”  since  the 
record  is  clear  and  the  testimony  uncontradicted  as  to 
the  exact  cost  of  such  production  to  such  local  dealers. 

10.  To  the  specific  finding  that  “it  is  significant  that  the 
largest  handler  serving  the  area  has  used  unregulated  milk 
purchased  at  the  blend  price  to  meet  competition  in  the 
area”  as  there  was  no  evidence  introduced  in  the  hear¬ 
ing  of  any  necessity  of  meeting  such  competition  in  the 
area. 

11.  To  the  unwarranted  inferences  in  the  findings  that 
because  Boston  handlers  do  business  in  the  area  proposed 
to  be  added  to  the  Boston  order  there  is  indication  that 
they  experience  difficulty  in  competing  with  state  regulated 
handlers  in  the  area  since  all  the  evidence  introduced  in 
the  hearing  was  to  the  contrary. 

12.  To  the  specific  finding  that  towns  recommended  for 
inclusion  in  the  Boston  order  “are  a  part  of  the  natural 
area  of  distribution  for  Boston  handlers”  since  it  is  con¬ 
trary  to  the  evidence  introduced  in  the  hearing. 

13.  To  the  specific  finding  that  “local  production  is  in¬ 
sufficient  to  supply  these  towns  which  therefore  must  look 
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to  the  Boston  pool  for  an  assured  long-run  milk  supply” 
as  all  the  evidence  introduced  in  the  hearing  is  to  the 

0  I 

contrary. 

14.  To  the  specific  finding  “all  producers  having  a  bona 
fide  association  with  the  market  should  share  equitably  in 
the  proceeds  from  sales  in  the  market”  as  being  an'  im¬ 
proper  standard  to  be  applied  under  the  Agricultural 
Adjustment  Act  and  in  any  event  having  no  application  to 
cities  or  towns  on  the  perimeter  of  a  federal  market  area 
where  no  unstable  market  conditions  are  shown  to  exist- 

i 

15.  To  the  specific  finding  that  “the  present  pooling jand 
pricing  scheme  under  the  Boston  order”  will  promote  |any 
principle  of  the  Agricultural  Adjustment  Act  by  the!  ex¬ 
tension  of  the  Boston  order  as  proposed. 

16.  To  the  specific  finding  that  upon  extension  no  lieed 
is  required  for  re-examination  of  the  supply-demand  fac¬ 
tor  of  the  Class  I  formula  and  to  the  finding  that  !the 
“relationship  used  as  a  standard  in  the  present  Boston 
area  appears  equally  applicable  to  the  area  of  extension” 
since  such  finding  is  contrary  to  the  weight  of  the  evidence. 

North  Central  Massachusetts! 
Dairymen’s  Association,  j 

Southeastern  Worcester  County 
Dairymen’s  Association, 

North  Worcester  County 
Dairymen’s  Association, 

Central  Massachusetts  Dairy  j 
Association, 

By  their  attorney, 
s/  Edmund  Burke, 

Waveney  Farms, 

By  its  attorney, 
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Exhibit  C 

Exceptions  to  the  recommended  decision  of  July  29,  1955  of  F.  R. 

Burke,  Acting  Deputy  Administrator,  Agricultural  Marketing 

Service,  United  States  Department  of  Agriculture,  relative  to 

extending  the  limits  of  the  marketing  area  for  the  Federal 

Milk  Order  for  Greater  Boston 

As  an  interested  party  in  this  proceeding,  the  Common¬ 
wealth  of  Massachusetts  hereby  files  written  exceptions  to 
the  recommended  decision  that  the  four  towns  of  Fram¬ 
ingham,  Natick,  Wayland  and  Weston  should  be  incorpo¬ 
rated  into  the  marketing  area  of  the  Greater  Boston  Fed¬ 
eral  Milk  Order.  Such  a  move  would  automatically  take 
these  four  towns  out  from  under  State  milk  control  juris¬ 
diction.  The  public  hearings  on  this  issue  brought  out 
the  following  facts  that  are  used  to  support  such  a  de¬ 
cision  : 

(1)  These  four  towns,  or  at  least  three  of  them,  are 
contiguous  to  the  present  marketing  area. 

(2)  These  four  towns  are  growing  very  rapidly  in 
population. 

(3)  Some  of  the  milk  distributors  who  sell  milk  in 
these  four  towns  are  fully  regulated  as  handlers 
by  the  Boston  Federal  Order. 

(4)  Some  of  the  milk  sold  in  this  area  originates  at 
farms  located  out  of  the  state  where  the  price 
paid  to  producers  for  it  is  not  regulated  either 
by  the  State  control  agency  or  by  a  Federal  Milk 
Order. 

The  language  of  the  decision  appears  to  rely  heavily 
on  two  other  conditions  which  are  alleged  to  exist  in  these 
four  towns  in  order  to  support  their  inclusion  in  the  mar¬ 
keting  area,  namely,  that  Boston  milk  dealers  are  the 
primary  handlers  serving  the  four  towns  and  that  the  un¬ 
regulated  milk  is  much  less  costly  to  dealers  and  is  thus 


25 

! 

Exhibit  C  to  Bill  of  Complaint 

a  major  source  of  market  instability  in  the  four  tbwns. 
These  conditions  are  not  proven  by  hearing  record  oir  evi¬ 
dence.  The  language  of  the  decision,  as  a  matter  of  j  fact, 
admits  as  much.  It  states  that  “.  .  .  statistics  on  relative 
volumes,  numbers  of  routes  and  similar  quantitative  j  data 
are  lacking.  .  .  It  states  further  that  “.  .  .  the  record 
is  not  clear  in  regard  to  the  manner  in  which  this  j  milk 
reaches  the  local  dealers’  plants  or  the  cost  of  jsuch 
milk.  ...” 

The  evidence  at  this  hearing  also  established  bejyond 
any  doubt  the  following  facts  which  should  be  used  to 
support  a  decision  not  to  include  these  four  towns  in  the 
Greater  Boston  marketing  area: 

(1)  Producers  delivering  milk  to  local  dealers  in  these 
four  towns  would  receive  a  lower  price  for  |their 
milk  and  would  suffer  a  substantial  financial! loss. 

j 

(2)  Producers  delivering  milk  to  local  dealers  ip  the 
four  towns  unanimously  opposed  having  these 
four  towns  included  in  the  Boston  marketing  jarea. 

(3)  No  local  dealer  favored  inclusion  of  these  I  four 
towns  in  the  Boston  area :  in  fact,  most  all  of  them 
opposed  inclusion. 

(4)  No  Boston  regulated  handler  selling  in  these  four 
towns  testified  either  in  favor  of  or  in  opposition 
to  the  inclusion  of  these  four  towns,  and  obviously 
none  complained  of  unfair  competition. 

I 

(5)  Market  conditions  are  fully  as  stable  in  these 
four  towns,  in  terms  of  continuity  of  producer- 
dealer  relations  and  in  terms  of  retail  or  whole¬ 
sale  price  cutting  as  in  any  other  Federal  or  ^tate 
controlled  market  in  the  State. 

(6)  There  is  no  factual  evidence  whatsoever  that  basic 
marketing  conditions  in  these  four  towns  have 
changed  in  any  significant  respect  in  recent  years. 
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In  view  of  these  facts,  the  only  equitable  decision  from 
this  hearing  record  should  be  that  these  four  towns  not 
be  made  a  part  of  the  Greater  Boston  marketing  area. 

Furthermore,  and  much  more  significant  from  the  stand¬ 
point  of  basic  fairness  and  equity  and  from  the  standpoint 
of  carrying  out  the  policy  of  the  Agricultural  Marketing 
Agreements  Act,  the  votes  of  the  local  producers  in  a 
referendum  should  determine  whether  they  should  have 
Federal  milk  control.  The  question  of  producer  approval 
as  contemplated  by  this  decision,  with  all  Boston  producers 
voting,  becomes  a  mockery  and  a  complete  farce  in  relation 
to  the  principles  of  democracy  and  local  option  clearly 
enunciated  by  the  Act.  If  these  four  towns  need  Federal 
control,  it  could  be  accomplished  fully  as  well  by  having 
a  separate  local  Federal  Order  first,  and  then  joining  it 
with  the  Boston  Order  at  a  later  date  if  such  a  union  ap¬ 
peared  desirable  or  necessary. 

It  is  impossible  to  reconcile  the  course  of  action  contem¬ 
plated  by  this  decision  either  with  the  spirit  and  obvious  in¬ 
tent  of  the  Act  or  with  the  openly  declared  regulatory 
philosophy  of  the  Federal  government.  The  decision 
should  be  reconsidered,  therefore,  and  a  recommendation 
made  that  these  four  towns  not  be  made  a  part  of  the 
Greater  Boston  Federal  Milk  Marketing  Area. 

Respectfully  submitted, 

/s/  Christian  Herter, 
Governor ,  Commonwealth  of  Massachusetts. 

September  2,  1955. 


! 
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Exhibit  D 

Handling  of  Milk  in  Greater  Boston,  Merrimack  Vialley, 
Springfield,  and  Worcester,  Massachusetts,  Market¬ 
ing  Areas 

Decision  With  Respect  to  Proposed  Marketing  Agreements  and 
Proposed  Orders,  Amending  Orders,  as  Now  in  Effect 

Pursuant  to  the  provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7  U.  S.  C.  601  et\  seq .), 
and  the  applicable  rules  of  practice  and  procedure,  as 
amended,  governing  proceedings  to  formulate  marketing 
agreements  and  marketing  orders  (7  CFR  Part  900),  a 
public  hearing  was  conducted  in  Northampton,  Massachu¬ 
setts,  on  April  18  to  20,  in  Worcester,  Massachusetts,  on 
April  21  to  23,  in  Waltham,  Massachusetts,  on  Aprilj  25  to 
27,  and  in  Boston,  Massachusetts,  on  April  28  and  29,  and 
on  May  3  to  5, 1955  pursuant  to  a  notice  thereof  which  was 
issued  on  March  18,  1955  (20  F.  R.  1699),  upon  proposed 
marketing  agreements  and  proposed  amendments  tjo  the 
orders,  now  in  effect,  regulating  the  handling  of  milk  in  the 
Greater  Boston,  Merrimack  Valley,  Springfield,  j  and 
Worcester,  Massachusetts,  marketing  areas. 

Upon  the  basis  of  the  evidence  introduced  at  the  hearing 
and  the  record  thereof,  the  Acting  Deputy  Administrator, 
Agricultural  Marketing  Service,  on  July  29, 1955  filed  with 
the  Hearing  Clerk,  United  States  Department  of  Agricul¬ 
ture,  his  recommended  decision  and  opportunity  tp  file 
written  exceptions  thereto  which  was  published  in  the 
Federal  Register  on  August  3,  1955  (20  F.  R.  5520  ;i  Doc. 
55-6254). 

Rulings.  Within  the  period  reserved  for  exception^,  in¬ 
terested  parties  filed  exceptions  to  certain  of  the  finings, 
conclusions,  and  actions  recommended  by  the  Acting  Deputy 
Administrator.  In  arriving  at  the  findings,  conclusions, 
and  regulatory  provisions  of  this  decision,  each  of  sucjh  ex¬ 
ceptions  was  carefully  and  fully  considered  in  conjunction 
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with  the  record  evidence  pertaining  thereto.  To  the  extent 
that  the  findings,  conclusions,  and  actions  decided  upon 
herein  are  at  variance  with  the  exceptions,  such  exceptions 
are  overruled. 

Issues  considered.  The  material  issues  considered  at  the 
hearing  were  concerned  with  the  following: 

1.  Extension  of  the  limits  of  the  Greater  Boston  market¬ 
ing  area. 

2.  Extension  of  the  limits  of  the  Springfield  marketing 
area. 

3.  Extension  of  the  limits  of  the  Worcester  marketing 
area. 

4.  The  elimination  of  the  floor  price  feature  of  the  Class 
II  pricing  formula. 

5.  Extension  of  the  Boston  zone  differentials  to  reflect 
additional  mileage  distances. 

6.  The  basis  of  zoning  plants  and  the  level  of  zone  dif¬ 
ferentials. 

7.  Assignment  of  local  Class  I  sales  from  country  plants 
under  the  Boston  order. 

8.  A  storage  cream  credit  under  the  Boston  order. 

9.  The  classification  of  “half  and  half. ’ ’ 

10.  A  requirement  that  producers  be  provided  by  han¬ 
dlers  with  daily  weight  slips  and  the  results  of  composite 
butterfat  tests. 

11.  Uniform  marketing  service  provisions  under  all  four 
orders. 

12.  Pooling  qualifications  under  the  secondary  market 
orders. 

13.  Revision  of  secondary  market  butterfat  differential. 
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14.  Diversion  privilege  under  the  secondary  market 
orders. 

i 

15.  Revision  of  the  outside  milk  definition  under  the 
Boston  Merrimack  Valley  and  Worcester  orders.  ! 

16.  Extension  of  the  nearby  differential  area  under  the 
Worcester  order. 

17.  Reduction  in  the  Worcester  country  plant  slipping 
requirements. 

i 

18.  The  dealer  definition  under  the  Merrimack  Valley 
order. 

19.  Proposal  to  give  receiving  plant  status  uncjer  the 
Worcester  order  to  the  operator  of  a  farm  tank  pickup 
truck. 

20.  Revision  of  the  exempt  milk  definition  under  the 
Worcester  order. 

21.  Conforming  and  nonsubstantive  changes  un^er  all 
four  orders. 

Findings  and  conclusions — 1.  Boston  area  extension.  The 
limits  of  the  Greater  Boston  marketing  area  should j  be  ex¬ 
tended  to  include  the  towns  of  Framingham,  Natickj  Wav- 
land  and  Weston.  The  marketing  area  as  presently  con¬ 
stituted  includes  38  contiguous  Massachusetts  cities  and 
towns  comprising  a  substantial  portion  of  the  Greater  Bos¬ 
ton  metropolitan  area.  A  substantial  cooperative  asso¬ 
ciation  of  producers  proposed  that  the  area  be  extended  to 
include  the  seven  additional  towns  of  Framingham,  Natick, 
Wayland,  Weston,  Sudbury,  Concord,  and  Lincoln^  An¬ 
other  proposal  would  extend  the  area  to  include  all  Of  that 
portion  of  Middlesex  County  not  presently  under  Federal 
regulation. 

The  four  towns  herein  recommended  for  inclusion  in  the 
marketing  area  are  a  part  of  Boston’s  suburban  ar<j»a  and 
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lie  directly  west  of  and  are  contiguous  to  the  present  mar¬ 
keting  area.  The  towns  of  Framingham  and  Natick,  in 
particular,  are  experiencing  a  very  dynamic  transition  to 
an  intensive  residential  and  industrial  area.  The  proximity 
of  this  four-town  area  to  Boston  and  its  location  with  re¬ 
gard  to  modern  transportation  facilities  have  played  an 
important  role  in  its  rapid  development  and  there  is  every 
indication  that  the  rapid  urbanization  will  continue. 

The  four-town  area  herein  under  consideration  is  served 
by  approximately  30  handlers,  14  of  which  are  fully  regu¬ 
lated  Boston  or  Worcester  handlers.  While  statistics  on 
relative  volumes,  numbers  of  routes  and  similar  quantita¬ 
tive  data  are  lacking  there  is  no  question  but  that  regulated 
Boston  handlers  are  the  primary  handlers  serving  this  area 
and  that  such  distribution  is  substantial. 

The  Hood  Company,  one  of  the  principal  Boston  han¬ 
dlers,  serves  most  of  this  four-town  area  from  its  Natick 
plant,  a  loading  station  which  is  supplied  from  its  East 
Bridgewater  plant,  primarily  with  unregulated  milk.  Un¬ 
der  usual  circumstances  it  would  be  expected  that  location 
with  respect  to  Boston  would  direct  that  this  area  be  served 
from  Hood’s  Boston  city  plant.  Testimony  of  responsible 
-witnesses,  however,  indicates  that  the  unregulated  East 
Bridgewater  plant  is  used  in  order  to  meet  unregulated 
competition  in  the  area. 

A  substantial  portion  of  the  annual  volume  of  milk  han¬ 
dled  at  the  East  Bridgewater  plant  is  Boston  pool  milk 
which  is  fully  priced  under  the  order.  However,  the  record 
is  clear  that  much  of  this  volume  is  flavored  milk  and  milk 
in  special  packages  disposed  of  throughout  the  much  larger 
area  served  by  the  East  Bridgewater  plant.  Solely  as  a 
matter  of  processing  economy  it  is  handled  in  the  Boston 
city  plant  and  then  transferred  to  Bridgewater  for  distribu¬ 
tion.  In  addition,  Boston  pool  milk  is  requisitioned  when¬ 
ever  local  producer  milk  and  available  unregulated  supplies 
are  less  than  minimum  needs.  Hence,  while  total  receipts 
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of  regulated  milk  at  the  Bridgewater  plant  may  be  of  j  such 
volume  as  to  possibly  equal,  or  even  exceed,  Hood’s! fluid 
distribution  in  the  recommended  area  of  extension,  much  of 
this  milk  is  special  packaged  milk  and  flavored  milkj  dis¬ 
posed  of  outside  of  this  area.  It  is  obvious  that  the  com¬ 
pany  enjoys  an  advantage  through  its  ability  to  use  unregu¬ 
lated  milk,  purchased  at  or  about  the  Boston  blend  to  I  sup¬ 
ply  much  of  its  regular  fluid  requirements  for  this  tour- 
town  area,  in  competition  with  handlers  who  are  fully  regu¬ 
lated  under  the  Boston  order. 

The  record  shows  that  in  addition  to  the  Hood  Company 
other  substantial  dealers  not  under  Federal  regulation!  who 
distribute  in  this  area  obtain  much  of  their  fluid  require¬ 
ments  from  unregulated  country  plants  in  Vermont  land 
New  Hampshire.  In  this  respect  their  advantage  over  regu¬ 
lated  Boston  handlers  distributing  in  the  area  is  sinfiilar 
to  that  of  the  Hood  Company. 

The  town  of  Sudbury,  which  is  adjacent  to  and  directly 
west  of  Wayland  and  north  of  Framingham,  is  substan¬ 
tially  rural  in  character.  There  is  little  indication  lieije  of 
the  intensive  urbanization  presently  taking  place  ini  the 
adjacent  towns.  Further,  there  is  no  indication  thatj  the 
inclusion  of  Sudbury  would  bring  under  regulation  a  sihgle 
additional  handler. 

While  the  towns  of  Concord  and  Lincoln  are  served  by 
both  local  dealers  and  regulated  handlers  there  is  no  indi¬ 
cation  of  unstable  market  conditions.  The  record  fail's  to 
substantiate  any  significant  flow  of  unregulated  milk  pto 
these  towns.  Unlike  the  situation  in  towns  herein  recom¬ 
mended  for  inclusion,  all  Boston  handlers,  including  j  the 
Hood  Company,  serve  these  towns  from  their  regulated 
plants.  The  town  of  Lincoln,  like  Sudbury,  is  predom¬ 
inantly  rural  in  character  and  the  inclusion  of  Concjord 
would  bring  under  regulation  certain  dealers  who  do! the 
bulk  of  their  business  beyond  the  proposed  area  of  exten¬ 
sion. 


32 

Exhibit  D  to  Bill  of  Complaint 

The  record  indicates  that  the  primary  consideration  for 
the  proposal  for  the  inclusion  of  all  of  Middlesex  County 
was  a  concept  of  marketing  area  delineation  on  the  basis  of 
county  lines.  There  was  no  showing  that  this  additional 
area  was  generally  served  by  Boston  handlers  or,  if  so,  that 
they  experience  any  difficulties  in  competing  with  local  deal¬ 
ers  for  fluid  sales.  To  the  contrary,  the  record  shows  that 
much  of  this  area,  not  now  under  regulation,  is  predom¬ 
inantly  rural  in  character  and  that  it  is  generally  served  by 
small  local  dealers. 

Producers  delivering  milk  to  local  dealers  opposed  any 
extension  of  the  marketing  area,  contending  that  their  par¬ 
ticipation  in  the  Boston  pool  would  result  in  substantial 
financial  loss  to  them.  There  is  no  question  but  that  the 
producers  supplying  milk  to  local  dealers  serving  the  area 
herein  recommended  for  inclusion  have  had  a  preferential 
market  for  their  milk.  These  producers  have  generally  re¬ 
ceived  a  straight  Class  I  price  for  all  of  their  milk.  This 
has  been  possible  because  local  production  is  adequate  to 
supply  only  a  small  part  of  the  total  fluid  milk  needs  of  the 
area.  Local  dealers  obtain  a  substantial  part  of  their  total 
fluid  requirements  from  unregulated  upcountrv  plants  in 
New  Hampshire  and  Vermont  or  from  the  Boston  pool. 
While  the  record  is  not  clear  in  regard  to  the  manner  in 
which  this  milk  reaches  the  local  dealers  ’  plants  or  the  cost 
of  such  milk  it  is  significant  that  the  largest  handler  serv¬ 
ing  the  area  has  used  unregulated  milk,  purchased  at  or 
about  the  Boston  blended  price  to  meet  competition  in  the 
area. 

The  additional  towns  herein  recommended  for  inclusion 
are  a  part  of  the  natural  area  of  distribution  for  Boston 
handlers  who  presently  do  a  very  substantial  business  there. 
Local  production  is  insufficient  to  supply  these  towns  which 
therefore  must  look  to  the  Boston  pool  for  an  assured  long- 
run  milk  supply.  All  producers  having  a  bona  fide  asso¬ 
ciation  with  the  fluid  market  should  share  equitably  in  the 
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proceeds  from  sales  in  the  market.  The  present  popling 
and  pricing  scheme  under  the  Boston  order  will  prqmote 
this  principle.  The  pool  plant  provisions  of  the  Boston 
order  should  be  applied  without  prejudice  to  those  dealers 
in  the  four  additional  towns  which  this  amendment  will 
bring  under  regulation,  so  that  their  plants  will  be  eligible 
for  pooling  in  the  1956  flush  season  if  they  continuously 
meet  all  of  the  pooling  requirements  from  the  effective  date 
of  this  amendment. 

The  military  installation  of  Fort  Devens,  in  the  tovjm  of 
Ayer,  should  not  be  made  a  part  of  either  the  Boston  o^*  the 
Worcester  marketing  areas.  The  inclusion  of  this  installa¬ 
tion  as  a  part  of  the  marketing  area  was  separately  |  pro¬ 
posed  by  different  proponents  as  an  addition  (1)  tp  the 
Worcester  marketing  area  and  (2)  to  the  Boston  marketing 
area. 

Proponents  indicate  that  the  inclusion  of  Fort  Devens  as 
a  part  of  a  Federal  marketing  area  will  return  to  Bcjston 
handlers  the  Class  I  sales  there  which  they  once  held  but 
which  have  since  been  lost  to  unregulated  competition. !  The 
record  tends  to  support  the  position  that  regulated  han¬ 
dlers  have  held  the  contract  infrequently  in  recent  y^ars, 
and  not  at  all  in  the  past  year  and  a  half.  Such  handlers 
have  not  continuously  and  exclusively  supplied  Fort!  De¬ 
vens  from  pool  sources  over  any  extended  period  ini  the 
past.  The  bulk  of  the  business  at  Fort  Devens  is  awarded 
on  a  contract  bid  basis  and  while  regulated  Boston  handlers 
have  held  the  contract  from  time  to  time,  such  intermittent 
sales  to  this  noncontiguous  area  cannot  be  held  as  binding 
it  to  the  Boston  marketing  area.  While  producer  jpro- 
ponents  contend  that  Boston  is  the  closest  adequate  source 
of  supply  for  this  installation,  the  fact  remains  that  i|t  is, 
and  has  been,  supplied  with  milk  from  other  sources  ^ver 
an  extended  period.  Since  Fort  Devens  is  a  noncontiguous 
area  and  neither  it  nor  the  town  of  Ayer  is  dependent  on 
regulated  handlers  for  their  fluid  needs  it  would  be  |  im- 
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proper  to  establish  an  artificial  association  which  would 
assure  producers  delivering  to  regulated  handlers  exclusive 
rights  to  the  Class  I  sale. 

A  substantial  handler  operating  in  the  additional  terri¬ 
tory  herein  recommended  to  be  added  to  the  Boston  market¬ 
ing  area  contended  that  any  extension  of  the  area  would 
require  re-examination  of  the  supply-demand  feature  of  the 
Class  I  formula.  To  the  extent  that  Boston  regulated  han¬ 
dlers  presently  serve  the  area  from  their  Boston  city  plants 
their  Class  I  sales  and  producer  supplies  are  presently  re¬ 
flected  in  the  factors.  While  the  evidence  indicates  a  some¬ 
what  different  production  pattern  for  Massachusetts  dairy 
farmers  delivering  to  local  dealers  in  the  area  of  extension 
than  is  true  for  the  Boston  market  as  presently  defined,  the 
milk  of  these  dairy  farmers  is  only  a  small  part  of  the  total 
fluid  requirements  of  this  area.  The  relationships  used  as 
a  standard  in  the  present  Boston  area  appear  to  be  equally 
applicable  to  the  area  of  extension. 

2.  Springfield  area  extension.  No  extension  of  the 
Springfield  marketing  area  should  be  made  at  this  time. 
The  present  Springfield  marketing  area  includes  the  City 
of  Springfield  and  12  surrounding  Massachusetts  cities  and 
towns.  A  large  cooperative  association  representing  the 
majority  of  producers  presently  supplying  the  Springfield 
market  proposed  that  the  area  be  extended  to  include  all 
of  the  cities  and  towns  in  Hampden,  Hampshire  and  Frank¬ 
lin  Counties,  Massachusetts. 

Proponents  base  their  proposal  on  the  argument  that  the 
milkshed  for  the  proposed  area  of  extension  is  the  same  as 
for  the  present  Springfield  marketing  area  and  that  the 
Springfield  market  is  called  upon  to  absorb  producers 
dropped  in  the  proposed  area  of  extension  without  benefit 
of  any  of  the  Class  I  sales.  While  the  record  tends  to  sup¬ 
port  the  fact  that  Springfield  handlers  do  a  significant 
business  in  the  towns  immediately  adjacent  to  the  present 
marketing  area  boundaries  there  is  no  indication  that  they 
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experience  any  difficulty  in  competing  with  State  regulated 
handlers  in  this  area.  Further,  there  is  no  evidence  that 
any  substantial  volumes  of  unregulated  milk  are  being  dis¬ 
posed  of  in  this  adjacent  territory. 

The  situation  in  the  Greenfield  area  is  somewhat  dif¬ 
ferent.  There  is  no  indication  that  Springfield  handlers  do 
a  significant  business  here.  To  the  contrary,  the  ^record 
shows  that,  except  in  very  recent  months  when  two  Sjpring- 
field  handlers  attempted  to  promote  the  sale  of  nfilk  in 
multi-quart  containers,  no  Springfield  handler  has  ha[d  any 
Class  I  sales  in  the  Greenfield  area  or  the  outlying  jtowns 
served  by  Greenfield  dealers.  While  considerable  volumes 
of  out-of-State  unpriced  milk  are  used  by  certain  dealers 
it  appears  that  the  volume  of  such  milk  disposed  of  in  the 
Greenfield  area  has  substantially  decreased  during  th£  past 
year.  While  it  seems  very  likely  that  this  trend  has  de¬ 
veloped  in  an  effort  to  stem  the  extension  of  Federal  'regu¬ 
lation,  it  must  be  concluded  that  under  present  circum¬ 
stances  there  is  insufficient  justification  to  recommend  any 
extension  at  this  time.  i 

The  proposal  to  extend  the  Springfield  marketing!  area 
was  not  supported  by  any  regulated  Springfield  handlers 
except  the  cooperative  association  and  there  is  no  indica¬ 
tion  in  the  record  that  these  handlers  are  at  any  seirious 
economic  disadvantage  in  competing  with  local  dealer^. 

3.  Worcester  area  extension.  No  extension  of  the  Wor¬ 
cester  marketing  area  should  be  made  on  the  basis  of  this 
hearing  record. 

The  present  marketing  area  includes  the  City  of  Wor¬ 
cester  and  12  surrounding  towns.  A  cooperative  associa¬ 
tion  representing  the  majority  of  producers  in  the  market 
proposed  that  the  area  be  extended  to  include  all  of  Wor¬ 
cester  County  and  the  town  of  Ayer  in  adjoining  Middle¬ 
sex  County.  In  the  presentation  of  their  case  proponents 
called  particular  attention  to  the  Tri-City  area  of  Leohain- 
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ster,  Fitchburg,  and  Gardner,  and  to  that  part  of  Worces¬ 
ter  County  lying  south  of  the  present  area  and  extending 
to  the  Connecticut  line. 

While  it  is  alleged  that  Worcester  handlers  do  a  sub¬ 
stantial  business  in  the  Tri-City  area  there  is  little  evi¬ 
dence  on  the  record  to  support  these  allegations.  Hillcrest 
Dairy,  the  sole  proprietary  handler  who  supported  the 
proposal  to  include  this  Tri-City  area,  presented  figures  to 
show  a  substantial  loss  of  business  to  unregulated  compe¬ 
tition.  However,  it  appears  that  much  of  the  business  Hill- 
crest  lost  was  business  temporarily  obtained  through  the 
advantage  of  early  installation  of  a  paper  machine,  and 
later  lost  as  local  dealers  installed  their  own  machines. 
While  there  seems  little  doubt  but  that  a  substantial  vol¬ 
ume  of  unregulated  and  unpriced  milk  is  disposed  of  in 
this  area  for  fluid  purposes,  local  dealers  appear  able  to 
meet  such  competition  and  still  pay  local  producers  full 
State  class  prices  for  all  of  their  milk.  There  is  insufficient 
indication  of  disorderly  marketing  or  that  the  supply  of 
milk  for  the  market  is  jeopardized  at  this  time. 

Conditions  in  the  southern  part  of  Worcester  County 
are  substantially  different  than  in  the  Tri-City  area.  Deary 
Brothers,  Inc.,  the  largest  handler  of  unregulated  milk  op¬ 
erates  out  of  Dudley  and  does  its  primary  business  in  the 
towns  of  Charlton,  Oxford,  Southbridge,  Dudley  and  Web¬ 
ster  as  well  as  in  parts  of  Connecticut  and  Rhode  Island. 
While  Deary  has  a  small  group  of  producers  in  Massachu¬ 
setts,  Connecticut  and  Rhode  Island  "whose  milk  is  received 
at  the  Dudley  plant  and  is  paid  for  at  not  less  than  the 
Massachusetts  State  Milk  Control  Commission  Class  I 
price,  the  bulk  of  the  supply  is  received  from  producers 
at  the  affiliated  Lyndon ville,  Vermont,  plant  and  producers 
there  are  paid  at  roughly  the  Boston  21st  zone  blend. 

Deary  testified  that  all  milk  which  moves  from  Lyndon- 
ville  to  Dudley  is  accounted  for  to  the  Lyndonville  corpo¬ 
ration  at  the  State  order  Class  I  price.  In  this  connection, 
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the  division  of  monies  between  the  Lyndonville  and  Dudley 
corporations  may  be  merely  a  matter  of  bookkeepings  Al¬ 
though  Deary  evidently  enjoys  a  substantial  advantage  in 
cost  of  milk  over  regulated  Worcester  handlers  ahd/or 
local  dealers  buying  Massachusetts  milk  direct  fromj  pro¬ 
ducers,  the  record  does  not  indicate  that  regulated  Wor¬ 
cester  handlers  generally  serve  the  area  in  which  I)eary 
operates,  or  in  the  alternative,  that  market  instability  now 
exists  therein  to  a  degree  which  might  otherwise  indicate 
the  need  for  Federal  regulation  thereof. 

The  towns  in  the  southeastern  part  of  Worcester  County 
which  generally  fall  in  State  Milk  Control  area  9B  arE  ap¬ 
parently  served  primarily  by  regulated  Worcester  handlers 
and  by  local  producer  dealers.  Here  also  there  is  no  stow¬ 
ing  that  Worcester  handlers  are  at  any  basic  disadvantage 
in  competing  for  Class  I  sales.  The  town  of  Northbrjdge, 
formerly  a  part  of  the  Worcester  marketing  area,  ii  in¬ 
cluded  in  this  group  of  towns.  Lacking  evidence  to|  the 
contrary  it  must  be  presumed  that  the  close  interrelation¬ 
ships  which  have  existed  among  the  numerous  small  han¬ 
dlers  in  Northbridge  and  the  immediately  adjacent  tcjwns 
are  typical  of  the  area. 

Lack  of  any  clear  indication  that  Worcester  handlers 
generally  serve  the  additional  territory  covered  by  |  the 
proposal,  or  if  they  do,  that  they  are  at  any  serious  Eco¬ 
nomic  disadvantage  in  competing  with  local  dealers  is  com¬ 
pelling  in  the  denial  of  any  extension  of  the  Worcester 
marketing  area  at  this  time.  However,  if  at  a  later  date 
it  can  be  more  conclusively  shown  that  unpriced  milk  is 
contributing  to  unstable  marketing  conditions  or  that  Wor¬ 
cester  handlers  are  at  a  serious  disadvantage  in  competing 
for  Class  I  sales,  it  may  be  desirable  to  reconsider  the  ques¬ 
tion  of  area  extension  in  light  of  the  then  current  condi¬ 
tions  in  the  market. 

Producer  proponents  excepted  to  the  recommended  de¬ 
cision  and  requested  that  a  decision  in  the  matter  of  Wor- 
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cester  area  extension  to  include  the  towns  of  Charlton, 
Oxford,  Southbridge,  Dudley  and  Webster  be  deferred 
pending  a  reopening  of  the  hearing  for  the  presentation 
of  further  evidence.  A  similar  request  was  made  in  con¬ 
nection  with  consideration  of  the  extension  of  the  Boston 
or  Worcester  marketing  areas  to  include  the  military  estab¬ 
lishment  of  Fort  Devens.  There  appears  to  be  no  reason 
for  withholding  a  decision  on  these  matters  on  the  basis 
of  this  record.  If  further  evidence  can  be  developed  at  a 
later  date  the  question  of  area  extension  might  be  made 
a  ^natter  of  consideration  for  a  new  hearing. 

4.  The  elimination  of  the  floor  price  feature  of  the  Class 
II  pricing  formula.  No  change  should  be  made  in  the  Class 
II  pricing  formula  at  this  time.  The  order  presently  pro¬ 
vides  that  whenever  the  Boston  weighted  cream  price  is 
not  published  or  the  average  price  for  milk  for  manufac¬ 
turing  purposes  f.  o.  b.  plants  in  the  United  States,  as 
reported  to  the  U.  S.  Department  of  Agriculture,  adjusted 
to  a  3.7  percent  butterfat  basis  and  subject  to  a  specified 
seasonal  adjustment,  exceeds  the  Class  IT  price  based  on 
the  Boston  weighted  average  cream  price,  such  average 
f.  o.  b.  plant  price  shall  be  the  effective  Class  II  price. 

A  substantial  handler  in  the  market  has  proposed  that 
the  average  f.  o.  b.  manufacturing  plant  price  be  used  only 
when  the  weighted  average  cream  price  is  not  reported. 
Proponent  spokesmen  contend  that  the  Class  II  pricing 
committee  originally  recommended  the  weighted  average 
cream  price  as  the  proper  measure  of  the  fat  value  for 
Boston  and  that  this,  in  combination  with  the  skim  value 
and  the  monthly  allowances  presently  set  forth  in  the  or¬ 
der,  is  a  reasonable  basis  for  pricing  surplus  milk.  It  is 
further  suggested  that  any  pricing  which  tends  to  reduce 
handlers’  margins  makes  the  handling  of  Class  II  milk  a 
gamble  and  handlers  have  no  opportunity  to  recoup  any 
losses. 
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These  are  substantially  the  same  arguments  advanced 
in  exceptions  to  the  administrator’s  decision  which  pre¬ 
ceded  the  adoption  of  the  present  floor  price  feature. !  Pro¬ 
ponents  concede  that  the  use  of  the  adjusted  U.  S.  Manu¬ 
facturing  milk  price  is  fitting  when  the  Boston  cream  price 
is  not  published.  They  further  concede  that  extreme  cau¬ 
tion  should  be  taken  lest  the  Boston  cream  price  be  pub¬ 
lished  on  the  basis  of  too  small  a  volume  or  too  few*  bbyers 
or  sellers.  Obviously,  if  the  publication  of  the  creamj  price 
is  omitted  more  frequently  the  use  of  an  alternative  would 
be  increased.  Contrary  to  the  position  of  proponents,  the 
element  of  uncertainty  concerning  the  value  of  milk!  used 
for  other  than  Class  I  purposes  is  substantially  reduced 
by  the  use  of  a  price  reported  for  the  entire  countrV  and 
representing  average  prices  paid  by  a  very  large  mimber 
of  manufacturing  plants.  If  any  uncertainty  remaiiis  un¬ 
der  this  pricing  plan  it  is  in  the  determination  of  how 
much  more  milk  for  fluid  cream  and  ice  cream  use  is  Iworth 
in  the  New  England  region  than  milk  used  nationally  in 
the  manufacture  of  all  dairy  products.  Under  the  present 
scheme  of  pricing,  the  Boston  weighted  average  cream!  price 
has  been  used  as  a  determinant  of  the  added  value. 

Proponents  have  proposed  discontinuation  of  the  floor 
price  feature  apparently  in  fear  that  at  some  future  date 
a  general  strengthening  of  manufacturing  milk  valued  may 
carry  the  average  U.  S.  manufacturing  milk  price  iabove 
the  price  computed  on  the  basis  of  the  Boston  weighted 
average  cream  price  over  an  extended  period.  Producers 
in  New  England  are  producing  milk  for  a  fluid  milk  njiarket 
and  in  view  of  their  location  relative  to  the  larger  eastern 
population  centers  it  is  difficult  to  foresee  any  circumstance 
under  which  it  should  be  necessary  to  price  milk  used  pri¬ 
marily  for  fluid  cream  and  ice  cream  at  a  price  less  than 
the  average  paying  price  of  milk  for  manufacturing  pur¬ 
poses  throughout  the  country.  Accordingly,  discontinu- 
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ation  of  the  use  of  the  U.  S.  manufacturing  milk  price  as  a 
floor  price  is  denied. 

5.  Extension  of  the  zone  differential  schedule  under  the 
Boston  order.  The  Class  I  zone  price  differential  schedule 
under  the  Boston  order  should  be  extended  through  the  45th 
zone.  The  order  presently  sets  forth  differentials  through 
the  40th  zone  and  milk  received  at  plants  located  beyond 
this  point  is  priced  at  the  40th  zone  price.  A  substantial 
handler  with  a  country  plant  located  at  Presque  Isle,  Maine, 
in  the  43rd  zone,  proposed  that  the  differential  schedule  be 
extended  to  cover  additional  mileages. 

The  proposal  to  extend  the  zone  differential  schedule 
has  been  a  matter  of  consideration  at  a  previous  Boston 
amendment  hearing.  At  the  time  of  that  hearing  no  Boston 
pool  plant  was  located  beyond  the  36th  zone  and  there  was 
no  indication  that  handlers  actually  intended  to  bring  plants 
into  the  pool  from  beyond  this  point.  In  recent  years  there 
has  been  a  gradual  increase  in  the  proportionate  volume  of 
milk  in  the  Boston  pool  originating  in  the  State  of  Maine. 
The  Hood  Company  has  now  established  a  pool  plant  at 
Preque  Isle  and  under  existing  conditions  it  is  not  unlikely 
that  additional  Maine  plants  will  be  placed  in  the  Boston 
pool  from  time  to  time.  The  scheme  of  pricing  set  forth 
under  the  Boston  order  recognizes  the  principle  that  milk 
similarly  used  and  located  should  be  similarly  priced.  Ac¬ 
cordingly,  milk  originating  nearer  the  market  commands 
a  price  higher  than  milk  more  distant  from  the  market  to 
the  extent  of  the  difference  in  costs  of  transporting  such 
milk  to  the  market. 

Under  the  existing  assignment  provisions  of  the  order, 
Class  I  milk  is  allocated  in  sequence  starting  with  those 
plants  nearest  the  market  and  under  this  principle  no  milk 
from  beyond  the  25th  zone  is,  under  usual  circumstance  allo¬ 
cated  to  Class  I  insofar  as  pool  handlers  operating  more 
than  one  pool  plant  are  concerned.  Hence,  extension  of  the 
Class  I  zone  differential  schedule  will  ordinarily  have  no 
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effect  on  the  price  handlers  are  required  to  pay  for  Class  I 
milk  disposed  of  in  the  marketing  area.  In  light  of  the 
recommendation  hereinafter  made  for  the  assignment  to 
country  plants  of  Class  I  sales  made  locally  from  jsuch 
plants  it  will,  however,  affect  the  price  charged  multiple- 
plant  handlers  for  milk  sold  locally  from  country  plhnts. 
Because  the  Class  I  zone  differentials  apply  to  the  blepded 
price,  the  extension  of  this  schedule  will  affect,  alsoj,  the 
distribution  of  returns  to  producers. 

The  pricing  scheme  set  forth  in  the  order  is  intended  to 
assure  an  adequate,  but  not  excessive,  supply  of  milk  for 
the  fluid  market.  The  supply-demand  adjustment  operates 
to  reduce  the  price  whenever  the  supply  is  excessive  or  to 
increase  the  price  whenever  supplies  become  short.  As|  pre¬ 
viously  stated,  milk  nearest  the  fluid  market,  because  <jf  its 
location,  should  command  a  higher  price  than  milk  lessj;  ad¬ 
vantageously  located.  Unless  the  pricing  scheme  rejects 
this  principle  far-out  producers  are  subsidized  by  cither 
producers  in  the  market  and  the  production  pattern  of  the 
market  and  the  effectiveness  of  the  pricing  formula  i|tself 
are  both  adversely  affected. 

It  is  unlikely  that  milk,  under  normal  circumstances,!  will 
be  attracted  to  the  Boston  market  from  hevond  the  450-imile 

*  •  *  i 

point  unless  the  market  is  seriously  short  of  milk.  Upder 
such  conditions  the  market  administrator  may  declare  jthat 
an  emergency  exists  and  milk  may  be  moved  from  beyond 
the  milkshed  boundaries  with  no  payments  to  the  ^ool. 
There  is  no  economic  reason  why  the  zone  differential 
schedule  should  not  be  so  constructed  as  to  reflect  differ¬ 
ences  in  transportation  costs  at  any  point  from  which  milk 
might  be  received.  Tn  this  connection,  however,  there  it  in¬ 
sufficient  evidence  in  this  record  to  provide  the  basig  of 
computing  the  proper  differentials  beyond  the  450-inile 
point  herein  recommended. 

No  change  should  be  made  at  this  time  in  the  Clasi?  II 
zone  differential  schedule  presently  contained  in  the  or<ler. 
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The  Secretary’s  decision  of  April  1952,  in  denying  a  similar 
proposal,  pointed  out  that  “since  milk  at  distant  plants 
would  obviously  be  classified  as  Class  II,  it  is  particularly 
important  to  consider  whether  the  resultant  price  at  such 
points  after  allowing  a  location  adjustment  would  be  less 
than  the  prevailing  level  of  pricing  in  other  regions  for  milk 
used  in  similar  products.”  Proponents  failed  to  explore 
this  problem  and  gave  no  indication  of  need  for  extending 
the  Class  II  differential  schedule. 

6.  The  basis  of  zoning  plants  and  the  level  of  zone  dif¬ 
ferentials.  The  evidence  in  this  hearing  strongly  suggests 
the  need  for  a  revision  in  the  procedure  for  ascertaining 
mileage  distances  in  the  zoning  of  country  plants  and  for 
establishing  zone  differentials.  Zone  differentials  should 
be  generally  related  to  differences  in  transportation  costs. 
Since  the  record  is  not  sufficiently  complete  in  this  regard 
it  is  recommended  that  no  changes  should  be  made  at  this 
time  on  the  basis  of  this  record  and  that  the  hearing  be  re¬ 
opened  for  additional  testimony  within  a  period  of  ap¬ 
proximately  six  months.  This  will  permit  the  industry  op¬ 
portunity  to  develop  further  information  with  respect  to 
variations  in  transportation  cost  and  a  method  of  determin¬ 
ing  highway  distances  from  various  country  plants  to 
Boston. 

Zoning  of  country  plants  into  10-mile  zones  is  presently 
determined  on  the  basis  of  the  shortest  rail  mileage  from 
the  railroad  shipping  point  of  the  plant  to  Boston.  Basic 
Class  I,  Class  II,  and  blended  prices  are  established  for 
plants  in  the  21st  zone.  The  prices  applicable  for  the 
other  zones  are  arrived  at  by  adding  or  subtracting  the 
respective  zone  differentials  to  the  basic  price  for  the  21st 
zone.  The  amount  of  the  differential  for  any  zone  is  based 
on  the  differences  between  the  present  rail  freight  rate  for 
the  movement  of  milk  in  tank  cars  from  that  zone  and  from 
the  basic  21st  zone.  These  rail  rates  are  published  in  New 
England  Joint  Tariff  M.  No.  7,  and  are  approved  by  the 
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Interstate  Commerce  Commission.  In  the  case  of  city 
plants,  the  zone  differential  also  gives  effect  to  an  addi¬ 
tional  country  plant  allowance  generally  considered  to  be 
13  cents,  but  not  specifically  identified  in  the  order. 

Cooperative  associations  representing  the  majority  of 
producers  in  the  market  proposed  that  country  planlts  be 
assigned  to  10-mile  zones  on  the  basis  of  the  shorter  of 
highway  or  rail  distance  to  Boston.  They  presented  exten¬ 
sive  evidence  showing  resulting  distances  and  zones  for  all 
plants,  giving  effect  to  highway  distances  over  paved,  first- 
class,  all-weather  roads,  as  shown  by  maps  contained  in 
Mileage  Guide  No.  6,  issued  by  Household  Goods  Carriers  9 
Bureau. 

The  proponents  contend  that  the  present  basis  of  zpning 
country  plants  involves  use  of  rail  mileages  determined  in 
some  cases,  by  roundabout  routes  and  in  others  over  Aban¬ 
doned  railroad  lines,  that  other  abandonments  are  prospec¬ 
tive,  and  that,  in  any  event,  since  most  of  the  milk  that 
producers  deliver  to  country  plants  is  not  actually  shipped 
by  rail  it  is  appropriate  to  provide  the  alternative  of  high¬ 
way  mileage  in  zoning  the  plants.  It  is  pointed  out  th^t  the 
relative  volume  of  milk  moving  to  market  by  tank  [truck 
has  increased  substantially  since  the  present  scheihe  of 
zoning  was  adopted.  Over  the  same  period  considerable 
mileage  of  track  has  been  abandoned.  Although  railroads 
have  not  revised  their  rates  from  various  locations  to  reflect 
the  longer  distances  to  market  over  existing  rail  linesj  pro¬ 
ducers  have  no  assurance  that  such  revised  rates  mate  not 

r 

be  filed  with  the  Interstate  Commerce  Commission  at  any 
time.  The  effect  of  such  action  upon  the  producers  at  such 
locations,  even  if  none  of  their  milk  was  shipped  byj  rail, 
would  be  to  decrease  their  blended  prices  by  the  amopnt  of 
the  railroads’  rate  increases. 

Proponents  further  contend  that  the  freight  rates  pres¬ 
ently  on  file  are  erratic,  with  the  result  that  plants  located 
close  together,  but  in  adjacent  zones  may  in  some  cases  have 
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the  same  differential,  and  in  others  may  vary  as  much  as  4.0 
cents.  As  an  example,  testimony  showed  that  the  two  off- 
rail  country  plants  at  Starksboro  and  Hinesburg,  Vermont, 
which  have  never  shipped  by  rail,  and  are  located  within  8 
miles  of  one  another  on  a  first  class  road,  are-  presently 
zoned  two  zones  apart,  with  a  resulting  difference  in  their 
Class  I  prices  to  the  handlers  and  the  blended  prices  to  the 
producers  of  4.5  cents  per  hundredweight.  Proponents  con¬ 
tend  that, this  condition  and  others  similar  to  it  in  other 
locations  do  not  reflect  comparative  costs,  create  competi¬ 
tive  problems  for  handlers,  and  inequities  among  producers. 
They  proposed  that  the  average  differential  per  zone  now 
in  effect  for  the  24  zones  between  zone  12  and  zone  36  be 
used  in  progressing  in  either  direction  from  the  basic  prices 
established  for  zone  21. 

They  presented  extensive  testimony  together  with  a  de¬ 
tailed  analysis  of  the  results  of  the  adoption  of  their  pro¬ 
posal  on  both  handlers’  costs  and  producer  returns. 

Notwithstanding,  considerable  weight  must  be  accorded 
arguments  by  opposing  handlers  that  the  proposals  to  as¬ 
sign  zone  differentials  on  the  basis  of  one-cent  per  zone 
difference  and  to  use  highway  mileages  for  zoning  would 
increase  total  costs  to  handlers  without  any  adequate  meas¬ 
urement  of  actual  transportation  costs  and  differences  in 
such  costs.  While  it  is  recognized  that  there  is  no  practical 
system  of  zoning  Class  I  and  blended  prices  that  will  ex¬ 
actly  reflect  to  each  handler  his  actual  costs  for  each  ship¬ 
ment  of  milk,  more  accurate  and  complete  information  on 
this  point  is  needed  before  appropriate  differentials  may 
be  established. 

Both  producers  and  handlers  have  a  substantial  interest 
in  this  matter,  since  Class  I  and  blended  prices  at  virtually 
all  locations  in  the  market  would  be  changed  somewhat  and 
a  new  pattern  of  price  relationships  would  emerge,  with 
implications  of  relative  permanency.  Under  these  circum¬ 
stances,  it  appears  highly  desirable  that  all  segments  of  the 
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industry  cooperate  in  an  effort  to  develop  the  best  possible 
procedure  for  determining  mileage  distances  in  the  boning 
of  country  plants  and  to  reflect  generally  in  the  zone  dif¬ 
ferentials  the  actual  differences  in  costs  of  transportation 
from  the  various  locations.  It  is  considered  that  six  njonths 
should  be  a  sufficient  period  for  such  cooperative  effort  by 
the  industry  before  reopening  the  hearing  for  further  testi¬ 
mony  on  this  issue. 

7.  Assignment  of  local  Class  I  sales  from  country  plants 
under  the  Boston  order .  The  present  assignment  provi¬ 
sions  of  the  Boston  order  should  be  revised  to  provide  for 
the  assignment  of  local  Class  I  sales  made  from  a  handler’s 
country  plant,  for  consumption  in  the  States  of  Maine,  New 
Hampshire  and  Vermont,  to  receipts  of  producer  i^ilk  at 
such  plant.  Under  the  present  order  provisions  all  of  a 
handler’s  Class  I  sales  are  assigned  to  his  plants  in  se¬ 
quence  in  accordance  with  their  nearness  to  Boston.  Hence, 
a  handler  may  have  substantial  sales  from  his  plant  located 
in  the  36th  zone,  for  example,  and  yet  pay  for  such  milk  at 
the  24th  zone  price.  In  the  same  manner  it  is  possible  that 
a  handler  may  have  milk  which  he  disposed  of  from  a  j  coun¬ 
try  plant  as  local  Class  I  sales  charged  at  two  different 
prices.  A  similar  proposal  for  the  Springfield  markejt  was 
considered  as  the  hearing  held  in  July  1951  and  was  sub¬ 
sequently  adopted.  The  reasoning  which  led  to  the  Adop¬ 
tion  of  this  similar  provision  in  the  Springfield  order  is 
equally  applicable  in  the  case  of  Boston.  The  assignment 
of  local  Class  I  sales  to  the  country  plant  from  whence  they 
originate  maintains  the  relationship  between  milk  prices 
at  the  various  plant  locations  established  by  the  orderj  since 
the  differences  in  prices  are  based  on  the  differential  in 
cost  of  movement  to  Boston. 

8.  Storage  cream  credit ,  under  the  Boston  order J  No 
allowance  for  storage  cream  should  be  incorporated  into  the 
Boston  order  at  this  time.  Under  the  present  pricing  pro- 


46 

Exhibit  D  to  Bill  of  Complaint 

visions  milk  disposed  of  in  butter  and  cheese  during  the 
months  of  April  through  July  is  credited  with  a  butter- 
cheese  adjustment.  A  substantial  handler  in  the  market 
proposed  that  during  such  months  milk  disposed  of  in 
storage  cream  also  be  credited  with  an  adjustment  equal 
to  one-lialf  of  the  butter-cheese  adjustment.  It  was  con¬ 
tended  that  butter  and  cheese  represent  alternative  uses  of 
butterfat  and  the  establishment  of  the  proposed  storage 
cream  allowance  would  encourage  the  storage  of  cream  by 
partially  compensating  handlers  for  the  extra  cost  and 
risk  of  storing  and  -would  tend  to  enhance  producer  returns. 

Producers  opposed  any  allowance  for  storage  cream, 
pointing  out  that  under  the  present  Class  II  pricing  milk 
is  priced  at  the  level  of  actual  butterfat  values  and  accord¬ 
ingly  the  butter-cheese  adjustment  is  very  small  and  the 
establishment  of  a  storage  cream  credit  would  be  trivial. 
They  further  suggest  that  the  encouragement  of  additional 
cream  storage  during  the  flush  production  months  might 
well  be  reflected  in  reduced  demands  for  outside  butterfat 
in  subsequent  months  with  the  result  that  the  cream  price 
would  be  depressed  and  producr  prices  reduced  accord¬ 
ingly. 

On  the  basis  of  the  record  it  is  concluded  that  those  han¬ 
dlers  who  would  primarily  benefit  by  a  storage  cream  credit 
are  already  substantial  storers  of  cream.  Since  present 
Class  II  values  under  the  order  reflect  competitive  manu¬ 
facturing  values  it  is  difficult  to  foresee  why  further  price 
concessions  should  be  necessary  to  encourage  handlers  to 
take  full  advantage  of  the  opportunity  to  store  cream  dur¬ 
ing  the  flush  when  substantial  quantities  of  butterfat  may 
be  available  locally.  Under  usual  circumstances  Boston  is 
a  deficit  cream  market,  even  in  the  flush  production  months. 
It  is  unnecessary  to  provide  a  lower  value  for  storage  cream 
when  local  supplies  are  insufficient  to  meet  current  needs. 
It  is  doubtful  that  a  storage  cream  allowance  would  have 
any  substantial  effect  on  the  actual  volume  of  cream  moving 
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to  storage  but  rather  would  merely  permit  handlers  j  pres¬ 
ently  following  the  practice  of  storing  cream  to  obtain 
their  storage  cream  requirements  at  a  lesser  price.  Qn  the 
other  hand,  if  the  establishment  of  a  storage  cream  Allow¬ 
ance  should  channel  cream  into  storage  and  reduce  th|e  vol¬ 
ume  disposed  of  in  butter  and  cheese,  the  market  demand 
for  outside  cream  in  subsequent  months  would  certainly  be 
reduced  with  the  result  that  producers  might  well  receive 
a  lesser  annual  return  than  under  the  present  pricing. 

9.  The  classification  of  “half  and  half”.  The  provisions 
of  the  Boston  and  secondary  market  orders  should  be  re¬ 
vised  to  recognize  the  product  “half  and  half”  as  a|  fluid 
milk  product  containing  less  than  16  percent  but  not  less 
than  10  percent  butterfat.  The  order  should  provide  for 
the  classification  of  “half  and  half”  on  the  assumption  that 
50  percent  of  it,  by  weight,  is  milk  and  the  other  50  percent 
is  cream. 

Under  present  conditions  the  product  herein  defined  as 
“half  and  half”  cannot  be  sold  legally  in  the  State  of 
Massachusetts.  However,  a  bill  which  would  permjit  its 
sale  has  been  introduced  in  the  legislature  and  amencjment 
of  the  orders  at  this  time  would  prepare  them  in  the  'pvent 
of  the  bill  being  enacted  into  law. 

J  «  i 

Many  restaurants  and  similar  outlets  now  resort  to 

making  their  own  “half  and  half”  using  cream  and  milk 
purchased  separately  from  handlers  in  the  market.  jHan- 
dlers  contend  that  classification  and  pricing  of  “haljt  and 
half”  as  Class  T  would  deter  the  sale  of  the  producjt  and 
that  consumers  would  continue  this  practice  of  mkking 
their  own  mixtures.  They  suggest  that,  unless  the  product 
is  reasonably  priced  under  the  order,  cream  brokers  and 
other  presently  unregulated  dealers  will  take  oven  this 
business  and  that  administrative  problems  in  the  applica¬ 
tion  of  the  order  would  be  greatly  increased. 

Proponents  indicate  they  expect  that  “half  and  half” 
will  be  offered  for  sale  in  consumer  packages  directjly  to 
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consumers  on  retail  routes  and  in  stores  and  also  in  bulk 
or  packaged  form  to  hotels  and  restaurants,  and  then 
served  as  a  mixture  for  coffee,  cereals,  berries  and  similar 
uses.  The  product  will  be  sold  in  competition  with  other 
fluid  milk  products  including  milk  and  cream  as  such,  and 
possibly  evaporated  and  condensed  milk  and  skim  milk. 

In  the  absence  of  any  statute  which  would  permit  the 
sale  of  “half  and  half”  in  the  State  of  Massachusetts  it  is 
not  clear  what  health  regulations  would  apply  with  respect 
to  the  manufacture  and  sale  of  such  product.  It  has  been 
the  general  position  of  the  local  health  departments,  how¬ 
ever,  that  unsterilized  fluid  milk  products  must  come  from 
approved  sources  of  supply.  It  is  presumed  that  the  same 
position  will  be  taken  in  the  case  of  “half  and  half”  and 
it  is  therefore  concluded  that  the  milk  portion  of  this 
product  should  be  classified  as  Class  I  milk  in  the  same 
manner  as  other  fluid  milk  products  winch  are  required 
to  be  made  from  approved  milk  supplies.  Cream  is  not 
required  to  come  from  locally  approved  sources  and,  ac¬ 
cordingly,  the  cream  portion  of  “half  and  half”  should  be 
classified  as  Class  II  milk. 

The  classification  of  “half  and  half”  as  50  percent 
Class  I  milk  and  50  percent  Class  II  milk  by  weight  will 
yield  about  the  same  return  to  producers  as  fresh  cream 
and  milk  or  skim  milk  when  disposed  of  separately. 

10.  Requirement  for  daily  weight  slips  and  notification 
of  composite  butt  erf  at  tests.  The  Boston  and  secondary 
market  orders  should  be  revised  to  require  handlers  to 
furnish  producers  with  daily  weight  slips  within  three 
days  of  day  of  delivery,  and  to  send  written  notice  to  pro¬ 
ducers  of  the  result  of  composite  butterfat  tests  -within 
seven  days  of  the  end  of  the  sampling  period. 

The  respective  orders  presently  set  forth  no  require¬ 
ment  for  furnishing  daily  weight  slips  or  the  results  of 
composite  tests.  They  do  provide,  howrever,  that  in  final 
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settlement  to  producers  each  producer  shall  be  furnished 
a  supporting  statement  showing,  among  other  things,  the 
total  deliveries  of  milk  for  the  period  and  the  average  but- 
terfat  test  thereof.  Several  cooperative  associations  re¬ 
quested  that  daily  weight  slips  be  required  and  that  pro¬ 
ducers  be  given  prompt  advisement  of  the  results  pf  com¬ 
posite  tests.  They  contend  that  notification  at  the  time 
of  final  settlement  gives  a  producer  a  poor  basis  fcfr  ade¬ 
quately  checking  the  accuracy  of  such  figures  and  that  in 
cases  where  errors  are  suspected  the  samples  have  already 
been  disposed  of  and  the  producer  has  no  basis  for  request¬ 
ing  a  recheck. 

Certain  handlers  opposed  the  proposal  for  supjplying 
daily  weight  slips  and  the  results  of  composite  tests  pn  the 
grounds  that  this  would  substantially  increase  theijr  cost 
of  receiving  milk.  They  argue  that  the  present  informa¬ 
tion  received  at  time  of  settlement  gives  the  producer  a 
basis  of  checking  weights  and  tests. 

While  State  laws  in  Massachusetts  and  New  Hampshire 

require  the  furnishing  of  daily  weight  slips,  and|  New 

York  and  Vermont  laws  require  it  on  request,  the  practice 

is  not  uniformlv  followed. 

- 

The  record  indicates  that  while  certain  handlers  in  the 
markets  presently  furnish  daily  weight  slips,  others  dp  not. 
Under  usual  circumstances  the  weight  slips  can  be  propaptly 
returned  to  the  producer  through  the  hauler  and  at  little 
or  no  additional  expense  to  the  handler.  In  this  connec¬ 
tion,  except  in  the  case  where  the  hauler  is  an  employee 
of  the  handler,  the  handler  should  be  considered  as  hiving 
discharged  his  responsibility  when  the  weight  slips  are 
turned  over  to  the  hauler.  Receipt  of  daily  weight;  slips 
should  be  a  substantial  aid  to  the  producer  in  keeping 
check  on  actual  volumes  delivered  and  should  minimize 
errors  and  controversy  over  weights,  thus  facilitating  the 
administration  of  the  order.  The  three-day  requirement 
should  be  adequate  even  in  cases  -where  the  handler  might 
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desire  to  mail  rather  than  to  rely  on  the  hauler  to  deliver 
the  slips  to  producers. 

Unless  a  producer  is  advised  promptly  of  the  results  of 
his  composite  tests  it  is  difficult  for  him  to  verify  his  butter- 
fat  tests.  The  record  indicated  that  handlers  generally 
follow  the  practice  of  having  two  complete  sets  of  sample 
bottles.  Under  usual  circumstances  samples  are  retained 
for  several  days  after  testing  and  are  dumped  just  prior  to 
the  end  of  the  succeeding  sample  period.  Testing  is  gen¬ 
erally  done  promptly  following  the  close  of  the  sampling 
period. 

As  in  the  case  of  weight  slips,  State  laws  vary  con¬ 
siderably  in  requirements  for  the  notification  of  producers, 
time  of  making  tests,  and  time  for  holding  composites. 
While  producer  proponents  feel  that  5  days  should  be  an 
adequate  time  for  a  handler  to  make  his  composite  tests 
and  to  notify  producers  the  record  tends  to  support  a  some¬ 
what  longer  time.  Accordingly,  it  is  concluded  that  a  7-day 
limit  should  be  provided.  This  should  give  producers  suf¬ 
ficient  time  in  which  to  request  a  check  test  before  the 
sample  would  normally  be  disposed  of  and  should  create 
no  hardship  for  the  handler. 

It  was  proposed  at  the  hearing  that  producers  be  notified 
of  the  results  of  their  test  only  when  such  test  varies  as 
much  as  two  points  from  the  previous  period.  It  is  con¬ 
cluded  that  a  more  effective  program  will  be  maintained 
when  the  producer  receives  positive  notification  each  period 
of  the  actual  test  of  milk  delivered. 

11.  Uniform  market  service  provisions.  No  change 
should  be  made  in  the  marketing  service  program  under 
the  secondary  market  orders  and  no  provision  requiring 
marketing  service  to  producers  who  are  not  members  of  a 
cooperative  association  should  be  incorporated  into  the 
Boston  order  at  this  time.  At  the  present  time  the  secon¬ 
dary  market  orders  provide  for  regular  marketing  service 
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programs  financed  by  specified  deductions  from  producers. 
Under  the  Boston  order  a  limited  check  testing  program 
and  market  information  program  is  carried  on  with  ad¬ 
ministrative  funds.  Certain  cooperative  association^  pro¬ 
posed  that  either  the  marketing  service  program  under  the 
secondary  market  orders  be  dropped  or  that  such  A  pro¬ 
gram  be  initiated  for  nonmember  producers  under  thi  Bos¬ 
ton  order. 

The  act  is  specific  with  reference  to  a  marketing  service 
deduction,  the  language  being  permissive,  rather  thab  man¬ 
datory.  The  lack  of  a  comprehensive  program  in  Boston 
is  not  a  reasonable  argument  for  discontinuation  qf  the 
secondary  market  programs.  The  effectiveness  <^f  the 
secondary  market  programs  is,  however,  a  strong  endorse¬ 
ment  for  a  program  in  the  Boston  market.  As  was  previ¬ 
ously  indicated  in  the  Secretary’s  decision  of  Match  8, 
1954,  on  issues  considered  at  a  previous  hearing  there  ap¬ 
pears  to  be  a  real  need  for  a  comprehensive  marketing 
service  program  under  the  Boston  order.  Howevei*,  the 
establishment  of  such  a  program  in  the  Boston  market  is 
a  substantial  undertaking  and  should  be  initiated  only! after 
careful  planning  and  study  to  determine  the  type  off  pro¬ 
gram  which  would  be  desirable,  and  the  extent  of  personnel 
and  funds  which  would  be  necessary  to  carry  it  out.  i  The 
record  evidence  is  insufficient  to  permit  any  definit^  con¬ 
clusion  on  these  matters  and  it  is  concluded  that  no  action 
should  be  taken  on  this  issue  on  the  basis  of  this  recofd. 

12.  Pooling  qualifications  under  the  secondary  market 
orders .  The  proposal  to  amend  the  secondary  market  or¬ 
ders  to  permit  a  plant  to  qualify  for  pooling  in  the  March- 
September  period,  without  having  been  pooled  during  the 
prior  October-February  period,  if  it  met  the  secondary 
market  requirements  during  such  October-Februar^  pe¬ 
riod,  except  that  it  was  a  pool  plant  under  the  Bbston 
order,  should  be  adopted.  It  is  not  unusual,  particularly 
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in  the  case  of  Worcester  and  Merrimack  Valley,  for  a 
handler  to  do  business  both  in  the  Boston  and  the  secon¬ 
dary  market  area.  The  secondary  market  orders,  as  con¬ 
structed,  recognize  Boston  as  the  primary  market  and  a 
plant  meeting  pooling  requirements  under  both  of  two 
orders  (including  Boston)  becomes  a  Boston  pool  plant. 
Hence,  a  city  plant  doing  80  percent  of  its  Class  I  business 
in  the  Worcester  area,  for  example,  and  only  10  percent  in 
the  Boston  area,  becomes  a  Boston  pool  plant.  If  during 
any  month  of  the  July-March  period  it  failed  to  dispose 
of  10  percent  of  its  Class  I  sales  in  the  Boston  area  it 
would  automatically  become  a  nonpool  plant  under  the 
Boston  order  in  the  following  April- June  period.  At  the 
same  time,  even  though  doing  80  percent  of  its  business  in 
the  Worcester  area  it  would  also  be  a  nonpool  plant  under 
this  order  during  March  through  September  because  of  its 
Boston  affiliation  during  the  October-February  period. 

Under  the  above  circumstances  a  plant  would  have  been 
a  bona  fide  pool  plant  under  the  Worcester  order  through¬ 
out  the  year  if  it  had  not  met  the  minimum  Boston  require¬ 
ments.  The  orders  should  not  be  so  constructed  as  to  dis¬ 
courage  competition  for  consumer  sales.  Adoption  of  the 
proposal  will  permit  greater  flexibility  of  handler  opera¬ 
tions  betwreen  markets  wiiile  at  the  same  time  preserving 
continued  pool  status  as  long  as  minimum  pooling  require¬ 
ments  are  met. 

13.  Revision  of  secondary  market  butterfat  differentials. 
The  method  for  computing  the  producer  butterfat  differen¬ 
tial  under  the  secondary  market  orders  should  be  revised 
to  correspond  with  the  differential  computation  under  the 
Boston  order.  Under  the  present  order  provisions,  in  any 
month  in  which  no  weighted  average  cream  price  is  re¬ 
ported,  the  procedure  for  the  computation  of  the  butterfat 
differential  is  identical  in  all  markets.  When  the  cream 
price  is  reported  the  Boston  order  requires  the  subtraction 
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of  52.5  cents  from  such  price,  a  division  by  33  and  the|i  by 
10.  The  subtraction  of  52.5  cents  is  equivalent  to  1.59  cjents 
per  pound  of  fat.  Under  the  secondary  market  order^  the 
cream  price  is  first  divided  by  33,  1.5  cents  is  then  jsub- 
tracted  and  the  result  divided  by  10. 

Prior  to  January  1,  1949,  the  computation  of  the  Bojston 
butterfat  differential  was  generally  similar  to  that  pres¬ 
ently  set  forth  in  the  secondary  market  orders.  This  pro¬ 
cedure  was  changed  to  reflect  more  nearly  current  freight 
rates  applicable  to  movements  of  cream  from  the  21st 
zone.  The  resulting  butterfat  differential  under  the  |two 
procedures  is  identical  in  most  months  but  occasionally 
the  difference  in  procedure  causes  the  secondary  market 
differential  to  be  one-tenth  of  a  cent  higher  than  Bodton. 
Actually,  in  only  4  out  of  the  39  months  immediately  sub¬ 
sequent  to  December  1951  was  there  a  difference.  The 
adoption  of  a  uniform  procedure  will  have  virtually  no 
effect  on  producer  returns,  will  be  of  substantial  conven¬ 
ience  to  handlers,  and  will  facilitate  the  audit  program  of 
the  market  administrator.  It  is  therefore  concluded  ihat 
the  Boston  differential  computation  should  be  adopted!  in 
each  of  the  three  secondary  markets. 

14.  Diversion  privileges  in  the  secondary  markets.  {The 
proposal  to  amend  the  definition  of  4 4  dairy  farmer  for  other 
markets,”  under  the  secondary  market  orders,  to  eliminate 
the  three-day  tolerance  on  receipts  at  a  nonpool  plknt, 
should  be  adopted.  The  three-dav  tolerance,  as  originally 
contained  in  the  Boston  and  secondary  market  orders,  Was 
intended  to  protect  both  producers  and  handlers  in  j  the 
case  of  accidental  or  emergency  situations  which  might 
result  in  the  receipt  of  producer  milk  as  nonpool  milk. 
The  orders  as  now  constructed  permit  the  free  movement 
of  milk  from  farm  to  nonpool  plant  on  a  diversion  basis 
without  loss  of  producer  status  and  there  is  no  furtjher 
need  for  the  tolerance  to  protect  producer  status.  'J’he 

i 

i 

i 
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comparable  provision  was  deleted  from  the  Boston  order 
in  July  1952  and  now  should  be  deleted  from  the  second¬ 
ary  market  orders. 

The  language  of  the  producer  definition  under  the  second¬ 
ary  market  orders  should  not  be  changed  to  permit  indefi¬ 
nite  diversions.  Diversions  are  presently  permitted  on  a 
limited  basis;  however,  it  is  specified  that  the  milk  or¬ 
dinarily  must  be  delivered  to  a  handler’s  pool  plant.  In  the 
case  of  extended  diversions  the  problem  becomes  one  of 
determining  when  milk  shall  be  considered  as  being  “  ordi¬ 
narily  delivered”  to  a  handler’s  plant.  The  market  ad¬ 
ministrator  has  determined  this  to  mean  more  than  half  of 
the  time.  A  cooperative  association  representing  the 
majority  of  producers  under  the  secondary  market  orders 
proposed  that  the  order  language  be  made  permissive  to 
allow  indefinite  diversion  to  the  city  plant  of  a  cooperative 
association,  if  a  handler  so  desired. 

In  support  of  the  proposal  a  spokesman  for  the  coopera¬ 
tive  association  pointed  out  that  the  association  handles 
the  bulk  of  the  surplus  in  the  secondary  markets.  He  in¬ 
dicated  that  the  effect  on  the  pool  is  the  same  whether 
the  milk  is  diverted  to  the  association’s  plant  or  a  pro¬ 
ducer  is  dropped  by  the  handler  and  subsequently  picked 
up  by  the  association.  In  either  case  the  milk  ends  up 
in  the  association’s  plant  and  is  accounted  for  according 
to  use.  The  handler  who  actually  receives  the  milk  at  his 
fluid  milk  plant  is  held  responsible  for  weighing,  testing, 
and  accounting  for  such  milk  and  paying  the  producers. 
If  a  handler  has  no  outlet  for  milk  and  accordingly  diverts 
it  to  the  association  over  an  extended  period  of  time  it 
would  appear  desirable  that  the  association  which  actually 
received  the  milk  should  be  held  the  responsible  handler. 

15.  Revision  of  the  outside  milk  definition .  The  pro¬ 
posal  to  exempt  from  the  definition  of  outside  milk  in  the 
Worcester  and  Merrimack  Valley  orders  any  Class  I  milk 
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which  is  disposed  of  to  consumers  in  the  marketing  area 
covered  by  the  other  order,  without  its  intermediate  inove- 
ment  to  another  plant,  should  be  adopted.  Also,  th^  out¬ 
side  milk  definition  of  the  Boston  order  should  be  revised 
to  permit  credit  for  direct  sales  of  Class  I  milk  by  ^ferri- 
mack  Valley  handlers  to  consumers  in  the  Boston  market¬ 
ing  area  to  accrue  to  the  Merrimack  Valley  pool. 

The  several  New  England  orders  operating  under!  mar¬ 
ketwide  pooling  arrangements  are  generally  so  constructed 
as  to  permit  the  free  movement  of  milk  between  markets. 
Handlers  operating  in  one  market  are  free  to  dispose  of 
milk  to  handlers  operating  in  any  one  of  the  other  majrkets. 
In  addition,  Boston  handlers  are  free  to  dispose  ofj  milk 
directly  to  consumers  in  the  Merrimack  Valley  and  jWor- 
cester  markets.  Worcester  handlers  may  make  sijnilar 
sales  in  either  Boston  or  Springfield,  and  in  like  manner, 
Springfield  handlers  may  sell  in  the  Worcester  markej;.  In 
each  case  producers  in  the  originating  market  receive 
credit  for  such  direct  consumer  sales. 

If  a  handler  in  one  of  these  markets  extends  his  routes 
and  makes  sales  directly  to  consumers  in  another  niarby 
Federally  regulated  market  such  sales  should  be  considered 
as  a  part  of  the  fluid  milk  sales  for  which  producers  de¬ 
livering  to  such  handler  receive  the  Class  I  price.  While 
it  is  unlikely,  with  the  present  marketing  area  boundaries, 
that  Worcester  handlers  would  run  routes  into  the  Merri¬ 
mack  Valley  area,  and  vice  versa,  the  orders  should  be 
permissive  so  that  handlers  may  do  so  if  they  so  desire. 
While  no  proposal  was  made  at  this  hearing  it  would  |seem 
desirable  that  at  some  future  date  consideration  should 
also  be  given  to  changing  the  respective  orders  to  permit 
interchange  of  sales  to  consumers  between  Springfield  and 
Merrimack  Valley  or  Boston. 

The  outside  milk  definition  under  the  Merrimack  "Valley 
order  should  be  further  revised  specifically  to  exclude  ^ex¬ 
empt  milk.”  Under  the  present  language  milk  received 
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at  a  regulated  plant  from  an  unregulated  plant  now  may 
meet  the  definition  of  both  “outside  milk,,  and  “exempt 
milk.”  To  resolve  this  conflict  in  line  with  the  intent  of  the 
exempt  milk  provision,  the  market  administrator  has  ruled 
that  such  milk  which  actually  meets  all  of  the  exempt  milk 
requirements  shall  be  treated  as  exempt  milk.  The  Bos¬ 
ton,  Worcester  and  Springfield  orders  are  specific  in  this 
regard  and  it  is  obvious  that  no  different  treatment  was 
intended  under  the  Merrimack  Valley  order.  The  specific 
exception  of  exempt  milk  under  the  outside  milk  definition 
will  make  the  four  orders  consistent  in  this  regard. 

16.  Extension  of  the  Worcester  nearby  differential  area. 
The  nearby  differential  area  under  the  Worcester  order 
should  be  extended  to  include  the  towns  of  Vernon,  Ver¬ 
mont,  and  Hinsdale,  New  Hampshire.  A  handler  in  the 
Worcester  market  proposed  this  extension  contending  that 
he  obtains  a  considerable  part  of  his  supply  from  the  im¬ 
mediately  adjacent  area  in  Massachusetts  and  that  the 
addition  of  these  towns  would  permit  a  natural  extension 
of  his  pickup  routes.  Under  present  circumstances  he  can¬ 
not  obtain  milk  in  these  towns  without  payment  of  sub¬ 
stantial  premiums. 

The  two  towns  in  question  are  part  of  the  nearby  differ¬ 
ential  area  under  the  Springfield  order.  The  nearby  differ¬ 
ential  areas  for  Springfield  and  Worcester  generally  co¬ 
incide  and  for  competitive  reasons  it  is  desirable  that 
producers  qualifying  for  the  differential  under  one  order 
should  likewise  be  in  a  position  to  qualify  under  the  other. 
This  position  was  supported  by  the  cooperative  association 
representing  the  majority  of  producers  in  the  market. 

No  extension  of  the  nearby  differential  areas  in  Rhode 
Island  or  Connecticut  should  be  made  on  the  basis  of  this 
record.  Extensions  in  this  direction  were  proposed  in  an¬ 
ticipation  of  possible  extension  of  the  Worcester  marketing 
area.  No  extension  of  the  marketing  area  is  herein  recom¬ 
mended. 

17.  Reduction  of  Worcester  country  plant  shipping  re¬ 
quirements.  No  reduction  should  be  made  at  this  time  in 
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the  minimum  country  plant  shipping  requirements  for  pool¬ 
ing  under  the  Worcester  order.  There  is  at  present  6nly 
one  country  plant  in  the  Worcester  pool  and  there  is  no  in¬ 
dication  that  this  plant  has  experienced  any  difficulties  in 
meeting  the  established  50  percent  shipping  requirement. 
Proponents  of  the  proposal  to  lower  the  requirement  to  30 
percent  gave  no  indication  of  any  plan  to  add  a  country 
plant  in  the  Worcester  pool  but  assert  that  it  is  illogical  to 
maintain  a  different  requirement  than  that  established 
under  both  the  Springfield  and  Merrimack  Valley  orders. 
The  shipping  requirements  in  these  markets  were  estab¬ 
lished  to  permit  the  continued  pooling  of  plants  having  iong 
time  bona  fide  relationship  with  the  respective  markets, 
and  it  is  therefore  unnecessary  to  reduce  the  Worcesteii  re¬ 
quirements  merely  for  the  purpose  of  uniformity. 

The  interrelationship  of  pooling  requirements  among!  the 
New  England  markets  does  call  for  further  study  and  it 
may  be  desirable  that  the  shipping  requirement  in  Worces¬ 
ter  be  re-examined  at  some  later  date  as  part  of  the  broader 
problem. 


18.  Revision  in  “dealer”  definition  under  the  Merrintack 
Valley  order.  The  proposal  to  revise  the  “ dealer”  defini¬ 
tion  under  the  Merrimack  Valley  order  to  make  the  opera¬ 
tion  of  a  plant  a  requirement  for  dealer  status  should  be 
adopted.  Under  the  present  provision  a  peddler  qualifies 
as  a  dealer,  and  is  excluded  from  the  consumer  definition. 
This  can  and  does  have  a  direct  bearing  on  a  coufitry 
plant’s  ability  to  meet  the  shipping  requirements  of  |the 
order.  Class  I  sales  directly  to  consumers  outside  the 
marketing  area  are  deductible  from  total  receipts  in  !  de¬ 
termining  whether  the  shipping  requirement  has  been  met, 
but  the  proponent,  Hayward  Farms,  which  plans  to  operate 
a  country  plant  under  the  order,  faces  considerable  dif¬ 
ficulty  in  meeting  minimum  pooling  requirements  sincej  its 
sales  to  peddlers  outside  the  marketing  area  cannot  pres¬ 
ently  be  considered  as  sales  to  consumers. 

The  fact  that  a  handler  disposes  of  bottled  fluid  mill^  by 
direct  sale  to  a  number  of  individual  peddlers  rather  than 
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on  his  own  routes  should  be  of  no  consequence  under  the 
order.  In  either  situation  the  milk  is  received  from  pro¬ 
ducers  and  is  processed  and  bottled  in  the  plant  of  the  re¬ 
ceiving  handler  whom  the  market  administrator  holds  fully 
responsible  for  accounting  to  the  pool  and  payment  to  pro¬ 
ducers.  The  Boston,  Springfield  and  Worcester  orders  all 
provide  that  a  ‘ 1  dealer”  must  operate  a  plant  and,  accord¬ 
ingly,  that  all  sales  to  peddlers  are  direct  sales  to  con¬ 
sumers.  There  is  no  logical  reason  why  a  different  treat¬ 
ment  should  be  accorded  such  sales  under  the  Merrimack 
Valley  order. 

19.  Receiving  plant  status  for  farm  tank  pickup  truck 
operation  under  the  Worcester  order .  The  provisions  of 
the  Worcester  order  should  not  be  changed  to  give  receiv¬ 
ing  plant  status  to  the  operator  of  a  farm  tank  pickup 
truck.  The  proposal  in  this  regard  was  made  by  a  non¬ 
handler  under  the  order  and  was  unsupported  by  either 
pool  handlers  or  by  producers.  The  transition  from  can 
shipping  to  bulk  farm  tank  operations  probably  will  create 
many  administrative  problems :  however,  at  this  time  there 
is  no  indication  that  serious  difficulties  have  been  encount¬ 
ered.  In  any  event,  it  seems  probable  that  problems  de¬ 
veloping  in  the  Worcester  market  will  also  be  prevalent  in 
the  Boston  and  the  other  secondary  markets  and  accord¬ 
ingly,  the  possible  impacts  of  bulk  farm  tank  operation 
should  be  approached  on  a  New  England  wide  basis.  Such 
an  approach  is  not  possible  on  the  basis  of  proposals  under 
consideration  at  this  hearing. 

20.  The  application  of  the  exempt  milk  definition  under 
the  Worcester  order.  No  change  should  be  made  in  the  ap¬ 
plication  of  the  exempt  milk  definition  under  the  Worcester 
order.  Under  the  present  order  provisions  milk  received 
in  bulk  from  an  unregulated  plant,  or  from  a  dairy  farmer 
who  produced  it,  for  processing  and  bottling,  and  for  which 
an  equivalent  quantity  of  packaged  milk  is  returned  dur¬ 
ing  the  same  month,  is  considered  as  exempt  milk  and  is 
excluded  from  the  pricing  provisions  of  the  order.  A 
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dealer  operating  in  the  territory  beyond  the  present  limits 
of  the  marketing  area  proposed  that  the  order  provisions 
be  revised,  in  whatever  means  might  be  necessary,  toj  per¬ 
mit  a  similar  handling  of  milk  for  skim  milk,  buttermilk 
and  flavored  milk.  The  proposal  was  not  supported  by 
either  handlers  or  producers,  and  there  was  no  showing 
why  such  provision  was  needed  or  how  the  proposed  ehjange 
could  in  any  way  affect  the  operations  of  the  proponent  un¬ 
less  an  extension  of  the  marketing  area  were  contemplated. 

21.  Other  miscellaneous  changes.  Other  proposals !  con¬ 
sidered  at  the  hearing  and  herein  recommended  for  adop¬ 
tion  are  largely  nonsubstantive  in  nature.  They  ■\vfould 
clarify  present  order  language  and  provide  identical  ford¬ 
ing  for  similar  provisions  in  the  several  orders  where  tjhere 
is  no  question  of  intent  of  meaning  and  where  administra¬ 
tion  thereof  is  the  same.  Obsolete  language  would  b&  de¬ 
leted  and  the  detail  of  the  feed  price  computation  under 
the  Class  I  price  computation,  which  is  presently  carried 
out  under  a  determination  of  equivalency,  would  be  incor¬ 
porated  in  the  pricing  provisions. 

A  substantial  handler  doing  business  in  the  Boston!  and 
three  secondary  markets  proposed  at  the  hearing  thai:  the 
market  administrator  be  given  authority  to  approve  land 
accept  certain  deviations  from  the  usual  calendar  month  re¬ 
quirements  of  reporting  and  accounting  under  the  respec¬ 
tive  orders.  It  was  asserted  that  such  latitude  would  result 

j 

in  a  substantial  saving  and  greater  efficiency  of  operation 
on  the  part  of  the  proponent  and  would  give  a  more  realistic 
statistical  series  and  supply-demand  adjuster  for  the  mar¬ 
ket  as  a  whole. 

While  it  seems  likely  that  the  proposed  change  in  report¬ 
ing  and  accounting  would  be  helpful  in  the  compilation  and 
application  of  market  statistics  by  eliminating  the  Vari¬ 
ations  due  to  difference  in  number  of  days  in  the  several 
months,  such  change  could  be  accomplished  only  if  made  at 
one  time  by  all  handlers  in  the  market.  This,  of  course, 
would  be  a  substantial  deviation  from  the  manner  in  which 
handlers  presently  keep  their  books  and  records  and  iiiter- 
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ested  parties  were  not  on  notice  that  such  a  proposal  was 
under  consideration.  Accordingly,  no  such  change  could  be 
considered  on  the  basis  of  this  hearing  record. 

General  findings,  (a)  The  proposed  marketing  agree¬ 
ments  and  the  orders,  now  in  effect,  and  as  hereby  pro¬ 
posed  to  be  amended,  and  all  of  the  terms  and  conditions 
thereof  will  tend  to  effectuate  the  declared  policy  of  the 
act; 

(b)  The  proposed  marketing  agreements  and  the  orders, 
now  in  effect,  and  as  hereby  proposed  to  be  amended,  regu¬ 
late  the  handling  of  milk  in  the  same  manner  as,  and  are 
applicable  only  to  persons  in  the  respective  classes  of  in¬ 
dustrial  and  commercial  activity  specified  in  a  proposed 
marketing  agreement  and  order  upon  which  a  hearing  has 
been  held ; 

(c)  The  parity  prices  of  milk  as  determined  pursuant  to 
Section  2  of  the  act  are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds,  and  other  economic 
conditions  which  affect  market  supply  and  demand  for  milk 
in  the  respective  marketing  areas,  and  the  minimum  prices 
specified  in  the  proposed  marketing  agreements  and  in  the 
orders,  now  in  effect,  and  as  hereby  proposed  to  be  amended, 
are  such  prices  as  will  reflect  the  aforesaid  factors,  insure 
a  sufficient  quantity  of  pure  and  wholesome  milk  in  each  of 
said  marketing  areas,  respectively,  and  be  in  the  public 
interest. 

Order  of  the  Secretary  Directing  That  Referenda  Be  Con¬ 
ducted:  Determination  of  Representative  Periods:  and 
Designation  of  Agent  to  Conduct  Such  Referenda 

Pursuant  to  section  8c  (19)  of  the  Agricultural  Market¬ 
ing  Agreement  Act  of  1937,  as  amended  (7  U.  S.  C.  608c 
(19)),  it  is  hereby  directed  that  referenda  be  conducted 
among  producers  (as  defined  in  the  orders,  as  amended,  and 
as  hereby  proposed  to  be  further  amended,  regulating  the 
handling  of  milk  in  the  Boston,  Merrimack  Valley,  Spring- 
field  and  Worcester  marketing  areas)  who,  during  the  de- 
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termined  representative  periods  were  engaged  in  the  pro¬ 
duction  of  milk  for  sale  in  the  respective  marketing  ^reas 
specified  in  the  aforesaid  orders,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  to  determine  whether  such 
producers  favor  the  issuance  of  the  respective  orders, 
amending  the  orders,  as  amended,  which  are  a  part  of  this 
decision. 

In  the  case  of  Boston,  the  month  of  April  1955,  and  in  the 
case  of  Merrimack  Valley,  Springfield  and  Worcester,  the 
month  of  July  1955,  is  hereby  determined  to  be  the  Repre¬ 
sentative  periods  for  the  conduct  of  such  referenda. 

Richard  D.  Aplin  is  hereby  designated  agent  of  the  Secre¬ 
tary  to  conduct  such  referenda  in  accordance  with  the  pro¬ 
cedure  for  the  conduct  of  referenda  to  determine  producer 
approval  of  milk  marketing  orders  as  published  ii^  the 
Federal  Register  on  August  10,  1950  (15  F.  R.  5177).! 

Marketing  agreements  and  orders .  Annexed  heretb  and 
made  a  part  hereof  are  separate  marketing  agreement^  and 
orders,  amending  the  orders,  regulating  the  handling  of 
milk  in  the  Greater  Boston,  Merrimack  Valley,  Springfield 
and  Worcester,  Massachusetts,  marketing  areas,  -v^hich 
have  been  decided  upon  as  the  detailed  and  appropriate 
means  of  effectuating  the  foregoing  conclusions.  Tfhese 
documents  shall  not  become  effective  unless  and  untijl  the 
requirements  of  §900.14  of  the  rules  of  practice  and -pro¬ 


cedure,  as  amended,  governing  proceedings  to  formulate 
marketing  agreements  and  orders  have  been  met. 

It  is  hereby  ordered  that  all  of  this  decision,  except  the 
attached  marketing  agreements,  be  published  in  the  Fed¬ 
eral  Register.  The  regulatory  provisions  of  said  market¬ 
ing  agreements  are  identical  with  those  contained  in  th'p  at¬ 


tached  orders  amending  the  orders,  as  amended,  which!  will 
be  published  with  the  decision. 

This  decision  filed  at  Washington,  D.  C.,  this  13th  j  day 
of  September  1955. 


Earl  L.  Butz,| 
Acting  Secretary. 


[Seal] 


I 
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Plaintiffs ’  Motion  for  Temporary  Restraining  Order 
[Filed  Sept.  19,  1955] 

Motion  for  Temporary  Restraining  Order  Under  Rule  65(b), 
Federal  Rides  of  Civil  Procedure 

Plaintiffs  move  this  court  for  a  temporary  order  restrain¬ 
ing  the  Secretary  of  Agriculture,  his  deputies,  agents, 
servants,  and  employees,  from  conducting,  consummating, 
and  effectuating  a  referendum  amongst  all  the  milk  pro¬ 
ducers  of  the  Boston  Area  along  with  the  dairy  farmers 
supplying  the  four  towns  affected  by  a  proposed  amend¬ 
ment  to  the  Boston  Federal  Milk  Marketing  Order  dated 
September  1955,  and  published  September  16,  1955. 

The  nature  of  the  case  and  the  grounds  for  this  motion 
are  stated  hereinafter. 

1.  The  plaintiffs,  as  shown  in  the  verified  Bill  of  Com¬ 
plaint  filed  herein,  are  dairy  farmers  producing  milk  for 
the  four  towns  proposed  to  be  added  to  the  Boston  Milk 
Marketing  Order  and  are  adversely  affected  by  the  pro¬ 
posed  referendum  and  would  suffer  irreparable  damage  if 
the  referendum  is  held  and  the  Secretary  takes  action  pur¬ 
suant  thereto. 

2.  The  referendum  referred  to  in  the  Bill  of  Complaint 
is  now  in  the  course  of  being  taken.  Ballots  have  been 
mailed  to  certain  producers  not  members  of  a  cooperative 
association,  and  cooperative  associations,  which  block  vote, 
have  been  notified  of  the  taking  of  the  referendum,  calling 
for  return  of  the  ballots  no  later  than  Friday,  September 
23.  As  appears  from  the  Complaint,  plaintiffs  have  ex¬ 
hausted  all  administrative  remedies  seeking  to  prevent  the 
taking  and  consummation  of  this  referendum  under  Title 
7,  U.  S.  C.  A.,  Chapter  26,  Sec.  608  (the  so-called  Agri¬ 
cultural  Adjustment  Act). 

3.  No  emergency  situation  exists  requiring  immediate 
action  by  the  Federal  Government  in  that  the  plaintiff  pro¬ 
ducers  and  the  marketing  area  in  which  they  market  their 
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product  are  currently  under  the  control  of  the  Massachu¬ 
setts  State  Milk  Control  Commission.  Preservation  of  the 
status  quo  will  not  in  any  way  injure  any  other  patties, 
whereas  immediate  action  as  proposed  will  cause  irrepar¬ 
able  injury  to  the  plaintiffs. 

4.  As  shown  in  the  Complaint,  the  injury  to  the  plaintiffs 
will  become  irreparable  before  a  notice  of  motion  for  a 
preliminary  injunction  could  be  served  and  a  hearing  had 
thereon,  in  that  the  referendum  will  have  been  concluded  by 
Friday,  September  23.  Plaintiffs  believe  on  information 
that  the  Secretary  intends  to  take  immediate  action  oh  the 
referendum. 

Plaintiffs  accordingly  move  that  a  temporary  order  re¬ 
straining  the  Secretary  of  Agriculture  and  his  deputies 
from  conducting,  consummating,  and  effectuating  the  afore¬ 
said  referendum  be  granted  and  remain  in  full  force  and 
effect  from  September  19,  1955,  to  September  29,  1953,  un¬ 
less  within  such  period  this  time  is  extended  for  jgood 
cause  shown  or  an  extension  is  consented  to  by  the  de¬ 
fendant  Secretary  of  Agriculture. 

i 

/s/  Robert  W.  Lishman, 
Attorney  for  Plaintiffs . 

412  Washington  Building, 
Washington  5,  D.  C. 

Hale  and  Dorr, 

60  State  Street, 

Boston,  Massachusetts, 

Edmund  Burke, 

60  State  Street, 

Boston,  Massachusetts, 

Of  Counsel. 
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Affidavit 

Arthur  Schofield,  of  Way  land  in  the  Commonwealth  of 
Massachusetts,  in  support  of  Motion  for  Temporary  Re¬ 
straining  Order,  on  oath  deposes  and  says: 

1.  That  I  am  a  dairy  farmer  with  a  farm  located  in  Way- 
land,  Massachusetts;  that  currently  the  price  I  receive  for 
my  product  is  under  the  control  of  the  Massachusetts  Milk 
Control  Commission;  that  my  product  is  supplied  to  a 
dealer  furnishing  milk  to  the  towns  of  Framingham,  Natick, 
Wayland  and  Weston;  that  the  proposed  amendment  to  the 
Boston  Milk  Marketing  Order  would  displace  the  pricing  of 
the  Massachusetts  State  board  and  substitute  therefor  the 
pricing  under  the  Federal  Milk  Marketing  Order  for  the 
Boston  Area. 

2.  That,  in  common  with  numerous  farmers  in  my  area 
under  State  control,  X  have  adjusted  my  farm  production 
to  the  needs  of  my  dealer  under  the  operation  of  the  Massa¬ 
chusetts  Milk  Control  Commission;  that  I  have  been  paid 
over  recent  years,  and  reasonably  expect  to  be  paid  in  the 
future,  under  the  Massachusetts  State  Control  pricing,  an 
average  of  50^  per  hundredweight  of  milk  produced  on  my 
farm  more  than  under  the  Federal  pricing  of  the  Boston 
Milk  Marketing  Order;  that  my  production  averages  500,- 
000  pounds  a  year  and  that  I  am  confronted  with  an  imme¬ 
diate  loss,  and  an  annual  reasonably  expected  loss  in 
earnings  of  approximately  $2,500  if  the  referendum  and 
threatened  action  of  the  Secretary  is  carried  out  and  effec¬ 
tuated;  that  there  are  numerous  other  farmers  similarly 
situated  whose  loss  and  threatened  loss  will  be  in  excess 
of  mine. 

/s/  Arthur  Schofield. 

District  of  Columbia  )ss: 

Subscribed  and  sworn  to  before  me  this  19th  day  of  Sep¬ 
tember,  1955. 

/S/  N ANNETTE  H.  Day, 

Notary  Public ,  D.  C. 

My  commission  expires  Feb.  28, 1957. 


I 
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Transcript  of  Proceedings  Before  Judge  Letts 

Washington,  D.j  C. 
September  19, 1|955 

i 

The  above-entitled  matter  came  on  for  hearing  before  the 
Honorable  F.  Dickinson  Letts,  at  2 :30  p.  m. 

Appearances  : 


On  behalf  of  the  Plaintiff:  R.  W.  Lishman,  Esqj,  Ed¬ 
mund  Burke,  Esq. 

On  behalf  of  the  Defendant :  Clarence  H.  Girard, i  Esq. 


PROCEEDINGS 

i 

The  Court :  State  your  full  name. 

Mr.  Lishman :  Robert  W.  Lishman. 

I  would  like  to  move  the  admission  for  this  particular 
case  of  Mr.  Edwin  Burke,  a  member  of  the  Bar  of  the  Com¬ 
monwealth  of  Massachusetts. 

The  Court:  The  highest  court  of  that  State? 

Mr.  Lishman :  Yes,  Your  Honor,  and  a  gentleman  ^rhom 
I  have  known  for  more  than  thirty  years,  and  as  a  gentle¬ 
man  of  highest  character. 

The  Court :  We  are  very  glad  to  have  you  here,  I  assure 
you. 

Mr.  Burke :  Thank  you,  Your  Honor. 

The  Court:  Very  well,  gentlemen,  explain  what  this  is 
about. 

Mr.  Burke:  This  is  an  action,  Your  Honor,  brought  to 
restrain  the  Secretary  of  Agriculture  from  a  particular 
method  of  conducting  a  referendum  in  the  Commonwealth 
of  Massachusetts  in  connection  with  the  Federal  Milk  Mar¬ 
keting  Law. 

In  April  of  this  year,  the  New  England  Milk  Producers 
Association,  a  cooperative  in  the  Massachusetts  area, land 
a  Maine  cooperative  and  a  Vermont  cooperative,  petitioned 
the  Secretary  of  Agriculture  to  extend  the  area  of  j  the 
Boston  milk  marketing  order. 
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2*  Down  to  this  time,  there  had  been  some  12  or  15 
cities  or  towns  in  the  greater  Boston  area  that  had 
been  subject  to  the  milk  marketing  order  put  into  effect 
some  years  ago. 

One  of  the  proposals  submitted  to  the  Secretary  of 
Agriculture  was  to  include  seven  such  other  towns  on  the 
perimeter  of  the  then  existing  Boston  milk  marketing 
area. 

The  Secretary  of  Agriculture  issued  a  notice  of  hearing 
pursuant  to  the  statute  and  therewith  hearings  over  an  ex¬ 
tended  period  of  time  in  April  and  the  early  part  of  May. 

The  notice  also - 

The  Court :  Pardon  me  just  a  minute. 

When  does  he  expect  to  conduct  the  referendum? 

Mr.  Burke:  He  has  issued  a  notice  on  the  date  of  last 
Friday  when  I  think  it  was  published  in  the  Federal  Regis¬ 
ter  calling  for  a  vote  by  mail,  the  ballot  to  be  postmarked 
not  later  than  midnight  on  Friday,  the  23rd.  Friday  of 
this  week,  to  include  four  of  the  towns  that  had  been 
proposed. 

Now,  in  the  referendum,  as  the  Secretary  proposes  to 
conduct  it,  he  is  sending  ballots  to  producers  not  only  in 
supplying  the  four  towns  that  they  seek  to  add  at  this 
time,  but  also  to  the  some  12,000  producers  already 
3  supplying  the  Boston  area. 

There  are  about  one-hundred-fifty  producers  cur¬ 
rently  supplying  the  four  towns. 

The  method  that  the  referendum  agent,  Mr.  Apian,  who 
is  the  milk  marketing  agent  in  Boston,  proposed  to  adopt 
as  I  understand  it  is  this. 

He  will  ask  the  three  cooperative  associations  to  supply 
him  a  list  of  their  members.  These  members  will  not  re¬ 
ceive  ballots.  The  cooperatives  are  going  to  exercise  their 
right  under  sub-section  12  of  their  right  to  cast  a  unit  vote 
which  is  preferred  by  the  Agriculture  Marketing  Act. 

•Blocked  in  folio  number  refers  to  the  page  number  of  the  Reporter’s 
transcript. 
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Those  individuals  will  not  receive  ballots.  Ballot^  will 
go  to  maybe  some  two  thousand  in  all.  The  result  ip  that 
the  very  persons,  the  cooperatives,  who  initiated  thi^  peti¬ 
tion  in  the  first  place,  are  going  to  block  vote,  and  will  so 
far  outweigh  my  clients,  who  are  in  the  four  towns  |as  to 
make  a  mockery  and  travesty  of  voting  which  is  set  [up  in 
the  Agriculture  Act. 

In  other  words,  of  the  some  12,000  currently  supplying 
the  Boston  area,  at  least  10,000  of  them  are  represented  by 
the  three  cooperatives  association  who  sought  this  amend¬ 
ment  and  who  will  block  vote  and  completely  outweigh!  any¬ 
body  else;  and  it  is  my  belief - 

The  Court:  Do  you  charge  in  your  complaint  th&t  he 
expects  to  ask  for  this  block  vote  instead  o£  the 
4  individual  vote?  Is  that  set  up  in  the  complajint? 

Mr.  Burke:  That  is  correct,  Your  Honor.  Wb  are 
informed  that  the  method  of  conducting  the  referendum 
will  be  to  ask  the  cooperatives  to  submit  their  list  of  these 
10,000  persons  and  those  persons  will  not  receive  ballots. 

Ballots  will  only  go  to  unaffiliated  farmers  and  they  are 
so  grossly  outnumbered  that  it  is  a  real  mockery  onj  jus¬ 
tice. 

And  we  have  filed  an  affidavit  of  one  of  the  farmers!  who 
has  come  from  Massachusetts  and  is  in  the  courtroom  pow\ 
They  stand  to  suffer  substantially  by  being  incorporated 
in  the  Boston  order. 

They  will  get  a  substantially  lower  payment  for  their 
supply,  and  they  will  be  voted  into  something  completely 
against  their  will,  and  as  to  which  there  is  practically 
unanimity  among  all  the  farmers  supplying  the  area  that  is 
proposed  to  be  added,  that  they  wTant  no  part  of  the  Boston 
order,  but  they  are  to  be  railroaded  in  by  the  block  vote 
provided  by  the  statute,  because  the  Secretary  is  not  going 
to  put  the  vote  up  merely  to  tfiose  supplying  the  additibnal 
towms,  but  is  to  bring  in  all  these  other  12,000  who  tyant 
the  change. 
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It  is  a  little  bit,  Your  Honor,  as  though  Soviet  Russia 
would  conduct  a  vote  to  see  whether  Yougoslavia 

5  would  join  the  Soviet  and  the  Soviet  would  cast  one 
ballot  for  the  Soviet  which  would  completely  out¬ 
number  the  smaller  country. 

It  seems  so  completely  undemocratic,  that  we  are  en¬ 
titled  to  come  before  Your  Honor  and  seek  the  rather  un¬ 
usual  remedy  of  a  temporary  restraining  order.  In  fact, 
no  damage  can  be  done  by  postponing  this  referendum 
which  is  being  conducted  in  a  tremendous  hurry  whereas 
great  harm  can  be  done  to  the  Massachusetts  farmers  if  it 
is  allowed  to  take  place. 

It  is  a  foregone  conclusion.  My  client  may  just  as  well 
not  vote. 

I  think  we  have  set  forth  in  the  Bill  of  Complaint  that 
they  are  already  subject  to  the  Massachusetts  State  Milk 
Control  Commission,  and  there  is  no  situation  at  the  mo¬ 
ment  calling  for  any  great  difficulty. 

The  Governor  of  Massachusetts  filed  exceptions  in  the 
hearing  before  the  Department  of  Agriculture,  and  signed 
them  himself,  listing  the  proposals  as  being  undemocratic 
and  unworthy  of  the  type  of  procedure  that  we  should  ex¬ 
pect  the  Federal  Government  to  take.  In  the  question  of 
Federal  Authority  against  State  authority — that  is  doing 
a  fine  job.  The  farmers  like  it.  They  want  it  to  continue. 

The  Court :  Yes.  I  have  looked  over  your  order,  and  you 
say  nothing  about  bond. 

6  Mr.  Burke:  That  is  correct,  Your  Honor. 

I  had  not  mentioned  a  bond.  I  might  say,  Your 
Honor,  that  I  can  see  very  little  danger  of  damage  to  the 
Department  that  would  call  for  any  bond  at  all,  or  even 
more  than  a  nominal  bond,  except  perhaps  a  little  postage. 

The  Court:  For  writing  of  the  letters? 

Mr.  Burke:  Yes,  Your  Honor. 

The  Court:  How  much  would  cover  it? 
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Mr.  Burke:  I  should  think  perhaps  a  bond  of 
even  less. 

The  Court:  I  think  $1000  should  cover  anything 
can  foresee. 

Add  to  your  order,  ‘‘upon  filing  of  bond  in  the  suift  of 
$1000,  with  surety  to  be  approved  by  the  Court.7 7 
Mr.  Burke :  Thank  you,  Your  Honor. 

The  Court:  And  then,  if  you  will  send  it  into  me,  1 1  will 
sign  it. 

Mr.  Burke:  Thank  you  for  the  courtesy  of  listening  to 
me,  Your  Honor. 


i 
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[Filed  Sept.  19,  1955] 

Temporary  Restraining  Order  Pursuant  to  Rule  65(b) 
Federal  Rules  of  Civil  Procedure 

Plaintiffs  herein,  having  filed  their  verified  summons  and 
Complaint  praying  for  a  temporary  and  permanent  injunc¬ 
tion  restraining  the  Secretary  of  Agriculture,  his  deputies, 
agents,  servants,  and  employees,  from  conducting,  consum¬ 
mating,  and  effectuating  a  referendum  amongst  all  the 
milk  producers  for  the  Boston  Area,  along  with  the  dairy 
farmers  supplying  the  four  towns  affected  by  the  proposed 
amendment  to  the  Boston  Federal  Milk  Marketing  Order 
dated  September  1955,  and  published  September  16,  1955, 
and  it  appearing  from  the  Complaint  and  the  Affidavit  of 
Arthur  Schofield,  verified  September  19,  1955,  that  irrepar¬ 
able  injury,  loss  or  damage  will  result  to  the  plaintiffs  be¬ 
fore  notice  of  motion  can  be  served  and  a  hearing  had 
thereon  with  respect  to  the  preliminary  and  temporary  in¬ 
junction  prayed  for,  in  that  it  appears  that  said  referen¬ 
dum  will  be  completed  on  September  23,  1955,  and  the 
Secretary  intends  to  take  immediate  action  thereon  and  in 
that  inclusion  of  the  plaintiffs  in  the  operation  of  the  Bos¬ 
ton  Milk  Marketing  Order  will  immediately  result  in  a 
substantial  decrease  in  the  price  received  by  them  for  their 
products,  which  sums  will  enure  to  the  benefit  of  other 
farmers  under  the  Boston  pool  and  as  to  which  there  is  no 
redress  provided  by  law  for  return  of  such  sums  to  them ; 
Now  Therefore,  It  is 

Ordered,  Adjudged  and  Decreed  that  the  Secretary  of 
Agriculture,  his  deputies,  agents,  servants,  and  employees, 
be  and  hereby  are  restrained  and  enjoined  from  conducting, 
consummating,  and  effectuating  a  referendum  amongst  all 
the  milk  producers  of  the  Boston  Area,  along  with  the 
plaintiffs  and  other  dairy  farmers  supplying  the  four 
towns  affected  by  the  proposed  amendment  to  the  Boston 
Federal  Milk  Marketing  Order  dated  September  1955,  and 
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published  September  16, 1955,  upon  condition  that  plaintiffs 
file  a  bond  in  $1,000,  with  surety  to  be  approved  by  the 
Court. 

This  temporary  restraining  order  shall  remain  in  full 
force  and  effect  from  September  19,  1955,  to  September  29, 
1955,  unless  within  such  period  this  time  is  extended  for 
good  cause  shown  or  an  extension  is  consented  to  hv  the 
defendant  Secretary  of  Agriculture. 

The  hearing  on  the  preliminary  injunction  is  hereby  set 
for  10  a.  m.,  or  as  soon  thereafter  as  counsel  can  be  heard, 
on  the  27th  day  of  September,  1955. 

/s/  F.  Dickinson  Letts, 

Judge. 

Date  and  hour  of  issuance  of  this  Order : 

Issued  at  3 :07  p.  m.,  September  19, 1955 
Undertakings  of  ptfs  for  $1,000.00 
approved  and  filed  Sept.  20,  1955 
Harry  M.  Hull,  Clerk 
By  Robert  C.  Huey,  Dep.  Clerk 

A  True  Copy  ; 

Test: 

Harry  M.  Hull,  Clerk 
By  Robert  C.  Huey, 

Deputy  Clerk. 
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[Filed  Sept.  20,  1955] 

Motion  for  Preliminary  Injunction 
Plaintiffs  move  this  Court  for  a  Preliminary  Injunction 
enjoining  defendant,  his  agents,  servants,  employees,  and 
attorneys  and  all  persons  in  active  concert  and  participa¬ 
tion  with  him,  pending  the  final  hearing  and  determination 
of  this  action,  from  conducting,  consummating,  and  effec¬ 
tuating  a  referendum  amongst  all  the  milk  producers  of  the 
Boston  Area,  along  with  the  plaintiffs  and  other  dairy 
farmers  supplying  the  four  towns  affected  by  proposed 
amendment  to  the  Boston  Federal  Milk  Marketing  Order 
dated  September  1955  and  published  September  16,  1955; 
on  the  grounds  that — 

(1)  Unless  restrained  by  this  Court  defendant  will 
perform  the  acts  referred  to  hereinabove. 

(2)  Such  action  by  the  defendant  will  result  in  ir¬ 
reparable  injury,  loss,  and  damage  to  the  plaintiffs,  as 
more  particularly  appears  in  the  verified  complaint 
and  the  affidavit  of  plaintiff  Arthur  Schofield. 

(3)  The  issuance  of  a  preliminary’  injunction  herein 
will  not  cause  loss  to  the  defendant  but  will  prevent 
irreparable  injury  to  the  plaintiffs. 

In  the  temporary  restraining  order  herein  issued  Sep¬ 
tember  19,  1955,  the  hearing  date  on  the  preliminary  in¬ 
junction  is  set  at  10:00  A.  M.,  September  27,  1955. 

Dated  at  Washington,  D.  C., 

September  19,  1955. 

/s/  Robert  W.  Lishman, 
Attorney  for  Plaintiffs , 

412  Washington  Building, 
Washington  5,  D.  C. 

Hale  and  Dorr, 

60  State  Street, 

Boston,  Massachusetts, 

Edmund  Burke, 

(Same  Address) 

Of  Counsel. 
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Stipulation  of  September  21, 1955 
Order  of  September  21, 1955 

[Filed  Sept.  21,  1955] 

Stipulation 

It  is  hereby  agreed  and  stipulated  by  and  between  the 
parties  hereto  that  until  after  argument  and  determination 
of  the  motion  for  preliminary  injunction  on  September  27, 
1955,  the  Secretary  of  Agriculture  will  not  issue  any! order 
effectuating  an  amendment  to  Federal  Milk  Order  regulat¬ 
ing  the  handling  of  milk  in  the  Greater  Boston,  Massachu¬ 
setts  Marketing  Area  upon  the  basis  of  the  administrative 
proceedings  which  are  the  subject  matter  of  this  Action. 
In  consideration  of  the  aforesaid  agreement  by  the  Secre¬ 
tary  of  Agriculture,  the  plaintiffs  will  consent  to  the  dis¬ 
solution  of  the  temporary  restraining  order  entered  herein 
on  September  19,  1955,  Provided :  however,  anything  j  here¬ 
in  contained  shall  be  deemed  not  prejudicial  of  the  rights 
of  either  party  to  raise  and  advance  any  contentions  re¬ 
specting  the  illegality  or  legality  of  the  Secretary’s  ^ction 
as  shown  in  the  verified  complaint  in  the  file  herein  ok  any 
answer  thereto. 

/s/  Frank  F.  Strickler, 

Asst.  U.  S.  Attorney, 
/s/  Clarence  H.  Girard,  i 
Atty.  for  Defendant, 

/s/  Robert  W.  Lishman,  j 
A  tty.  for  Plfs. 

[Filed  Sept.  21,  1955] 

i 

Order 

Upon  consideration  of  the  stipulation  filed  herein  on 
September  21,  1955,  and  defendant’s  consent  hereto.;  and 
it  appearing  to  the  Court  that  the  temporary  restraining 
order  should  be  dissolved,  it  is  by  the  Court  this  21si  day 
of  September,  1955, 


74 

Request  for  Three-Judge  Court 


Obdebed,  That  the  temporary  restraining  order  entered 
herein  on  September  19, 1955,  be  and  it  is  hereby  dissolved, 
without  prejudice  to  either  party  as  stated  in  the  stipu¬ 
lation. 

/s/  F.  Dickinson  Letts, 

Judge. 

Consent 

/s/  Robert  W.  Lishman, 

Atty.  for  Plfs . 


[Filed  Sept.  26, 1955] 

Request  for  Three-Judge  Court 

Come  now’  the  plaintiffs  in  the  above-entitled  cause  and 
upon  the  complaint  herein  suggest  to  the  Honorable  Court 
the  necessity  of  convening  a  Three- Judge  Court  in  con¬ 
formity  with  28  U.  S.  C.  2282  and  2284. 

Dated  September  27,  1955. 

/s/  Kobert  W.  Lishman, 
Attorney  for  Plaintiffs , 

412  Washington  Building, 
Washington  5,  D.  C. 

Hale  an d  Doer, 

60  State  Street, 

Boston,  Massachusetts, 

Edmund  Burke, 

60  State  Street, 

Boston,  Massachusetts, 

Of  Counsel. 
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Affidavit  of  Richard  D.  Aplin 

[Filed  Sept.  26,  1955] 

Affidavit 

Commonwealth  of  Massachusetts,) 

S3  * 

County  of  Suffolk,  ) 

Richard  D.  Aplin,  being  first  duly  sworn,  deposed  and 
says  as  follows : 

1.  That  he  is  the  market  administrator  designated  tjy  the 
Secretary  of  Agriculture  of  the  United  States  to  administer 
the  provisions  of  Order  No.  4,  as  amended,  (7  CFRiPart 
904),  the  order  which  regulates  the  handling  of  milk  ip  the 
Greater  Boston,  Massachusetts,  marketing  area,  and  that  he 
has  full  and  complete  charge  of  all  the  hooks  and  records 
in  the  office  of  the  market  administrator. 

2.  That  he  is  the  agent  designated  by  the  Secretary  of 
Agriculture  in  an  order  issued  on  September  13,  19£j5,  to 
conduct  a  referendum  among  producers  (as  defined  in  Or¬ 
der  No.  4,  as  amended  and  as  proposed  to  be  further 
amended),  who,  during  April  1955,  were  engaged  iij  the 
production  of  milk  for  sale  in  the  marketing  area  specified 
in  Order  No.  4,  as  amended,  and  as  proposed  to  be  further 
amended,  to  determine  whether  such  producers  favor  the 
issuance  of  the  order  amending  Order  No.  4,  as  ameitded, 
which  was  contained  in  the  decision  of  the  Secretary  isjsued 
on  September  13, 1955. 

3.  That  in  order  to  determine  the  producers  (as  dejined 
in  Order  No.  4,  as  amended)  who,  during  April  1955,  tvere 
engaged  in  the  production  of  milk  for  sale  in  the  Greater 
Boston  marketing  area  specified  in  Order  No.  4,  as  ameiided, 
he  relied  on  the  records  in  the  office  of  the  market  admin¬ 
istrator.  These  records  contain  detailed  information  oh  the 
receipts  and  shipments  of  milk  by  each  handler  (as  defined 
in  Order  No.  4,  as  amended),  including  the  name  andj  ad¬ 
dress  of  each  dairy  farmer  whose  milk  was  received  in 
April  1955  at  a  pool  plant  (as  defined  in  Order  No.  as 
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amended).  His  records  also  show  in  each  case  whether  the 
producer  is  a  member  of  an  association  of  producers  (as 
defined  in  Order  No.  4,  as  amended).  The  information  con¬ 
tained  in  these  records  is  based  on  an  examination,  which 
has  been  made  by  employees  under  his  direction  as  market 
administrator,  of  the  records  maintained  by  pool  handlers 
(as  defined  in  Order  No.  4,  as  amended)  of  their  receipts 
of  milk  from  producers  and  their  payments  to  producers 
for  such  milk.  These  records  showed  that  milk  was  re¬ 
ceived  at  pool  plants  in  April  1955  from  9,089  producers 
who  were  members  of  associations  of  producers  and  from 
3,208  producers  who  were  not  members  of  such  associations. 
Milk  was  received  from  more  than  10,000  producers  at 
plants  from  which  milk  was  moved  directly  or  indirectly  to 
consumers  in  the  towns  of  Framingham,  Natick,  Wayland, 
and  Weston,  Massachusetts. 

4.  That  in  order  to  determine  the  persons  who  would 
have  become  producers  in  April  1955  if  Order  No.  4  had 
then  been  amended  as  it  is  proposed  to  be  amended  in  the 
decision  of  the  Secretary  dated  September  13,  1955,  he  ob¬ 
tained  from  the  Massachusetts  Milk  Control  Commission, 
an  agency  of  the  Commonwealth  of  Massachusetts  engaged 
in  regulating  the  handling  of  milk  in  the  towns  of  Framing¬ 
ham,  Natick,  Wayland,  and  Weston,  Massachusetts,  a  list 
of  the  milk  dealers  not  subject  to  Order  No.  4,  as  amended, 
who  sold  milk  in  April  1955  in  these  four  towns.  He  also 
obtained  from  the  Massachusetts  Milk  Control  Commis¬ 
sion  a  list  of  the  dairy  farmers  from  whom  milk  was  re¬ 
ceived  in  April  1955  by  all  of  such  dealers  except  H.  P. 
Hood  and  Sons,  Inc. 

5.  That  there  were  names  and  addresses  of  93  dairy 
farmers  on  the  list  supplied  by  the  Massachusetts  Milk 
Control  Commission.  He  asked  the  New  England  Milk 
Producers’  Association,  an  organization  which  had  been 
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determined  by  the  Secretary  to  be  an  association  pf  pro¬ 
ducers  (as  defined  in  Order  No.  4,  as  amended)  to  [supply 
the  names  of  its  members  who  delivered  milk  in  Apifil  1955 
to  the  milk  dealers  on  the  list  supplied  by  the  Massachu¬ 
setts  Milk  Control  Commission  and  on  whose  milk  asso¬ 
ciation  dues  were  deducted  and  paid  to  the  association  by 
the  dealer  for  April  1955.  The  New  England  Miljk  Pro¬ 
ducers’  Association  supplied  the  names  of  25  members  who 
appeared  as  dairy  farmers  on  the  list  of  dairy  farmers  fur¬ 
nished  by  the  Massachusetts  Milk  Control  Comnjiission. 
Later  he  verified  the  membership  of  these  25  dairy  farm¬ 
ers  in  the  New  England  Milk  Producers’  Association  as  of 
April  1955  by  causing  an  examination  to  be  made  of  con¬ 
tracts  signed  by  these  dairy  farmers  and  held  by  thte  asso¬ 
ciation  at  its  office  in  Boston  and  of  the  reports  n|ade  to 
the  association  by  the  dealers  showing  the  quantity  of  milk 
received  from  each  farmer  on  which  the  dealer  deducted 
association  dues  and  paid  such  dues  to  the  New  England 
Milk  Producers’  Association.  Ballots  were  not  sent)  to  the 
25  producers  on  these  lists  which  were  thus  determined  to 
be  members  of  the  New  England  Milk  Producers’  Associa¬ 
tion  because  the  association  had  already  notified  hinji  of  its 
intention  to  exercise  the  privilege  of  voting  in  the  referen¬ 
dum  on  behalf  of  all  its  members  who  were  eligible  to 
participate  in  the  referendum.  A  copy  of  the  Secretary’s 
decision  of  September  13,  1955,  a  letter  of  explanation 
about  the  referendum,  and  a  ballot  were  sent  by  r^iail  on 
September  16  to  each  producer  on  the  list  supplied  !  by  the 
Massachusetts  Milk  Control  Commission  who  was  not  de¬ 
termined  by  the  method  described  above  to  be  a  menjiber  of 
the  New  England  Milk  Producers’  Association. 

6.  That  H.  P.  Hood  and  Sons,  Inc.,  is  a  pool  handler 
subject  to  Order  No.  4,  as  amended,  and  that  in  addition  to 
supplying  milk  in  April  1955  to  the  towns  of  Framingham, 
Natick,  Wayland,  and  Weston,  Massachusetts,  from  its 
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regnlated  plant  in  Charlestown,  Massachusetts,  it  also  sup¬ 
plied  milk  to  such  towns  from  its  unregulated  plant  in  East 
Bridge-water,  Massachusetts.  He  caused  an  examination 
to  be  made  of  the  records  of  H.  P.  Hood  and  Sons,  Inc., 
to  verify  that  milk  was  supplied  to  these  four  towns  from 
the  company’s  East  Bridgewater  plant  and  to  determine 
the  sources  from  which  this  plant  obtained  milk  in  April 
1955.  It  was  found  from  examination  of  the  records  of 
H.  P.  Hood  and  Sons,  Inc.,  that  this  handler  received  milk 
at  its  East  Bridgewater  plant  in  April  1955  directly  from 
22  dairy  farmers  in  Massachusetts;  from  several  pool 
plants  (as  defined  in  Order  No.  4,  as  amended) ;  from  un¬ 
regulated  plants  operated  by  this  handler  at  Benson,  Burl¬ 
ington,  and  Florence,  Vermont;  from  Devine’s  Creamery, 
Inc.,  at  Lyme,  Ne-w  Hampshire;  and  from  the  Dairymen’s 
League  Co-operative  Association,  Inc.,  at  Great  Barring¬ 
ton,  Massachusetts.  He  obtained  from  Devine’s  Creamery, 
Inc.,  information  that  the  milk  which  it  supplied  to  the  East 
Bridgewater  plant  in  April  was  shipped  both  from  its  plant 
at  Lyme,  New  Hampshire,  and  its  plant  at  West  Fairlee, 
Vermont.  He  obtained  information  from  the  Dairymen’s 
League  Co-operative  Association,  Inc.,  that  the  milk  sup¬ 
plied  to  the  East  Bridgewater  plant  was  from  Great  Bar¬ 
rington  and  that  this  plant,  in  turn,  obtained  milk  from 
other  Dairymen’s  League  plants  at  Granville,  New  York, 
Prattsville,  New  York,  and  Vergennes,  Vermont,  and  from 
the  Bay  State  Ice  Cream  Company.  The  latter  company 
supplied  information  that  the  milk  shipped  to  Great  Bar¬ 
rington  was  from  its  plants  at  Chelsea,  Vermont,  and  Tun¬ 
bridge,  Vermont. 

7.  That  he  obtained  from  H.  P.  Hood  and  Sons,  Inc., 
Devine’s  Creamery,  Inc.,  and  Bay  State  Ice  Cream  Com¬ 
pany  lists  of  the  names  and  addresses  of  the  dairy  farmers 
from  whom  these  companies  received  milk  in  April  1955 
at  the  above-mentioned  plants.  Each  list  indicated  the 
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names  of  the  farmers  from  whom  the  handler  had  deducted 
dues  and  paid  such  dues  to  an  association  of  producers 
(as  defined  in  Order  No.  4,  as  amended).  A  copy  of  the 
Secretary’s  decision  of  September  13,  a  letter  of  explana¬ 
tion  about  the  referendum,  and  a  ballot  were  mailfed  on 
September  16  to  each  farmer  on  the  lists  supplied  by;  these 
dealers,  who  were  not  indicated  on  such  lists  as  jbeing 
members  of  an  association  of  producers  which  had  already 
indicated  its  intention  of  exercising  the  privilege  of  voting 
on  behalf  of  all  its  members  who  were  qualified  to  partici¬ 
pate  in  the  referendum.  All  of  the  dairy  farmers  i  from 
whom  milk  was  received  in  April  1955  at  the  abov^-men- 
tioned  plants  of  the  Dairymen’s  League  -were  members  of 
that  association  which  had  already  notified  him  tlfiat  it 
would  vote  in  the  referendum  on  behalf  of  all  its  members 
who  were  eligible  to  participate. 

8.  That  the  total  number  of  persons  who  would  haye  be¬ 
come  producers  (as  defined  in  Order  No.  4,  as  amended) 
in  April  1955  if  Order  No.  4  had  been  amended  then  as 
proposed  to  be  amended  in  the  Secretary’s  decision  oi  Sep¬ 
tember  13,  1955,  as  determined  by  the  method  described 
above  was  677.  Of  these  persons  417  were  members  of  an 
association  of  producers  which  had  stated  its  intention  of 
exercising  the  privilege  of  voting  in  a  referendum  f|>r  all 


members  who  were  eligible  to  participate. 


Ballots 


■were 


mailed  individually  to  the  remaining  260  persons  in  this 


group.  The  table  below  summarizes  the  numbers  of  pro¬ 
ducers  in  the  various  groups  as  described  above. 
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Farmers  from  Whom  Members  of 

Milk  Was  Received  Associations 

in  April  1955  of  Producers 

Nonmembers 

Total 

At  pool  plants 

9,089 

3,208 

12,297 

At  plants  listed  by  Mas¬ 
sachusetts  Milk  Con¬ 
trol  Commission 

25 

68 

93 

At  Hood  unregulated 
plants 

92 

65 

157 

At  Devine  plants 

At  Dairymen’s  League 
plants 

(excluding  Vergennes) 

89 

61 

150 

175 

175 

At  Bay  State  plants 

36 

66 

102 

9,506 

3,468 

12,974 

/s/  Richard  D.  Aplin, 

230  Congress  Street,  Room  403, 
Boston  10,  Massachusetts. 

Subscribed  and  sworn  to  before  me 
this  21st  day  of  September  1955. 

[Seal] 

/s/  Edward  Carton  Patch, 
Notary  Public. 

My  commission  expires :  April  30,  1959 


Amended  Complaint 

[Filed  Sept.  27, 1955] 

Amended  Complaint 

The  complaint  on  file  herein  and  to  which  no  responsive 
pleading  has  been  made  and  filed  is  hereby  amended^  pur¬ 
suant  to  Rule  15  of  the  Rules  of  Civil  Procedure,  by  adding 
thereto  a  new  paragraph  7  reading  as  follows : 

7.  If  it  be  found  that  the  Agricultural  Marketing  Agree¬ 
ment  Act  of  1937,  as  amended,  and  particularly  Section 
608(c)  thereof  (7  U.  S.  C.  608c),  vests  the  authority  herein 
in  the  defendant  and  that  the  defendant’s  proposed  j exer¬ 
cise  of  such  authority  is  legal,  that  it  be  ordered,  adjudged 
and  decreed  (a)  that  such  statutory  provisions,  asj  con¬ 
strued  and  applied  to  the  plaintiffs,  are  repugnant  and 
contrary  to  the  Constitution  of  the  United  States  in  the 
following  respects : 

(I)  The  act  makes  no  express  provision  for  jujiicial 
review  of  the  defendant’s  action  and  actions  anjd  de¬ 
prives  plaintiffs  of  due  process  of  law  as  provided  by 
the  Fifth  Amendment  to  the  Constitution  of  the  United 
States  in  that  the  plaintiffs  are  and  will  be  unable  to 
have  the  validity  of  the  defendant’s  action  and  actions 
adjudged  before  any  agency  or  court  prior  to  plain¬ 
tiffs  having  suffered  heavy  monetary  losses  which 
are  and  would  be  irrecoverable; 

(II)  The  defendant’s  action  and  actions  are  uncon¬ 
stitutional  in  that  Congress  has  no  authority  to!  vest 
uncontrolled  discretion  in  the  defendant  to  displace 
existing  State  regulations  covering  the  same  subject 
matter,  particularly  in  the  absence  of  any  showing 
that  such  displacement  of  State  regulation  is  Neces¬ 
sary  or  proper  to  the  effective  operation  of  Federal 
regulation ; 

(III)  The  act  delegates  legislative  power  to  the  de¬ 
fendant  without  the  imposition  of  any  sufficient  stand- 
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ard  or  guide  for  the  exercise  of  said  power,  and  is 
therefore  in  conflict  with  Article  I,  Sec.  1,  of  the  Con¬ 
stitution  of  the  United  States ; 

and  (b)  that  pending  the  final  hearing  and  determination 
of  this  complaint  a  preliminary  injunction  be  issued  re¬ 
straining  and  enjoining  the  defendant  from  amending  the 
Boston  Federal  Milk  Marketing  Order  of  September  16, 
1955,  in  the  manner  and  substance  proposed  by  the  defend¬ 
ant,  as  alleged  in  this  complaint. 

/s/  Arthur  Schofield, 

Plaintiff. 

Robert  W.  Lishman, 

Attorney  for  Plaintiffs, 

412  Washington  Building, 

Washington  5,  D.  C., 

Edmund  Burke, 

Of  Counsel, 

60  State  Street, 

Boston,  Massachusetts. 

VERIFICATION 

September  27,  1955 

District  of  Columbia  )ss  : 

Then  personally  appeared  before  me  Arthur  Schofield 
and  made  oath  that  he  has  read  the  foregoing  bill  of  com¬ 
plaint  and  that  the  matters  of  fact  alleged  therein  are  true 
to  his  own  knowledge  except  for  matters  alleged  on  in¬ 
formation  and  belief  which  he  believes  to  be  true. 

/s/  Darthy  Stephens, 
Notary  Public. 
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[Filed  Sept.  27,  1955] 

Affidavit 

Distbict  of  Columbia) ss  : 

Richard  D.  Aplin,  being  first  duly  sworn,  deposes  and 
says  as  follows: 

i 

1.  That  he  is  the  agent  designated  by  the  Secretary  of 
Agriculture  in  an  order  issued  on  September  13,  1955,  to 
conduct  a  referendum  among  producers  (as  defined  in;  Or¬ 
der  No.  4,  as  amended  and  as  proposed  to  be  further 
amended)  who,  during  April  1955,  were  engaged  in  the 
production  of  milk  for  sale  in  the  marketing  area  specified 
in  Order  No.  4,  as  amended,  and  as  proposed  to  be  further 
amended,  to  determine  whether  such  producers  favor  j  the 
issuance  of  the  order  amending  Order  No.  4,  as  amended, 
which  was  contained  in  the  decision  of  the  Secretary  issued 
on  September  13, 1955. 


2.  That  he  conducted  the  aforesaid  referendum  in  the 
manner  described  in  the  affidavit  executed  by  your  deponent 
on  September  21, 1955,  which  is  attached  to  the  Points  ftnd 
Authorities  in  Opposition  to  Plaintiffs’  Motion  for  pre¬ 
liminary  Injunction  filed  in  this  action  on  September!  26, 
1955. 

3.  That  on  September  16,  1955,  your  deponent  mailed 
to  each  of  the  producers  or  cooperative  associations  of 
producers  who  were  determined  to  be  eligible  to  partici¬ 
pate  in  the  referendum  a  letter  notifying  such  producers 
or  cooperative  associations  that  in  order  for  their  ballots 
to  be  counted  they  would  have  to  be  either  received  by  ytaur 
deponent,  or,  if  mailed,  postmarked  not  later  than  pud- 
night  of  September  23,  1955. 

Following  receipt  of  regular  delivery  of  mail  at  y^>ur 
deponent’s  office  on  September  26,  1955,  a  preliminary 
tabulation  was  made  of  all  the  qualified  ballots  received 
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by  your  deponent.  The  result  of  this  tabulation  is  as 
follows : 

Preliminary  Referendum  Results 


Members 

Non-Members 

Total 

Yes  No 

Yes 

No 

Yes 

No 

Pool  Producers 

9040  0 

218 

61 

9258 

61 

Other  Producers 

417  0 

23 

46 

440 

46 

9457  0 

Breakdown  of  Other  Producers 
Producers  subject 
to  Mass.  Milk 

241 

107 

9698 

107 

Control 

26  0 

4 

38 

30 

38 

Unregulated  milk 

391  0 

19 

8 

410 

8 

417  0 

23 

46 

440 

46 

/s/  Richard  D.  Aplin, 

230  Congress  Street,  Room  403, 
Boston  10,  Massachusetts. 

Subscribed  and  sworn  to  before  me 
this  26th  day  of  September  1955. 

/s/  Bessie  H.  Scrivener, 
Notary  Public. 

[Seal] 

My  commission  expires :  February  28,  1958 


[Filed  Sept.  27,  1955] 

Affidavit 

Paul  F.  Hawley  of  Melrose,  Commonwealth  of  Massachu¬ 
setts,  the  Government  Relations  Manager  for  H.  P.  Hood 
&  Sons,  Inc.,  on  oath  deposes  and  says : 

1.  That  the  records  of  H.  P.  Hood  &  Sons,  Inc.  show  that 
in  the  month  of  April,  1955  the  company  purchased  from 
the  Great  Barrington  Plant  of  the  Dairymen’s  League  a 
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total  of  three  thousand  six  hundred  eighty-five  (3,685)  cans 
of  milk;  that  of  this  total  two  thousand  ten  (2,010)  cans 
were  delivered  to  H.  P.  Hood  &  Sons,  Inc.  Plant  at  East 
Bridgewater,  Massachusetts,  representing  approximately 
five  hundred  (500)  cans  per  week;  that  the  milk  sold  from 
the  company’s  plant  in  East  Bridgewater  totals  approxi¬ 
mately  nine  thousand  (9,000)  cans  per  week;  that  of  the 
nine  thousand  (9,000)  cans  per  week  approximately!  one 
thousand  five  hundred  (1,500)  cans  are  delivered  to!  the 
H.  P.  Hood  &  Sons,  Inc.  Natick  Loading  and  Delivery  Sta¬ 
tion  at  Natick,  Massachusetts  and  that  approximately  seven 
hundred  fifty  (750)  cans  from  this  Loading  Station  are  de¬ 
livered  to  the  towns  of  Framingham,  Natick,  Waylandland 
Weston. 


2.  That  in  the  month  of  April,  1955  approximately  00.5% 
of  the  milk  sold  by  H.  P.  Hood  &  Sons,  Inc.  in  the  four 
towns  of  Framingham,  Natick,  Wayland  and  Weston  repre¬ 
sented  milk  purchased  from  the  Great  Barrington  rfant 
of  the  Dairymen’s  League. 

/s/  Paul  F.  Hawley. 

j 

Commonwealth  of  Massachusetts 

September  26, 1955 

Suffolk  )ss: 

Subscribed  and  sworn  to  before  me, 


. . >  i 

Notary  Public. 

I 

i 

i 

i 

i 

i 

i 
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Affidavit  of  H.  L.  Sparrow  Filed  Sept .  27, 1955 
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Affidavit 

Herman  L.  Sparrow,  of  Colburn  Road,  Northborough,  in 
the  Commonwealth  of  Massachusetts,  on  oath  deposes  and 
says: 

1.  That  I  am  a  member  of  the  Central  Massachusetts 
Dairy  Association  and  am  a  dairy  farmer  and  operate  with 
my  mother  a  farm  located  in  Southborough,  Massachusetts ; 
that  we  have  seventy  (70)  head  of  milk  cows  and  produced 
approximately  two  thousand  (2,000)  pounds  of  milk  daily 
in  1954;  that  our  present  production  is  about  the  same 
amount;  that  we  supply  milk  to  a  dealer  furnishing  milk 
to  the  towns  of  Framingham,  Natick,  Wavland  and  Weston ; 
that  on  an  annual  average  all  but  approximately  three  per 
cent  (3%)  of  our  production  is  paid  for  at  Class  I  rates, 
and  that  the  price  we  receive  now  is  currently  under  the 
control  of  the  Massachusetts  Milk  Control  Commission. 

2.  That  if  the  proposed  amendment  to  the  Boston  Milk 
Marketing  Order  is  adopted,  pricing  under  the  Massachu¬ 
setts  State  Commission  will  be  displaced  by  pricing  under 
the  Federal  Milk  Marketing  Order  for  the  Boston  Area; 
that  under  the  Federal  Milk  Marketing  Order  the  price 
which  we  will  receive  for  our  milk  will  be  a  blended  price 
determined  by  the  production  in  the  many  states  supplying 
the  area  and  by  the  utilization  of  the  milk  in  the  area ;  that 
we  will  not  be  paid  in  accordance  with  the  utilization  of 
our  production,  and  that  the  following  chart  shows  the  price 
that  we  "would  have  received  for  a  hundred  weight  of  milk 
under  the  Federal  Order  as  compared  with  the  price  which 
we  received  for  milk  under  State  Control : 
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1955 

Federal  Milk 

Marketing  Order 

Price 

Our  Blend 
Price 

May 

$4.51 

$5.13 

June 

$4.57 

$5.16 

July 

$5.21 

$5.45 

Aug. 

$5.62 

$5.66 

Sept. 

$5.68  (est.) 

$6.49  (est 

Oct. 

$6.23  (est.) 

$6.90  (est 

and  that  the  estimated  prices  given  above  are  based!  upon 
information  furnished  us  by  the  Massachusetts  Milk!  Con- 
trol  Commission. 

I 

3.  That  in  accordance  with  the  prices  paid  under  State 
and  Federal  Control  in  the  months  of  May,  June,  July, 
August  and  September  we  would  have  lost  $1,403.00  if  the 
price  for  our  milk  had  been  under  Federal  Control  for 
those  months,  and  that  if  the  motion  for  a  preliminary  in¬ 
junction  is  not  granted,  we  will  lose  $415.40  in  onljp  the 
month  of  October,  1955. 

4.  That  in  addition  to  the  great  loss  which  we  shall  suf¬ 
fer  under  the  Federal  Order  because  of  the  decreased 
amount  which  will  be  paid  for  our  milk,  we  will  be  forced 
to  change  our  method  of  production  and  will  suffer  further 
losses  and  hardship ;  that  we  are  now  by  modern  and  scien¬ 
tific  methods  attempting  to  produce  an  even  supply  of 
milk  throughout  the  year;  that  these  methods  include  the 
buying  of  cows  in  months  of  otherwise  low  production,  the 
breeding  of  cows  so  as  to  freshen  and  produce  large  Quan¬ 
tities  of  milk  in  months  when  the  supply  is  usually  short, 
and  the  sale  of  cows  in  months  when  the  supply  of  milk  is 
plentiful;  that  these  methods  of  operation  would  nbt  be 
possible  under  the  Federal  Milk  Control  Order  because 
farmers  producing  under  that  Order  do  not  control  [their 
production  and  flood  the  Boston  Area  with  milk  in  the 
spring  and  summer  months;  that  this  flooding  undet  the 
Federal  Order  in  these  months  depresses  the  price  to  |  such 
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an  extent  that  we  would  be  compelled  to  increase  rather 
than  decrease  our  production  in  these  flush  months. 

5.  That  as  a  result  of  the  uneconomic  methods  of  pro¬ 
duction  of  the  farmers  now  supplying  the  Boston  Market 
we  would  be  forced  to  adopt  similar  methods  by  changing 
our  present  breeding  program,  by  buying  additional  cows, 
and  by  calving  our  cows  in  the  spring,  all  of  which  would 
cause  great  damage  to  our  herd  and  financial  loss  to  us. 

6.  That  we  know  of  approximately  eighty-five  (85)  dairy 
farmers  in  our  area  who  are  similarly  situated  and  will 
suffer  immediate  financial  losses  and  severe  and  irreparable 
disruption  to  their  method  of  production  unless  the  motion 
for  a  preliminary  injunction  is  granted. 

/s/  Herman  L.  Sparrow. 

Commonwealth  of  Massachusetts,  ) 

Middlesex,  ) 

Subscribed  and  sworn  to  before  me 
this  twenty-sixth  day  of  September,  1955 

/s/  Howard  S.  Russell, 
Notary  Public. 

My  commission  expires  August  20,  1959 


[Filed  Sept.  27,  1955] 

Affidavit 

Arthur  Schofield,  of  Wayland,  in  the  Commonwealth  of 
Massachusetts,  on  oath  deposes  and  says : 

1.  That  I  am  a  member  of  the  Central  Massachusetts 
Dairy  Association  and  am  a  dairy  farmer  and  operate  with 
my  mother,  Lura  Schofield,  a  farm  located  in  Wayland, 
Massachusetts;  that  we  have  seventy  (70)  head  of  milk 
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I 

cows  and  produced  approximately  one  thousand  four  j  hun¬ 
dred  (1,400)  pounds  of  milk  daily  in  1954;  that  our  present 
production  is  about  the  same  amount;  that  we  supply  milk 
to  a  dealer  furnishing  milk  to  the  towns  of  Framingham, 
Natick,  Wavland  and  Weston;  that  on  an  annual  average 
all  but  approximately  three  per  cent  (3%)  of  our  produc¬ 
tion  is  paid  for  at  Class  X  rates,  and  that  the  price  v^e  re¬ 
ceive  now  is  currently  under  the  control  of  the  Massachu¬ 
setts  Milk  Control  Commission. 

2.  That  if  the  proposed  amendment  to  the  Boston  Milk 
Marketing  Order  is  adopted,  pricing  under  the  Massachu¬ 
setts  State  Commission  will  be  displaced  by  pricing  lender 
the  Federal  Milk  Marketing  Order  for  the  Boston  Area; 
that  under  the  Federal  Milk  Marketing  Order  the  price 
which  we  will  receive  for  our  milk  will  be  a  blended  price 
determined  by  the  production  in  the  many  states  supply¬ 
ing  the  area  and  by  the  utilization  of  the  milk  in  the  ^.rea ; 
that  we  will  not  be  paid  in  accordance  with  the  utilization 
of  our  production,  and  that  the  following  chart  shows  the 
price  that  we  would  have  received  for  a  hundred  weight  of 
milk  under  the  Federal  Order  as  compared  with  the  price 
which  we  received  for  milk  under  State  Control : 


Federal  Milk 

Marketing  Order 

! 

Our  Blend 

3955 

Price 

Price 

May 

$4.51 

$4.96 

June 

$4.57 

$5.22 

July 

$5.21 

$5.54 

Aug. 

$5.62 

$5.76 

Sept. 

$5.68  (est.) 

$6.49  (est.) 

Oct. 

$6.23  (est.) 

$6.90  (est.)! 

and  that  the  estimated  prices  given  above  are  based  Upon 
information  furnished  us  bv  the  Massachusetts  Milk  Con- 
trol  Commission. 

3.  That  in  accordance  with  the  prices  paid  under  State 
and  Federal  Control  in  the  months  of  May,  June,  .July, 
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August  and  September  we  would  have  lost  $1,028.16  if  the 
price  for  our  milk  had  been  under  Federal  Control  for 
those  months,  and  that  if  the  motion  for  a  preliminary  in¬ 
junction  is  not  granted,  we  will  lose  $290.58  in  only  the 
month  of  October,  1955. 

4.  That  in  addition  to  the  great  loss  which  we  shall  suf¬ 
fer  under  the  Federal  Order  because  of  the  decreased 
amount  which  will  be  paid  for  our  milk,  we  will  be  forced 
to  change  our  method  of  production  and  will  suffer  further 
losses  and  hardship ;  that  we  are  now  by  modern  and  scien¬ 
tific  methods  attempting  to  produce  an  even  supply  of  milk 
throughout  the  year ;  that  these  methods  include  the  buying 
of  cows  in  months  of  otherwise  low  production,  the  breeding 
of  cows  so  as  to  freshen  and  produce  large  quantities  of 
milk  in  months  when  the  supply  is  usually  short,  and  the 
sale  of  cows  in  months  when  the  supply  of  milk  is  plentiful ; 
that  these  methods  of  operation  would  not  be  possible  un¬ 
der  the  Federal  Milk  Control  Order  because  farmers  pro¬ 
ducing  under  that  Order  do  not  control  their  production 
and  flood  the  Boston  Area  with  milk  in  the  spring  and  sum¬ 
mer  months ;  that  this  flooding  under  the  Federal  Order  in 
these  months  depresses  the  price  to  such  an  extent  that  we 
would  be  compelled  to  increase  rather  than  decrease  our 
production  in  these  flush  months. 

5.  That  as  a  result  of  the  uneconomic  methods  of  produc¬ 
tion  of  the  farmers  now  supplying  the  Boston  Market  we 
would  be  forced  to  adopt  similar  methods  by  changing  our 
present  breeding  program,  by  buying  additional  cows,  and 
by  calving  our  cows  in  the  spring,  all  of  which  would  cause 
great  damage  to  our  herd  and  financial  loss  to  us. 

6.  That  we  know  of  approximately  eightv-five  (85)  dairy 
farmers  in  our  area  who  are  similarly  situated  and  will 
suffer  immediate  financial  losses  and  severe  and  irreparable 
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(sic)  disruption  to  their  method  of  production  unless  the 
motion  for  a  preliminary  injunction  is  granted. 

/s/  Arthur  Schofield. 

Commonwealth  of  Massachusetts,  ) 

Middlesex,  ) 

Subscribed  and  sworn  to  before  me 
this  twenty-sixth  day  of  September,  1955 

/s/  Howard  S.  Russell, 
Notary  Public. 

My  commission  expires  August  2p,  1959 


[Filed  Sept.  27,  1955] 

Affidavit 

William  Jackson,  of  Framingham  in  the  Commonwealth 
of  Massachusetts,  on  oath  deposes  and  says : 

1.  That  I  am  a  member  of  the  Central  Massachusetts 
Dairy  Association  and  the  Vice  President  and  Gjeneral 
Manager  of  Wavenev  Farms,  Inc.  located  in  Framingham, 
Massachusetts  and  the  company  is  both  a  producer  and 
dealer  of  milk,  that  the  company  has  seventy- thre<^  (73) 
head  of  milk  cows  which  produced  approximately!  2,300 
pounds  of  milk  daily  in  1954,  that  in  addition  the  company 
purchases  the  production  of  six  (6)  other  dairy  farms  in 
its  area  and  that  the  company  sells  and  delivers  at  |  retail 
its  own  production  and  that  of  the  six  producers  from  whom 
it  purchases. 

2.  That  the  company’s  prices  are  presently  controlled  by 
the  Massachusetts  Milk  Control  Commission,  but  thatlif  the 
amendment  to  the  Boston  Federal  Milk  Marketing  Or^ler  is 
adopted,  pricing  under  the  State  Board  will  be  replaced  by 
pricing  under  the  Federal  Order,  that  presently  und^r  the 
State  Control  Commission  the  company  is  able  to  phy  its 
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producers  for  their  milk  in  accordance  with  the  utilization 
it  can  find  for  the  milk,  that  it  has  been  and  has  every  rea¬ 
son  to  believe  it  will  in  the  future  be  able  to  find  Class  I 
utilization  and  pay  Class  I  prices  for  the  milk  it  dis¬ 
tributes,  but  that  under  the  Federal  Milk  Control  Order 
it  will  be  compelled  so  long  as  it  purchases  milk  from  other 
producers  to  pay  for  such  milk  only  the  blend  price  for  the 
Boston  Area,  which  price  is  determined  by  the  production 
in  the  many  states  which  supply  the  area  and  the  utiliza¬ 
tion  within  the  area,  that  it  will  be  compelled  to  remit  the 
difference  between  the  Class  T  price,  otherwise  payable  be¬ 
cause  of  its  utilization,  and  the  blend  price  determined  by 
the  Boston  Federal  Milk  Market  Administrator,  into  a  pool 
where  it  will  be  distributed  to  other  dealers,  who  because 
of  their  poor  utilization  cannot  otherwise  pay  the  blend 
price  and  further,  that  it  will  have  to  make  such  remittances 
even  with  respect  to  milk  it  produces  itself. 

3.  That  the  schedule  set  forth  below  shows  the  price 
paid  or  to  be  paid  for  milk  supplied  for  the  Boston  area 
under  the  Federal  Market  Order  for  the  months  of  May, 
June,  July,  August,  September  and  October  and  the  price 
paid  or  to  be  paid  for  milk  produced  under  the  control  of 
the  Commonwealth  of  Massachusetts  Milk  Control  Com¬ 
mission  in  the  same  area : 

Federal  Milk  Massachusetts  Company’s  Loss 

Marketing  Order  State  Milk  Under  Federal 


1955 

Price 

Control  Price 

Control 

May 

$4.51 

$5.17 

$.66 

June 

4.57 

5.39 

.82 

July 

5.21 

5.71 

.50 

August 

5.48  (est.) 

5.83 

.35 

Sept. 

5.62  (est.) 

6.49 

.87 

October 

6.26  (est.) 

6.93 

.67 

4.  That  in  accordance  with  the  above  schedule  the  com¬ 
pany  would  have  had  to  pay  to  the  Federal  Milk  Market 
Administrator,  if  the  proposed  amendment  had  been 
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adopted  for  those  months,  on  the  milk  it  produced  it$elf  in 
the  months  of  May,  June,  July,  August,  September^  1955 
the  sum  of  $2,242.34  and  if  the  proposed  amendment  is 
adopted,  it  will  have  to  pay  on  its  own  production  f|>r  the 
month  of  October,  $477.71  to  the  Boston  Milk  Market  Ad¬ 
ministrator. 

5.  That  under  the  regulations  of  the  Secretary  of  i  Agri¬ 
culture,  in  the  event  that  the  proposed  amendment  to  the 
Boston  Federal  Milk  Market  Order  is  adopted,  the  coinpany 
will  not  be  required  to  remit  to  the  Market  Administrator 
any  monies  from  the  sale  of  its  own  production  if  ii  does 
not  distribute,  wholesale  or  retail,  the  milk  of  othef  pro¬ 
ducers  and  that  therefore,  in  order  to  avoid  the  great 
losses  which  it,  under  its  present  method  of  operatio^i,  will 
suffer  under  the  Federal  Milk  Market  Order,  if  adopted,  it 
intends  to  drop  the  six  producers  who  are  currently  supply¬ 
ing  it  and  to  purchase  its  milk  from  handlers  and  j  other 
dealers. 

Waveney  Farms,  Is(c., 

/s/  William  Jacks6n, 
Vice  President  and 
General  Manager. 

Commonwealth  of  Massachusetts,  ) 

Middlesex,  ) 

Subscribed  and  sworn  to  before  me 
this  twenty-sixth  day  of  September,  1955 

/s/  Howard  S.  Russel!, 
Notary  Public. 

My  commission  expires  August  201,  1959 
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[Filed  Sept.  27,  1955] 

Affidavit 

Charles  Donaldson,  of  Southboro  in  the  Commonwealth 
of  Massachusetts,  on  oath  deposes  and  says: 

1.  That  I  am  a  member  of  the  Central  Massachusetts 
Dairy  Association  and  am  a  dairy  farmer  with  a  farm  lo¬ 
cated  in  Southboro,  Massachusetts  and  I  am  one  of  the  six 
(6)  producers  selling  milk  to  Waveney  Farms,  Inc.  and 
have  been  doing  so  for  a  number  of  years,  that  I  have 
sixty-five  (65)  head  of  milk  cows  which  produced  approxi¬ 
mately  1,105  pounds  of  milk  daily  in  1954,  that  all  my  pro¬ 
duction  is  utilized  for  Class  I  purposes  and  paid  for  at 
Class  I  prices  and  that  the  price  I  receive  now  is  currently 
under  the  Massachusetts  Milk  Control  Commission. 

2.  That  if  the  proposed  amendment  to  the  Boston  Milk 
Marketing  Order  is  adopted,  price  control  under  the  Mas¬ 
sachusetts  State  Commission  will  be  displaced  and  price 
control  under  a  Federal  Milk  Marketing  Order  in  the  Bos¬ 
ton  area  will  be  substituted,  that  under  the  Federal  Milk 
Marketing  Order  Waveney  Farms,  Inc.,  to  whom  I  sell  my 
production,  will  be  compelled  to  pay  a  differential  on  the 
milk  which  it  produces  and  that  it  will  avoid  the  payment  of 
this  differential  if  it  ceases  to  purchase  milk  for  sale  from 
myself  and  other  producers. 

3.  That  Waveney  Farms,  Inc.  has  indicated  that  if  the 
amendment  to  the  Boston  Federal  Milk  Marketing  Order  is 
adopted,  I  will  be  dropped  as  its  producer  and  I  am  in¬ 
formed  and  believe  that  the  five  other  dairy  farmers  who 
produce  for  Waveney  Farms,  Inc.  will  also  be  dropped. 

4.  In  the  event  that  the  Federal  Milk  Marketing  Order 
amendment  is  adopted  and  I  am  dropped  by  Waveney 
Farms,  Inc.,  it  will  be  necessary7  for  me  to  seek  another 
market  for  my  milk  and  I  have  no  assurance  that  I  will  be 
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able  to  seek  such  a  market  or  that  such  a  market  will  be 
able  to  take  my  production  for  any  length  of  time. 


5.  I  am  informed  and  believe  that  the  experience  in  the 
past  where  producers  have  been  placed  under  a  Boston 
Federal  Milk  Marketing  Order  is  that  large  numbers  of 
them  are  forced  out  of  business  because  of  the  lower  prices 
which  they  receive  for  their  milk  in  the  Federal  control 
market  or  because  their  markets  are  lost  in  the  same  inan- 
ner  my  market,  Waveney  Farms,  Inc.  will  be  lost.  I  have 
no  assurance  that  I  will  not  suffer  the  same  fate  irt  the 
event  that  the  Boston  Federal  Milk  Marketing  Ojrder 
amendment  is  adopted. 

/s/  Charles  R.  Donaldson. 


Commonwealth  of  Massachusetts,  ) 
Middlesex,  ) 


ss.: 


Subscribed  and  sworn  to  before  me 
this  twenty-sixth  day  of  September,  1955 


j 

| 

i 


/s/  Howard  S.  Russell,  j 
Notary  Public. 

My  commission  expires  August  20,  j.959 


[Filed  Sept.  27,  1955] 

Affidavit 

Frederick  G.  Fisher,  Jr.,  of  Newton,  Commonwealth  of 
Massachusetts,  an  attorney  at  law  associated  with  the! law 
firm  of  Hale  and  Dorr,  60  State  Street,  Boston,  Massachu¬ 
setts,  on  oath  deposes  and  says : 

1.  That  on  September  21,  1955  I  called  Mr.  Ricliard 
Aplin,  Market  Administrator  for  the  Greater  Boston  Mar¬ 
keting  Area,  and  whom  I  am  informed  and  believe  has  been 
appointed  by  the  Secretary  of  Agriculture  as  the  Referen¬ 
dum  Agent  in  connection  with  the  proposed  Amendment  to 
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the  Boston  Milk  Market  issued  September  16,  1955;  that 
Mr.  Richard  Aplin  informed  me  that  in  determining  the 
producers  to  whom  he  should  send  ballots  in  the  towns  of 
Framingham,  Natick,  Wayland  and  Weston  he  mailed  bal¬ 
lots  to  the  producers  who  sold  their  milk  to  the  following 
plants : 

1.  Plants  operated  by  Devine’s  Creamery,  Inc.  at 
Lyms,  New  Hampshire  and  Fairies,  Vermont 

2.  Plants  operated  by  H.  P.  Hood  &  Sons,  Inc.  at 
Florence,  Vermont,  Benson,  Vermont,  and  East 
Bridgewater,  Massachusetts 

3.  Plants  operated  by  the  Dairymen’s  League  at  Great 
Barrington,  Massachusetts,  Grandville,  New’  York 
and  Prattsville,  Newr  York 

4.  Plants  operated  by  Bay  State  Ice  Cream  Company 
at  Chelsea,  Vermont  and  Tunbridge,  Vermont. 

and  that  in  addition  he  sent  ballots  to  producers  who  sold 
their  milk  to  other  dealers  operating  in  the  four  towns. 

2.  That  Mr.  Richard  Aplin  informed  me  that  he  mailed 
ballots  directly  to  only  those  producers  who  were  ‘‘non¬ 
members  of  co-operative  associations”  and  that  he  did  not 
mail  ballots  directly  to  producers  who  are  members  of  co¬ 
operative  associations  but  mailed  ballots  to  such  associa¬ 
tions  so  as  to  enable  those  associations  to  vote  for  their 
members;  and  that  I  am  informed  and  believe  that  there 
are  approximately  six  hundred  seventy-five  (675)  indi¬ 
vidual  producers  for  the  four  tovms  w’hose  votes  will  be 
counted  by  the  Referendum  Agent  and  that  of  this  num¬ 
ber  only  two  hundred  sixty  (260)  are  non-members  of  a 
co-operative  association;  that  the  designation  “non-mem¬ 
ber”  includes  producers  who  either  do  not  belong  to  any 
co-operative  association  or  who  belong  to  more  than  one 
co-operative  association;  and  that  there  are  only  ninety- 
three  (93)  producers  wrho  received  ballots  and  who  do  not 


I 
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sell  to  either  H.  P.  Hood  &  Sons,  Inc.,  Devine’s  Creamery, 
Bay  State  Ice  Cream  Company  or  Dairymen’s  League. 

3.  That  Mr.  Richard  Aplin,  Referendum  Agent,  infoiroed 
me  that  he  had  mailed  ballots  to  the  producers  or  t<j>  the 
co-operative  associations  representing  the  producers ;  who 
supply  milk  to  the  Dairymen’s  League  and  the  Bay  State 
Ice  Cream  Company  because  he  had  found  that  iU  the 
month  of  April,  1955,  H.  P.  Hood  &  Sons,  Inc.  had  pur¬ 
chased  certain  milk  from  the  Great  Barrington  Plapt  of 
the  Dairymen’s  League  and  that  this  plant  had  in  stum 
been  supplied  by  the  Chelsea  and  Tunbridge,  Vermont 
Plants  of  the  Bay  State  Ice  Cream  Company  and  byf  the 
Grandville  and  Prattsville,  New  York  Plants  of  the  Dairy¬ 
men’s  League;  that  I  am  informed  and  believe  that  there 
are  approximately  two  hundred  seventy-five  (275)  pro¬ 
ducers  for  these  plants  and  that  of  this  number  only  sixty- 
five  (65)  are  considered  “non-members”  of  co-operptive 
associations. 

4.  That  on  September  23,  1955,  I  called  Mr.  Robert 
Cherry,  who  is  in  the  office  of  Mr.  Richard  Aplin,  Referen¬ 
dum  Agent  and  Milk  Market  Administrator  for  the  Greater 
Boston  Area,  and  asked  him  what  standards  were  used  in 
determining  the  producers  eligible  to  vote  in  the  Referen¬ 
dum  on  the  Order  of  the  Secretary  published  September  16, 
1955,  and  that  Mr.  Cherry  informed  me  that  the  Referen¬ 
dum  Agent  had  determined  that  the  month  of  April,  1&55, 
was  a  representative  period;  that  all  the  producers  whp  in 
that  month  did  produce  milk  for  the  Boston  Area  as  it  then 
existed  (on  information  and  belief  totaling  more  than 
11,000)  and  all  the  producers  who  would  have  produced 
milk  for  the  area  if  the  Boston  Milk  Market  Order!  as 


amended  had  then  been  in  effect  (on  information  and  belief 
totaling  about  six  hundred  seventy-five  (675)  additional 
producers)  should  be  polled;  that  in  determining  the  pro¬ 


ducers  who  should  be  polled  the  Administrator  first  jde- 
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cided  whether  or  not  they  supplied  plants  owned  by 
dealers  ten  per  cent  (10%)  of  whose  volume  went  into 
the  Boston  Area  or  would  have  gone  into  it  if  the  amended 
Order  was  in  effect  in  April;  that  all  producers  who  sup¬ 
plied  plants  of  these  dealers  were  polled  even  though  as 
small  as  one  per  cent  (1%)  or  less  of  the  milk  from  the 
plants  which  they  supplied  actually  went  into  the  area; 
that  all  producers  polled  had  to  have  certificates  issued 
by  the  Commonwealth  of  Massachusetts;  that  the  Referen¬ 
dum  Agent  had  mailed  the  ballots  shortly  after  the  Secre¬ 
tary’s  Decision  was  published  and  did  so  in  such  a  hurry 
that  there  had  not  been  time  to  carefully  determine  which 
producers  were  eligible;  and  that  if  the  vote  was  close  the 
Referendum  Agent  would  make  a  later  study  to  determine 
which  producers  were  actually  entitled  to  vote. 

s/  Frederick  G.  Fisher,  Jr. 

Commonwealth  of  Massachusetts,  ) 

Suffolk,  )  SS* ' 

Subscribed  and  sworn  to  before  me  this  twenty-sixth  day 
of  September. 

Notary  Fublic. 
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[Filed  Sept.  29, 1955] 

Answer 

First  Defense 

The  complaint  fails  to  state  a  claim  upon  which  relief 
may  be  granted. 

Second  Defense 

I 

Defendant  avers  that  pursuant  to  the  statutory  duty  im¬ 
posed  upon  him  by  Title  7  U.  S.  C.  §  601,  et  seq.,  he  issued 
the  decision,  complained  of  by  the  plaintiffs,  in  whic}i  he 
proposed  to  amend  the  Order  Regulating  the  Handling  of 
Milk  in  the  Greater  Boston,  Mass.,  Milk  Marketing  Area. 
His  decision  was  based  on  findings  and  conclusions  made  by 
him  upon  the  basis  of  the  testimony  and  exhibits  introduced 
at  a  public  hearing  held  on  the  proposed  amendments,  j  De¬ 
fendants  specifically  avers  that  his  findings  and  conclusions 
are  supported  by  substantial  evidence  in  the  administra|tive 
record.  A  duly  certified  copy  of  that  record  is  being  filed 
simultaneously  herewith. 

Third  Defense 


Answering  specifically  the  numbered  paragraphs  of  the 
complaint,  defendant  avers : 

1.  Denied. 

2.  Answering  paragraph  2  of  the  complaint,  defencjant 
admits  so  much  thereof  as  alleges  that  the  plaintiffs  reside 
at  the  places  stated.  Defendant  alleges  that  he  is  without 
knowledge  or  information  sufficient  to  form  a  belief  a$  to 
the  truth  of  the  remaining  allegations  contained  in  said 
paragraph. 

3.  Answering  paragraph  3  of  the  complaint,  defendant 
denies  each  and  every  allegation  thereof.  Defendant  fur¬ 
ther  denies  that  this  is  a  proper  class  action  and  avers  that 
the  attributes  of  a  true  class  action  are  not  set  forth  in  the 
allegations  of  the  complaint. 
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4.  Admitted. 

5.  Defendant  admits  the  allegations  contained  in  para¬ 
graph  5  of  the  complaint  except  that  he  is  without  knowl¬ 
edge  or  information  sufficient  to  form  a  belief  as  to  the 
last  sentence  of  paragraph  5.  Further  answering,  defend¬ 
ant  avers  that  public  hearings  referred  to  in  the  complaint 
were  held  on  April  18-23,  25-29,  and  May  3-5, 1955,  and  that 
plaintiffs  are  not  the  sole  suppliers  of  the  seven  towns. 

6.  Admitted.  Defendant  further  avers  that  substantial 
evidence  in  addition  to  that  referred  to  in  paragraph  6  of 
the  complaint  was  introduced  by  others  at  the  hearing  on 
the  proposed  extension  of  the  marketing  area. 

7(a).  Answering  new  paragraph  7,  which  was  added  by 
the  1  i  Amended  Complaint,”  defendant  denies  each  and 
every  allegation  thereof. 

7(b).  Defendant  admits  the  first  two  sentences  of  para¬ 
graph  7  of  the  original  complaint,  except  that  exhibit  “A” 
to  the  complaint  is  not  a  complete  copy  of  the  recommended 
decision.  A  complete  copy  appears  in  the  administrative 
record  filed  herein  and  has  been  published  in  the  Federal 
Register,  20  F.  R.  5520,  August  3, 1955. 

Defendant  alleges  that  he  is  without  knowledge  or  infor¬ 
mation  sufficient  to  form  a  belief  as  to  the  truth  of  the  alle¬ 
gations  that  the  towns  of  Framingham,  Natick,  Wayland 
and  Weston  are  supplied  by  the  plaintiffs’  association, 
numbering  97,  and  alleges  that  in  any  event  the  members 
of  plaintiffs’  association  are  not  the  sole  suppliers. 

Defendant  denies  each  and  every  other  allegation  con¬ 
tained  in  paragraph  7  of  the  complaint  but  alleges  on  the 
contrary  that  the  recommended  and  final  decisions  were 
reasonable,  informed,  and  correct.  Copies  of  all  exceptions 
taken  to  the  recommended  decision,  including  those  of 
plaintiff  and  of  Governor  Herter,  are  before  this  Court  as 
part  of  the  administrative  record. 


101 

Answer  Filed  Sept.  29, 1955 


8.  Defendant  admits  that  on  September  13,  1955,  the 

Acting  Secretary  of  Agriculture  issued  a  decision  jwhieh 
was  published  in  the  Federal  Register  on  September  16, 
1955  (20  F.  R.  6932).  Said  decision  concluded,  4™ong 
other  things,  that  the  Greater  Boston  order  should  he 
amended  to  extend  the  Greater  Boston  marketing  area  to 
include  the  towns  of  Framingham,  Natick,  Wayland  and 
Weston,  but  otherwise  denied  all  proposals  for  extension  of 
the  marketing  areas  for  Boston,  Worcester  and  Spring- 
field.  Said  decision  contained  (20  F.  R.  6939)  an  order 
designating  a  referendum  agent  and  directing  that  a  Refer¬ 
endum  be  conducted  among  the  producers  as  defined  iin  the 
Greater  Boston  order,  as  amended,  and  as  proposed  to  be 
further  amended,  who,  during  the  month  of  April  1955 
(the  determined  representative  period),  were  engaged  in 
the  production  of  milk  for  sale  in  the  marketing  area 
specified  in  said  order,  as  amended,  and  as  proposed  to  be 
further  amended,  to  determine  whether  such  producers 
favored  the  issuance  of  the  proposed  amended  order  \yhich 
was  attached  to  the  decision ;  and  said  referendum  was!  con¬ 
ducted  in  which  the  New  England  Milk  Producers  Asso¬ 
ciation,  the  Maine  Dairymen’s  Association,  the  Northern 
Farmer’s  Cooperative,  and  other  cooperative  associations 
of  producers  were  permitted  to  vote  on  behalf  of  their  ihem- 
hers  as  required  by  §8c(12)  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7  U.  S.  C.  608c  (12)). 
Defendant  denies  each  and  every  other  allegation  contained 
in  paragraph  8  of  the  complaint.  j 

9.  Defendant,  upon  information  and  belief,  denies!  the 
first  and  last  sentences  of  paragraph  9  of  the  complaint 
and  is  without  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  allegations  of  the  second  sentence  thereof. 

10.  Defendant  admits  that  (a)  there  are  more  than  1^,000 
producers  engaged  in  the  production  of  milk  for  sale  ifi  the 
Greater  Boston  marketing  area;  (b)  approximately  9,500 
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of  such  producers  are  members  of  17  cooperative  associa¬ 
tions  ;  and  (c)  the  boards  of  directors  of  cooperative  asso¬ 
ciations  representing  9,457  producers  voted  on  behalf  of 
their  members  as  provided  in  the  aforesaid  act  (7  U.  S.  C. 
608c (12)).  The  defendant  denies  each  and  every  other 
allegation  contained  in  paragraph  10  of  the  complaint. 

11.  Defendant  denies,  on  information  and  belief,  each 
and  every  allegation  contained  in  paragraph  11  of  the 
complaint. 

Fourth  Defense 

This  Court  is  without  jurisdiction  of  this  action  in  that 
the  complaint  fails  to  allege  facts  presenting  a  case  or  con¬ 
troversy  within  the  meaning  of  Article  III,  Sections  1  and  2 
of  the  Constitution  of  the  United  States. 

Fifth  Defense 

The  complaint  fails  to  state  a  claim  upon  which  relief 
can  be  granted  in  that  it  contains  no  allegation  of  facts  to 
show  an  actual  controversy  within  the  meaning  of  the 
Declaratory  Judgment  Act  (28  U.  S.  C.  2201). 

Sixth  Defense 

The  Court  is  without  jurisdiction  of  this  action  in  that 
the  complaint  fails  to  allege  facts  showing  that  the  plain¬ 
tiffs,  or  any  of  them,  are  persons  “adversely  affected  or 
aggrieved”  by  any  of  the  acts  of  the  defendant  in  the 
premises  within  the  meaning  of  any  relevant  statute,  in¬ 
cluding  the  Agricultural  Marketing  Agreement  Act  of  1937, 
as  amended. 

Seventh  Defense 

The  complaint  fails  to  state  a  claim  against  defendant 
in  that  plaintiffs  have  failed  to  show  any  legal  right  or 
legal  interest  entitling  them  to  maintain  the  suit.  Plain¬ 
tiffs  have  no  justiciable  interest  in  the  proposed  amended 
Greater  Boston  milk  order  and  lack  standing  in  this  action. 
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i 


The  complaint  fails  to  state  a  claim  against  the  defendant 
in  that  there  is  no  allegation  of  facts  to  show  that  plain¬ 
tiffs,  or  any  of  them,  have  suffered  a  legal  wrong  because 
of  any  action  of  the  defendant. 

Ninth  Defense 

The  complaint  fails  to  state  a  claim  upon  which  relief 
may  be  granted  in  that  there  is  no  allegation  of  fapts  to 
show  that  the  plaintiffs,  or  any  of  them,  are  threatened 
with,  or  are  in  danger  of  suffering,  any  immediate  pr  ir¬ 
reparable  damage  or  injury  cognizable  in  equity. 

Tenth  Defense  i 

This  Court  is  without  jurisdiction  of  the  subject  iriatter 
of  the  action  in  that  the  action  is  premature,  as  therfe  has 
been  no  final  order  issued  by  the  defendant  which  affects 
the  plaintiffs. 

Wherefore,  having  fully  answered,  defendant  prays  that 
the  preliminary  and  permanent  injunction  and  other  Relief 
sought  by  plaintiffs  be  denied,  that  the  complaint  herein  be 
dismissed,  and  that  defendant  recover  his  costs  and!  dis- 
bursements  herein. 


/&/  Leo  A.  Rover, 

United  States  Attorney, 

\ 

/s/  Oliver  Gasch, 

Assistant  United  States  Attorney, 


/s/  Frank  H.  Strickler, 

Assistant  United  States  Attorney, 
Attorneys  for  Defendant. 

Of  Counsel: 

/s/  Clarence  H.  Girard, 

Attorney ,  Dept,  of  Agriculture. 
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Washington,  D.  C. 

Tuesday,  September  27,  1955 

The  above-entitled  matter  came  on  for  hearing  on  a  mo¬ 
tion  for  preliminary  injunction,  before  Judge  David  A. 
Pine,  at  10:20  a.  m. 

Appearances  : 

On  behalf  of  the  plaintiffs :  Robert  W.  Lishman,  Esq., 
and  Edmund  Burke,  Esq. 

On  behalf  of  the  defendant:  Frank  H.  Strickler,  As¬ 
sistant  United  States  Attorney,  Clarence  H.  Girard, 
Chief,  Marketing  Division,  Office  of  the  General 
Counsel,  U.  S.  Department  of  Agriculture. 

*#*#**#*•• 

3  Proceedings 

The  Deputy  Clerk:  Number  2,  Schofield  v.  Benson. 

Mr.  Strickler:  May  it  please  the  court,  I  would  like  to 
move  the  admission  of  Mr.  Clarence  H.  Girard,  a  member 
of  the  highest  court  of  New  York  and  the  United  States 
District  Court  for  the  Northern  District  of  New  York,  for 
the  purposes  of  arguing  this  case.  He  is  in  the  General 
Counsel's  office  of  the  Department  of  Agriculture,  Your 
Honor. 

The  Court:  The  motion  is  granted. 

Mr.  Lishman:  Your  Honor,  I  am  a  member  of  the  bar 
of  this  court.  My  name  is  Lishman.  Mr.  Edmund  Burke, 
a  lawyer  admitted  to  the  highest  court  in  the  State  of 
Massachusetts,  was  admitted  by  Judge  Letts  to  this  court 
for  the  purposes  of  handling  this  particular  matter.  I 
assume  that  it  is  not  necessary  to  move  his  admission 
again. 

The  Court :  It  is  not  necessary,  but  if  you  wish  reassur¬ 
ance,  your  motion  is  granted. 
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Mr.  Lishman:  Thank  you,  Your  Honor. 

The  Court:  I  notice  there  was  filed  yesterday  a  request 
for  a  three-judge  court.  If  that  should  be  well  !  taken, 
shouldn’t  this  motion  be  heard  by  the  three-judge  ^jourt? 
Mr.  Girard :  I  believe  we  can  demonstrate,  Your  ponor, 
that  the  motion  is  not  well  taken. 

4  The  Court :  I  am  not  sure.  Perhaps  I  could  hear 
a  motion  for  preliminary  injunction,  even  it  it  is 

well  taken,  but  I  would  like  to  be  enlightened  op  that 
point,  in  case  it  is  necessary. 

Mr.  Girard:  You  cannot  grant,  but  I  believe  ypu  can 
deny,  Your  Honor.  Tt  is  a  matter  which  must  be  ’deter¬ 
mined  on  the  basis  of  whether  they  can  show  this!  court 
that  there  is  in  fact  a  substantial  constitutional  issu^. 

The  Court :  Assuming  that  there  is,  I  think  there  is  some 
authority  which  permits  a  single  judge  to  give  temporary 
relief, - 

Mr.  Girard:  That  is  correct,  Your  Honor. 

The  Court:  — before  the  three-judge  court  is  organized. 
Mr.  Girard:  That  is  correct,  Your  Honor. 

The  Court:  Am  I  right  about  that? 

Mr.  Girard:  That  is  right,  Your  Honor. 

The  Court:  So  in  either  event,  I  would  be  justiijed  in 
hearing  the  motion  for  a  preliminary  injunction. 

Mr.  Girard:  That  is  correct,  or  a  restraining  order,  in 
the  event  you  decide  a  three-judge  court  should  be  con¬ 
vened. 

The  Court:  I  see.  Very  well. 

Mr.  Burke:  I  am  prepared,  Your  Honor,  to  argu4  both 
points :  the  constitutionality  and  the  need  of  a  piree- 

5  judge  court,  on  the  one  hand;  and  the  ordinary 
argument  for  restraining  order  on  the  mere  ljnisin- 

terpretation  of  the  statute  by  the  Secretary  of  Agriculture. 
I  was  going  to  ask  Your  Honor  if  you  had  any  preference 
as  to  the  order  in  which  those  matters  were  argued,  j 
The  Court:  You  also  contend  that  if  I  find  that  jthere 
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is  a  need  for  a  three-judge  court,  I  can  act  on  the  motion 
for  preliminary  injunction? 

Mr.  Burke:  Yes,  Your  Honor.  I  believe  that  would  be 
so. 

The  Court:  I  think  probably  it  would  be  more  logical 
to  argue  the  motion  for  a  preliminary  injunction;  and 
then  the  motion  for  a  three-judge  court,  which  was  filed 
only  yesterday,  can  go  over  until  the  defendant  has  an  op¬ 
portunity  to  study  it  and  prepare  a  brief,  if  he  wants  that 
opportunity. 

Do  you  want  it? 

Mr.  Girard:  I  believe  it  won’t  be  necessary. 

The  Court :  Very  well,  I  will  hear  both,  then. 

Is  that  agreeable  to  both  sides? 

Mr.  Burke:  Yes,  Your  Honor. 

Mr.  Girard:  Yes,  Your  Honor. 

The  Court :  All  right. 

Mr.  Burke:  I  understand,  Your  Honor,  that  in  connec¬ 
tion  with  the  application  for  the  designation  of  the 
6  three-judge  court,  I  should  now  hand  Your  Honor 
both  an  application  and  a  prepared  designation,  in 
case  Your  Honor  acts  further  on  that. 

The  amended  complaint,  which  adds  a  prayer,  has  been 
filed,  and  I  believe  a  copy  has  this  morning  been  given 
to  counsel  for  the  defendant. 

The  Court:  On,  an  amended  complaint? 

Mr.  Burke:  Covering  the  point  of  the  unconstitutional- 
itv,  Your  Honor. 

The  Court :  I  don’t  seem  to  see  it  in  the  file. 

The  Deputy  Clerk :  I  think  it  is  in  the  rear,  Your  Honor. 

The  Court:  Is  it  at  the  back?  (Inspecting  file) 

Are  you  ready  to  argue  this  on  the  basis  of  the  amended 
complaint? 

Mr.  Girard :  I  am,  Your  Honor. 

The  Court:  Let’s  see  if  I  can  find  it.  (Looking  further) 
I  don ’t  see  that  amended  complaint.  I  guess  you  had  bet¬ 
ter  tell  someone  in  the  clerk’s  office. 
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The  Deputy  Clerk :  Your  Honor,  I  had  it  in  my  hand. 

Mr.  Burke:  I  can  hand  you  a  copy  of  it. 

The  Court:  Wait  a  minute. 

Mr.  Burke:  I  can  hand  you  a  copy  of  it  at  the  moment. 
Your  Honor. 

The  Court:  Wait  a  minute.  I’ll  find  it.  Oh,  th|s.  I 
was  looking  for  something  a  little  more  voluminous 
7  than  two  pages. 

Mr.  Burke:  Well,  we  didn’t  have  time,  |Your 
Honor,  to  type  the  entire  new  substituted  complaint!,  and 
if  it  would  be  appropriate  to  do  that,  we  will  do  that  at  a 
later  date. 

The  Court :  No,  indeed. 

The  Court:  Well,  you  simply  amend  the  original!  com¬ 
plaint.  It  isn’t  an  entire  amended  complaint. 

Mr.  Burke:  That  is  correct.  It  adds  a  prayer  Vhich 
covers  the  constitutional  point. 

I  would  also  at  this  time,  Your  Honor,  hand  you  a 
statement  of  points  and  authorities  in  support  of  thp  mo¬ 
tion  for  preliminary  injunction.  I  apologize  to  counsel 
for  the  Government  for  not  having  this  particular  ^aper 
in  their  hands  before,  but  I  have  been  in  court  myself  in 
Boston  for  the  last  ten  days,  and  am  here  by  permission, 
I  resume  my  trial  tomorrow,  and  it  has  been  ratherj  hard 
to  get  the  papers  together. 

The  Court:  Well,  you  will  argue  the  points  that  you 
raised  in  your  points  and  authorities  f 

Mr.  Burke:  Yes,  Your  Honor. 

The  Court:  Because  I  don’t  promise  to  read  your! brief 
unless  it  is  necessary,  not  on  a  motion  for  a  prelimjinary 
injunction. 

Mr.  Burke :  I  hope  that  I  can  convince  Your  Honor  with¬ 
out  the  need  of  referring  to  the  brief.  If  I  can’t,  I 
hope  the  brief  will  be  helpful  to  Your  Honor. 

The  Court:  All  right. 


8 
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Argument  on  Behalf  of  the  Plaintiffs 

Mr.  Burke:  May  it  please  the  court,  this  is  an  action 
to  restrain  the  Secretary  of  Agriculture  from  taking  a 
vote  under  Title  7,  608a  of  the  Agricultural  Act,  with  ref¬ 
erence  to  the  Boston  milk  marketing  order  which  was  put 
into  effect  some  years  ago  in  Boston. 

One  of  the  cooperative  associations  producing  milk  that 
goes  into  the  Boston  area  some  time  ago  petitioned  the 
Secretary  of  Agriculture  to  enlarge  the  Boston  area  by 
adding  seven  towns  or  cities  on  the  periphery  of  the  Bos¬ 
ton  area.  That  was  one  of  many  proposals  requested  by 
the  cooperative  association,  which  is  the  New  England 
Milk  Producers  Association,  for  changes  in  the  Boston 
order. 

Requests  were  made  at  the  same  time  for  amendment 
of  other  Massachusetts  orders,  but  they,  although  part  of 
the  hearing  held  by  the  Secretary  of  Agriculture,  are  not 
important  in  the  matter  at  the  moment. 

The  Court:  Whom  do  you  represent?  some  handlers? 

Mr.  Burke :  I  represent  producers,  Your  Honor,  farmers 
in  Massachusetts. 

The  Court:  Farmers,  not  the  handlers? 

Mr.  Burke:  Not  the  handlers.  Under  Massachusetts 
9  law,  both  dealers  and  producers  together.  There 
are  some  members  of  our  association  that  both  pro¬ 
duce  their  own  home  farm  production  and  buy  from  other 
producers  who  are  adversely  affected  by  the  proposed 
action. 

The  Court:  And  sell  to  the  distributors? 

Mr.  Burke:  They  distribute  milk  to  consumers. 

The  Court:  Some  of  your  clients? 

Mr.  Burke:  One  or  two  of  them  only. 

I  represent  in  this  particular  proceeding  about  ninety- 
five  Massachusetts  farmers  who  actually  produce  milk  in 
and  about  the  Framingham  area  that  is  involved. 

The  proposal  of  the  N.  E.  M.  P.  A.  proposed  to  add 
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seven  towns  to  the  Boston  order,  one  of  the  proposals. 
There  was  another  proposal  by  another  cooperative,  a 
Vermont  or  a  Maine  cooperative,  to  add  a  larger  number 
of  towns. 

A  hearing  was  had  in  April  and  May  of  1955.  Evidence 
was  introduced  -which  we  believe  showed  conclusively  that 
there  was  no  need  for  extension  of  the  Federal  ordet;  that 
it  -was  improper  for  the  Secretary  to  accede  to  the  dbmand 
of  the  New  England  Milk  Producers  Association  to  add. 

It  was  unanimously  opposed  by  the  Massachusetts  farm¬ 
ers,  the  Massachusetts  Grange  and  other  agricultural 
agencies,  including  the  Commissioner  of  Agriculture  of 
the  Commonwealth  of  Massachusetts,  and  Governor  Jierter 
himself  appeared  at  the  hearing  in  opposition!  to  the 
10  extension,  since  it  represented  an  encroachment  on 
existing  State  milk  control. 

The  Secretary  saw  fit  to  issue  a  preliminary  finding  and 
suggested  order,  adding  four  towns  to  the  Boston  order, 
among  other  proposals  whcih  will  be  pertinent  in  my 
argument  later  on.  The  four  towns  were  Framipgham, 
Natick,  Weston,  and  Wayland,  which  lie  on  the  bolder  of 
the  present  milk  marketing  area  in  Boston. 

The  ninety-five  or  so  persons  that  I  represent)  have, 
for  a  number  of  years,  been  the  large  part,  the  substan¬ 
tial  part  of  the  milk  marketing  supply  for  those  four 
towns. 

The  Court:  Do  you  have  a  map  so  I  could  visualize  all 
this? 

Mr.  Burke:  Well,  the  Government  has  handed'  me  a 
photostat  of  a  map  that  was  introduced  by  the  State  Milk 
Control  Commission  at  the  Boston  hearing,  which  t  think 
will  be  helpful  to  Your  Honor.  They  intended  to 'use  it, 
and  I  think  it  would  be  helpful.  (Displaying  map) 

I  might  point  out  to  Your  Honor,  if  you  can  s^e  this 
far,  or  I  would  step  up  closer,  if  you  prefer, - 

The  Court:  Very  well,  come  up. 

(Mr.  Burke  and  Mr.  Girard  approached  the  benfeh.) 
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Mr.  Burke :  The  existing  marketing  area  is  in  the  heavy 
shading.  This  part  here,  in  heavy  shading.  The  proposal 
of  the  N.  E.  M.  P.  A.  was  to  add  the  seven  towns  of  Weston, 
Wayland,  Natick,  Framingham,  Sudbury,  Concord, 

11  and  Bedford. 

The  Court:  And  Bedford? 

Mr.  Burke:  Excuse  me,  not  Bedford. 

The  Court:  It  seems  to  be  Lincoln. 

Mr.  Burke:  Lincoln,  Your  Honor.  That  makes  the 
seven. 

In  addition  to  those  seven  towns,  the  other  cooperative 
proposed  adding  these  areas. 

From  those  two  proposals,  the  Secretary  of  Agriculture 
proposes  to  add  to  the  Boston  order  the  towns  of  Fram¬ 
ingham,  Natick,  Wayland,  and  Weston. 

Most  of  the  people  that  I  represent  are  in  this  general 
area,  supplying  dealers  located  in  those  four  towns,  and 
supplying  consumers  in  those  four  towns. 

There  also  is  a  plant  down  in  the  lower  part  of  the 
picture,  not  designated  on  the  chart,  the  plant  of  the  Hood 
Company  at  East  Bridgewater.  It  is  a  fairly  large  plant, 
and  according  to  the  testimony  at  the  hearing,  about  25 
per  cent  of  its  receipts  there  found  their  way  into  the 
seven-town  area;  less,  of  course,  into  the  four-town  area. 

There  were  some  importations  of  milk  on  a  fairly  regu¬ 
lar  basis  from  two  plants  in  Vermont,  owned  by  a  man 
named  Devine,  the  plants  being  at  Lyme,  New  Hampshire, 
and  Fairlee,  Vermont. 

There  was  a  modest  amount  of  milk  that  came  from  the 
Boston  area  into  the  four  towns  we  are  concerned 

12  with,  but  at  the  hearing  there  was  no  evidence  of 
its  volume.  The  only  evidence  being  introduced  was 

by  my  clients,  who  said  that  it  was  not  significant,  and  that 
the  area  was  supplied  mostly  by  the  dealers  located  in 
these  four  towns. 
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The  Government  in  its  finding  makes  a  conflicting  state¬ 
ment  which  we  say  is  not  supported  by  the  evidence. 

The  Court:  Would  it  be  more  convenient  to  return  to 
your  table  now? 

Mr.  Burke:  Yes,  Your  Honor.  It  might  be  better  for 
Your  Honor,  too.  (Leaving  bench) 

Now,  as  I  understand  the  hearing  this  morning,  now 
that  we  have  placed  the  geography,  for  the  most  ppt,  of 
this  matter,  Your  Honor,  it  is  a  simple  balancing  of  the 
equities  as  to  whether  or  not  the  plaintiffs  that  I  Repre¬ 
sent  will  be  injured  more  by  not  granting  the  injunction 
than  the  Government  would  be  injured  by  your  granting  it. 

Therefore,  I  am  going  to  attempt  to  avoid  going  into 
the  merits  of  the  case  and  the  evidence  that  was  introduced 
at  the  hearing,  other  than  as  it  is  necessary  to  supply  Your 
Honor  with  the  background. 

When  the  Government  suggested  that  the  four  itowns 
be  added  in  the  proposed  findings  and  proposed  order, 
exceptions  were  taken  by  my  clients,  and  I  think  those 
exceptions  were  due  to  be  filed  in  Washington,  and  were 
filed,  around  September  the  2nd. 

13  Almost  immediately  upon  the  receipt  of  j  those 
exceptions,  within  a  matter  of  a  few  days,  an 'order 
came  down.  To  what  extent  our  exceptions  werO  con¬ 
sidered,  I  leave  Your  Honor  to  draw  his  own  conclusion. 
Certainly,  no  great  time  was  spent  on  that. 

Around  the  12th  of  September,  if  I  remember  correctly, 
we  received  notice  that  ballots  were  to  be  put  in  th^  mail 
to  conduct  a  referendum  under  Section  608c  (9)  of  Tfitle  7 
of  the  Code. 

We  had  taken  the  position  at  the  hearing,  and  take  it 
today,  that  the  only  persons  who  should  be  considered 
under  the  Act  are  the  people  who  are  going  to  be  gobbled 
up  into  this  particular  order. 

When  we  heard  about  the  vote  being  taken,  we  attempted 
to  ascertain  who  would  vote,  and  within  this  last  few  |  days, 
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or  the  end  of  last  week,  we  did  discover  who  was  to  vote 
and  how  the  ballots  were  being  sent  out  by  the  Secretary 
of  Agriculture  for  the  purpose  of  ascertaining  whether 
the  producers  supplying  the  area,  as  the  statute  says, 
favor  this  particular  proposal. 

The  Government  argues  that  the  area  to  be  considered 
is  this  entire  Greater  Boston  area,  plus  the  four  towns. 
We  say  that  the  only  producers  who  are  concerned,  within 
the  meaning  of  the  statute,  in  this  attempt  to  gobble  them 
up  into  the  Greater  Boston  area,  are  the  producers 
14  primarily  supplying  that  market,  and  a  regular 
source  of  supply  to  that  market. 

The  statistics  as  they  evolved,  Your  Honor,  are  some¬ 
thing  like  this — and  with  Your  Honor’s  permission,  I  would 
like  to - 

The  Court:  Have  that  board  pulled  out,  if  you  would 
like. 

Mr.  Burke:  T  would  like  to  make  a  rough  sketch  of  the 
type  of  voting,  so  that  I  can  show  to  Your  Honor  what 
I  consider  to  be  a  sham  and  a  mockery  of  the  voting  pro¬ 
cedure  as  adopted  by  the  Secretary  of  Agriculture. 

If  we  take  an  area  here  (beginning  to  draw  on  board), 
which  would  be  the  present  Greater  Boston  milk  market¬ 
ing  area,  and  the  four  towns  that  are  to  be  added,  which 
for  brevity  I  would  like  to  designate  as  the  “Framingham 
area,”  there  is  a  plant  down  here  at  East  Bridgewater  of 
the  Hood  Company,  there  are  producers  in  Vermont,  New 
Hampshire,  and  Maine  whose  supply  goes  into  the  Greater 
Boston  pool.  There  are  also  two  plants  that  I  mentioned, 
of  Devine,  at  Fairlee  and  Lyme,  and  then  there  is  a  plant 
of  the  Dairymen’s  League,  a  New  York  cooperative,  lo¬ 
cated  at  Great  Barrington  in  the  western  part  of  the 
State. 

According  to  the  information  that  we  have  received — 
and  I  can  submit  an  affidavit,  and  will,  at  the  appropriate 
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moment,  hand  to  Your  Honor  an  affidavit  which  I 
15  understand  covers  the  voting — there  are  approxi¬ 
mately  12,000  producers  feeding  the  Greater  Boston 
area,  and  currently  under  the  supervision  and  control  of 
the  Boston  pool.  There  are  95  producers  located  ip  the 
Framingham  area.  There  are  maybe  75,  I’m  not  sute  of 
the  exact  amount,  of  the  Hood’s  East  Bridgewater  plant, 
and  perhaps  another  75  or  so  at  the  Devine  plants. 

Now,  from  the  Hood’s  East  Bridgewater  plant,  approxi¬ 
mately  25  per  cent  of  Hood’s  receipts  at  East  Bridgewkter, 
according  to  the  testimony  at  the  hearing  itself,  went  |  into 
the  seven-town  area,  somewhat  less  into  the  Framingham 
area,  through  Hood’s  Natick  distributing  center. 

An  indeterminate  amount  came  from  the  Devine  pljants 
directly  to  dealers  in  the  Framingham  area.  Whether 
they  exceeded  10  per  cent  on  a  regular  basis  of  Devine’s 
receipts  at  those  two  plants,  I  have  no  way  of  knowing, 
but  I  would  assume  that  it  could  fairly  be  said  that  there 
is  a  normal  flow  of  milk  both  from  Hood’s  Great  Baripng- 
ton  plant  and  Devine’s  plant,  into  the  area,  and  that  that 
constitutes,  in  percentage,  virtually  90-odd,  99,  maybe,  more 
or  less,  per  cent  of  the  entire  supply  that  went  into  this 
particular  area.  A  trickle  came  in  from  Greater  Boston 
area  out  of  pool  plants. 

Now,  the  Dairymen’s  League  presents  an  interesting 
situation,  because  of  this,  Your  Honor: 

36  We  have  all  along  taken  the  position  that  for  tjiese 
12,000  persons  to  vote  95  persons  into  the  Boston 
order  was  a  gross  injustice  and  a  misinterpretation  o^  the 
spirit  of  the  statute.  You  can  obviously  see  the  absurdity 
of  the  95  persons  going  to  the  polls,  when  some  30,000  of 
the  12,000  up  there  are  going  to  be  voted  as  a  unit  to  in¬ 
clude  us. 

Of  the  12,000  votes,  10,000  are  controlled  by  the  three 
cooperatives  who  are  the  petitioners  seeking  to  add  us. 
Taking  the  2,000  that  might  or  might  not  vote,  we  don’t 
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know  who  they  are,  we  can’t  approach  them,  anyway,  those 
10,000  will  be  block-voted  under  Section  12,  608,  by  a  pro¬ 
vision  of  Congress. 

Now,  the  moment  that  Your  Honor  observes  that  the 
petitioners  are  these  10,000,  acting  through  their  directors, 
and  petitioning  against  the  express  desire  of  their  own  29 
members  in  the  Framingham  area,  without,  I  believe,  con¬ 
sultation  with  them,  or  at  their  express  rejection  of  the 
proposal — 10,000  as  a  unit  petition  the  Department  of 
Agriculture  to  add  them.  There  is  a  hearing  that  was 
biased  from  the  start  against  our  clients,  conducted  by 
the  Department  of  Agriculture.  I  had  the  very  unusual 
experience  of  having  to  sustain  the  burden  as  the  defend¬ 
ant  beyond  a  reasonable  doubt,  and  then  I  didn’t  even  suc¬ 
ceed  here,  because  they  misinterpreted  the  evidence. 

With  that  land  of  a  proceeding,  upon  the  recommenda¬ 
tion  of  the  Department  of  Agriculture,  the  futility 
17  of  the  vote  is  apparent. 

Now,  knowing  that  we  were  going  to  make  this  at¬ 
tack,  since  we  had  taken  exceptions  at  the  hearing  to  the 
proposed  method, — although  I  think  it  was  untimely,  I 
nevertheless  took  it,  for  protective  purposes — let  us  see 
what  they  have  done  in  connection  with  the  voting. 

Why  include  the  Dairymen’s  League  plants,  three  plants 
of  the  Dairymen’s  League,  which  have  175  producers,  with 
175  members  of  the  Dairymen’s  League  prepared  to  vote 
as  a  unit. 

Also,  during  this  so-called  representative  month  of 
April  1955,  which  is  taken  by  the  Secretary  under  the  Act 
as  the  time  to  ascertain  who  the  producers  are  for  the 
Framingham  area,  there  were  two  plants  of  the  Bay  State 
Ice  Cream  Company,  at  places  I  have  forgotten  at  the 
moment,  who  shipped  a  little  bit  of  their  supply  into  the 
Dairymen’s  League  plant  at  Great  Barrington.  The  other 
two  plants  of  Dairymen’s  League  also  ship  some  of  their 
supply  into  the  Dairymen’s  plant  at  Great  Barrington. 
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The  Dairymen’s  League,  during  the  month  of  April, 
shipped  into  Hood’s  plant  at  East  Bridgewater  a  jmere 
trickle  of  milk.  I  have  an  affidavit  from  the  Hood  jCom- 
pany  showing  that  the  Dairymen’s  League  supply  which 
found  its  way  into  the  Framingham  area  was  ap- 

18  proximately  V2  of  1  per  cent  of  Hood’s  receipts  at 
East  Bridgewater. 

So,  by  bringing  in  the  175  members  of  Dairyijien’s 
League,  plus  the  100  members  of  Bay  State  Ice  Cream, 
many  of  whom  also  would  be  block-voted  by  N.  E.  M.  P.  A., 
we  find  that  immediately  there  are  275  votes  brought  in  by 
the  mere  accidental  fact  that  in  one  month  they  sent  %  few 
shipments  of  milk  to  Hood  that  was  of  an  insignificant 
amount. 

Now,  I  make  the  accusation  in  open  court,  Your  Hlonor, 
that  that  was  done  deliberately  so  that  in  the  event  |  that 
Your  Honor,  realizing  the  injustice  of  having  10,000!  per¬ 
sons  vote  in  these  95, — they  said,  “Well,  we’ll  get  around 
that  by  pulling  in  this  crowd  from  Dairymen’s  Leagu^.” 

I  can  see  nothing  else  in  reason  or  judgment  that  would 
justify  such  a  position. 

Now  let  us  see  what  the  damage  is  to  these  people  in 
Framingham  as  a  result  of  this  arbitrary  and  capricious 
action,  which  I  say  is  contrary  to  the  intent  of  the  stajtute. 

The  statute  certainly  means  that  where  an  area  is  to  be 
added,  it  is  to  be  added  fairly,  when  the  producers  wraht  to 
be  added,  and  not  at  the  whim  or  caprice  of  a  cooperative 
with  its  officers  and  most  of  its  members  far  from  the  ^cene 
of  the  area  to  be  added. 

The  normal  support  of  that  supply  in  the  Framingham 
area  was  my  clients,  the  client,  the  producers  of  the  Hood 
plant,  possibly  the  Devine  plant,  and  certainly  not 

19  Dairymen’s  League. 

What  is  going  to  happen  when  this  referendum 
takes  place?  These  12,000  persons  are  going  to  come  (^own 
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and  steal  money  right  out  of  the  pockets  of  these  Massa¬ 
chusetts  farmers.  And  I  use  that  word  advisedly. 

At  the  present  moment,  Your  Honor,  the  Framingham 
market  producers  are  under  Massachusetts  State  Milk  Con¬ 
trol  Commission  control.  They  have  followed  a  program  of 
production,  scientific  planning  of  their  farm,  that  is  un¬ 
known  in  the  Federal  areas,  even  among  the  producers  who 
are  contributing  supplies  from  Massachusetts  to  the 
Greater  Boston  milk  marketing  pool. 

I  assume  that  Your  Honor  is  familiar  with  the  pricing 
under  the  Federal  pool.  Under  the  pricing  of  the  Federal 
pool,  every  producer  gets  the  same  price,  with  adjustments 
for  his  location  and  butterfat. 

The  Boston  pool  is  so  operated  that  farmers  with  un¬ 
scientific  methods  produce  tremendous  quantities  of  milk 
in  what  is  known  as  the  flush  season.  The  flush  season  is 
the  spring  season.  It  is  Nature’s  time  to  have  the  cows 
freshened,  and  the  milk  supply  grows.  They  dry  up  in  the 
summer,  and  they  don ’t  come  back  then  until  later  on,  with 
the  result  that  the  supply  curve  of  the  Boston  milk  mar¬ 
keting  order  represents  a  tremendous  gyration.  At  many 
times  there’s  60  per  cent  of  the  Boston  market  pro- 
20  duction  that  is  surplus  milk.  It  has  to  find  its  way 
into  milk  by-products,  and  is  not  used  in  the  high 
classification  of  fluid  milk. 

Contrast  that,  Your  Honor,  with  what  these  farmers  in 
Massachusetts  have  evolved  by  careful  planning  and  hard 
work.  The  evidence  at  the  hearing  was  conclusive.  Mem¬ 
ber  after  member  of  my  organizations  that  I  represent  got 
on  the  stand  and  quoted  statistics  of  his  production  figures. 
They  have  adopted  scientific  methods.  Artificial  insemina¬ 
tion.  They  have  brought  their  cows  in  in  the  fall  and  in 
the  short  seasons,  not  letting  them  just  have  nature  takes 
its  own  course.  As  a  result,  they  have  achieved  an  unusual 
market. 

I  noticed  in  the  brief,  which  I  casually  looked  over  this 
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morning  in  the  few  moments  I  had,  that  the  Government 
refers  to  it  as  a  “preferred  market.”  Is  it  a  preferred 
market,  Your  Honor,  when  by  the  sweat  of  your  brow  and 
by  intellectual  thinking  you  achieve  something  that! some¬ 
one  else  has  not  got?  They  are  going  to  take  fronji  us  a 
“preferred  market.”  We  have  a  preferred  market,  but 
not  in  the  sense  that  they  use  the  term.  It  is  preferred 
because  we  worked  for  it  and  thought  about  it. 

The  result  is,  Your  Honor,  that  the  statistics  of  the  Milk 
Control  Commission  show  that  the  dealers  in  the  Framing¬ 
ham  area  have  received  from  their  producers  almost  a 
constant  supply  of  milk  throughout  the  entire!  year. 
21  No  burdensome  surplus  such  as  the  Boston  order  has. 

The  result  is  that  these  farmers  have  been  able  in 
Framingham  to  receive  a  price  for  their  product  fariabove 
what  is  paid  adjoining  fanners  who  ship  their  product  into 
the  Greater  Boston  milk  marketing  area. 

The  price,  on  the  average,  last  year  was  50  c^nts  a 
hundredweight  greater,  paid  to  the  producers  supplying 
the  dealers  in  the  Framingham  area,  than  it  was  jto  the 
producers  in  the  Boston  pool.  The  moment  that  we;  enter 
the  Boston  pool,  we  lose  that  50  cents  for  every  hijndred 
pounds  of  milk  produced  on  the  fann.  To  the  95  farmers 
I  represent,  it  represents  over  the  course  of  the  next  year, 
if  the  pattern  remains  the  same  as  it  has  in  the  past,  at 
least  $1,000  a  man,  on  the  average,  or  $95,000. 

Your  Honor  wants  to  appreciate  the  fact  that  the  mo¬ 
ment  you  reduce  farm  income,  you  reduce  farm  values.  I 
don’t  care  how  you  capitalize  it,  but  it  is  5,  6,  7  iriillion, 
however  you  want  to  capitalize  it,  that  is  being  taken  in¬ 
stantly  from  these  men.  Because  the  moment  thal[  they 
lose  this  position,  this  pricing  under  the  Massachusetts 
order,  they  have  lost  their  income,  and  they  have  loslj  their 
farm  value. 

The  Court:  Do  I  understand  that  the  consumers  in  the 
Framingham  district - 
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Mr.  Burke :  Pay  the  same  price. 

22  The  Court:  Just  a  minute. 

Mr.  Burke :  Excuse  me,  Your  Honor. 

The  Court:  Do  I  understand  that  the  consumers  in  the 
Framingham  district,  as  you  have  called  it, - 

Mr.  Burke :  Bight. 

The  Court:  — pay  a  higher  price  for  milk  than  the  con¬ 
sumers  in  the  Boston  area? 

Mr.  Burke :  That  is  not  my  understanding,  sir. 

The  Court:  Then  I  don’t  understand  how  the  producer 
can  get  50  cents  a  hundredweight  in  excess  of  what  is  given 
in  the  Greater  Boston  area. 

Mr.  Burke:  May  I  again  resort,  Your  Honor,  to  the 
blackboard,  and - 

The  Court :  Yes. 

Mr.  Burke:  — I  can  answer  Your  Honor’s  question.  (Re¬ 
turning  to  board) 

Let  us  assume  for  the  moment  that  the  price  being  paid 
a  farmer  for  his  so-called  Class  I  utilization  in  the  Boston 
pool  is  $6  a  hundredweight.  That  is  fluid  milk.  You  and 
I  drink  it  at  our  meals,  and  so  forth. 

The  Court :  Now,  that  is  what  everyone  in  the - 

Mr.  Burke :  No,  that  is  what - 

The  Court:  Wait.  Let  me  ask  it. 

Mr.  Burke :  Go  ahead. 

The  Court:  That  is  what  everyone  in  the  Greater 

23  Boston  area  milk  producing  group  receives? 

Mr.  Burke :  No,  Your  Honor.  I  will  come  to  that. 

There  is  also  a  classification  under  the  Boston  pool  known 
as  Class  II  milk.  That  is  milk  that  goes  into  ice  cream, 
cheese,  butter,  and  so  forth,  the  by-products. 

Not  to  try  to  be  realistic,  but  merely  for  simplicity  in 
arithmetic,  the  price  paid  for  that  is  $4. 

Assuming  the  Boston  pool  is  carrying  a  50  per  cent  sur¬ 
plus,  so  that  each  of  these  items,  each  class  is  equally 
divided,  the  average  price  would  be  $5. 

Does  Your  Honor  follow  that? 
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The  Court :  Oh,  yes,  yes. 

Mr.  Burke:  So  that  when  the  Boston  pool  is  canning  a 
50  per  cent  surplus  of  milk,  the  farmer  is  not  receiving 
the  Class  I  price;  he  is  receiving  the  pro  rata  price  a 
between  the  Class  I  and  Class  II  price,  or  $5.  That 
to  the  tremendous  surpluses  carried  by  the  Boston  pdol. 

When  we  come  into  the  Framingham  area,  we  may^  have 
a  price  of,  I  think  it  is,  $6.10,  because  the  State  doesjprice 
10  cents  above,  if  I  remember  correctlv.  But  instead  of 
having  a  50  per  cent  surplus,  there  might  be  a  5  peif  cent 
surplus,  or  there  might  be  no  surplus  at  all,  with  the  result 
that  the  farmer  may  be  getting  anywhere  from  $5.40,  $5.80, 
$6.00,  depending  upon  the  arithmetic. 

It  is  this  difference  between  this  price  and  that 
24  (indicating  on  board)  that,  on  the  average  of  the  last 
twelve  months  available  to  us,  came  out  witji  the 
producers  in  the  Framingham  area,  according  to  statistics 
that  were  introduced  at  the  hearing,  on  an  average,  50 
cents  a  hundredweight  more  to  the  Framingham 
than  to  the  Boston  pool. 

It  might  vary  from  30  in  one  month  to  89, 1  think  itj  was, 
in  July  of  this  year,  or  August  of  this  year. 

The  Court :  And  the  Framingham  producers  have  no  sur¬ 
plus? 

Mr.  Burke:  Very  little.  And  the  reason  they  haie  no 
surplus,  the  principal  reason  that  they  have  no  surplus  is 
that  they  have  geared  their  production  to  the  needs  of  I  their 
dealers.  On  an  annual  basis,  month  after  month,  they  will 
produce  just  about  the  fluid  need  requirements  of  the 
marketing  dealers  of  that  particular  area. 

Now,  what  they  propose  to  do - 

The  Court :  If  they  go  into  the  Greater  Boston  milkshed, 
they  still  won’t  have  any  surplus? 

Mr.  Burke:  They  then  carry  the  Boston  surplus.  They 
will  be  reduced  to  this  figure  here.  (Indicating  on  board) 

The  Court:  Oh,  because  all  their  milk  won’t  be  sold  and 

9 

necessarily - 
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Mr.  Burke:  It  may  be  sold,  but  it  can’t  be  accountable 
to  them. 

The  Court :  But  it  won ’t  be  sold  as  Class  I  milk. 

25  Mr.  Burke:  It  may  still  be  sold  as  Class  I  milk, 
but  it  no  longer  would  be  accounted  to  them.  They 

have  got  to  pool  with  all  these  unscientific  farmers  up  in 
Vermont. 

The  Court :  Oh,  I  see. 

Mr.  Burke:  So  that  the  minute  that  they  are  pulled 
in - 

The  Court :  Where  are  their  consumers,  the  Framingham 
consumers?  in  the  Framingham  area? 

Mr.  Burke:  In  the  Framingham  area.  And  the  price  is 
not  increased.  Because  you  have  got  approximately  the 
same  Class  I  price.  The  street  price  is  the  same. 

The  Court:  Now,  an  ice  cream  manufacturer  in  the 
Framingham  area  would  have  to  go  to  Boston,  then,  to  get 
surplus  milk ;  wouldn’t  he? 

Mr.  Burke :  He  might  go  to  Boston  or  he  might  go  some¬ 
where  else.  There  is  not  much  manufacturing  in  the 
Framingham  area. 

The  Court :  Oh,  I  see. 

Mr.  Burke :  That  is  one  of  the  difficulties  of  the  proposal 
as  made  by  the  New  England  Milk  Producers  Association 
on  the  statewide  basis.  The  same  thing  -was  true  where 
they  tried  to  annex  Worcester  and  a  lot  of  towns  around 
Springfield.  There  are  no  particular  manufacturing  fa¬ 
cilities.  That  is  one  of  the  reasons  why  in  April  the 
New  England  Milk  Producers  seeks  to  have  these 

26  men  brought  in,  because  then,  if  there  is  any  surplus 
because  of  a  change  in  marketing  patterns,  then 

they  will  have  to  join  the  N.  E.  M.  P.  A.  or  their  milk  will 
not  be  marketed. 

It  is  a  little  bit  of  a  union  closed  shop  squeeze  in  that 
direction. 
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The  Court:  Didn’t  the  same  thing  happen  to  fariers  in 
Sudbury — Wait  a  minute. 

Mr.  Burke:  No. 

The  Court:  — in  Wellesley  or  Weston — Wait  a  minute. 
— in  Newton  and  Waltham,  when  they  were  take  in  orig¬ 
inally? 

Mr.  Burke :  Yes.  Those  that  are  now  in  the  Bostoiji  order 
went  in  all  at  once,  Your  Honor. 

The  Court:  Well,  weren’t  there  some  that  were  I  in  the 
same  situation  as  the  Framingham  farmers? 

Mr.  Burke:  I  am  not  familiar  with  the  conditions  that 
existed  at  that  time,  except  to  say  this,  Your  Honor, - 

The  Court:  When  did  that  go  into  effect? 

Mr.  Burke:  Around  1933,  I  think  it  was,  and  conditions 
were  chaotic;  and  I  would  like  to  say  this,  since  I  am  at¬ 
tacking  the  Federal  Government,  the  Department  of  Agri¬ 
culture,  at  this  moment :  that  I  think  it  was  a  splendid  and 
necessary  thing  at  the  time  that  it  was  put  in.  I  assume 
that  at  that  time  there  was  evidence  to  justify  the  particular 
towns  that  were  included. 

27  What  I  say  now  is  that  there  is  no  such  Chaotic 
condition.  The  record  shows  absolutely  no  need  for 
this  extension.  There  is  unanimous  opposition  to  ijt.  Not 
a  Boston  handler  requested  it,  not  a  Framingham  handler 
requested  it,  not  a  Framingham  producer  requested  it. 
Everybody  was  opposed  to  it. 

In  spite  of  that,  the  Department  seeks  to  add  something 
that  is  absolutely  unnecessary  and  contrary  to  the  evi¬ 
dence. 

That,  as  I  say,  bears  a  little  on  the  merits  of  tlie  case, 
that  I  am  trying  to  avoid,  but  it  is  part  of  the  general 
picture. 

On  the  balancing  of  equities,  Your  Honor,  I  hopej  I  have 
demonstrated  to  you  the  severe  and  instant  injury  that  we 
receive,  because  this  price  differential  is  going  to  be  just 
the  same  or  approximately  the  same  next  month  if!  it  con- 
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tinues,  and  if  they  are  engulfed  in  the  Boston  order,  we  are 
going  to  have  to  bear  the  Boston  tremendous  Vermont  sur¬ 
plus  of  unscientific  farmers. 

We  are  under  State  control  and  want  to  stay  there,  and 
there  is  no  reason  for  the  Federal  Government  to  encroach 
on  State  control.  The  Governor  of  the  Commonwealth  of 
Massachusetts  himself  filed  exception  to  the  action  of  the 
Secretary  of  Agriculture  on  this.  It  is  a  clash  of  State 
and  Federal  personalities  here,  and  we  are  asked  to  suffer 
financially  for  it. 

28  If  we  are  taken  into  the  Boston  order,  Your  Honor, 
it  will  be  stupid  of  my  clients  to  continue  their  even 

production.  They  will  starve  to  death  in  the  flush  season. 
The  history  of  persons  going  out  of  business  under  the 
Federal  order,  of  Massachusetts  producers,  is  large.  We 
anticipate  being  put  out  of  business.  I  have  here  this  morn¬ 
ing,  among  the  number  of  papers  that  I  have,  and  I  am 
willing  to  submit  them  to  Your  Honor,  affidavits  of  a  couple 
of  farmers  who  swear  that  that  is  their  situation. 

There  is  another  situation  that  will  immediately  dis¬ 
rupt  some  of  my  clients,  and  I  have  an  affidavit  on  that. 

One  of  the  dealers  in  the  Framingham  area  is  a  company 
called  Wavenev  Farms.  Waveney  Farms  has  a  large  home 
farm  production,  so-called.  I  am  only  guessing,  but  I 
imagine  they  produce  a  ton  or  two  of  milk  a  day.  It  is  a 
substantial  operation.  They  have  seven,  ten,  a  dozen  other 
producers,  each  supplying  them  with  their  additional  needs. 
They  take  that  combined  receipts  and  sell  it  to  people  in 
the  Framingham  area  who  want  to  buy  from  them. 

Now,  under  the  operations  of  the  Boston  Federal  milk 
marketing  order,  the  moment  that  they  are  engulfed  in  this 
octopus,  Waveney  Farms  will  have  to  make  an  election.  It 

can  immediatelv  suffer  a  substantial  financial  loss  bv  con- 
•»  * 

tinuing  to  pay  its  farmers  the  blend  price,  the  $5;  it  will 
pay  into  the  pool  for  all  its  Class  I  sales — and  that 

29  will  be  practically  all  of  them,  as  I  have  demon¬ 
strated  (indicating  board) — the  other  dollar,  as  a 
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compensating  factor  to  the  pool.  They  will  also  Have  to 
pay  into  the  pool  that  extra  dollar  on  their  own  farpa  pro¬ 
duction.  In  other  words,  it  will  cost  them  probably — I  don’t 
know — $7,  or  whatever  the  arithmetic  is.  It  is  an  impos¬ 
sibility  to  operate  under  that  system. 

So  they  have  another  alternative.  They  may  drop  all 
their  farmers.  I  have  an  affidavit  signed  by  one  of  the 
owners  of  Waveney,  that  that  is  what  he  is  going  to|  do.  I 
imagine  the  other  dealers  similarly  located  and  situated 
are  going  to  do  the  same  thing. 

That  will  immediately,  as  soon  as  this  order  is  written, 
throw  a  great  many  farmers  out  of  the  market;  and  I  don’t 
know,  with  the  inculcation  of  this  order,  where  they  will 
find  it.  They  can ’t  live  under  the  price  paid  by  the  Boston 
order,  because  many  of  them  don’t  have  the  volume  to  live 
under  the  Boston  order.  It  takes  a  large  producer,  ivith  a 
ton  or  so  of  milk  a  dav,  to  make  both  ends  meet,  with  the 
cost  of  operation  in  Massachusetts  under  the  Federal  lorder. 

Now’,  what  is  the  injury  to  the  Government? 

Mr.  Lishman,  my  associate,  tells  me  that  at  the  meeting 
where  a  motion  was  made  to  dissolve  the  temporary  in¬ 
junction,  something  was  said  about  the  prestige  of  the 
Federal  Government  and  the  orderly  operation  of  th^  Fed¬ 
eral  Government. 

30  In  my  opinion,  the  only  wTay  the  Government  can 
sustain  its  prestige  as  it  ought  to  is  by  acting  [fairly 
in  this  matter,  and  not  trying  to  railroad  an  order  through. 
They  will  gain  more  prestige  by  taking  time  to  thinjc  this 
thing  over  and  consider  the  injustice  to  my  clients  thaiji  they 
vdll  by  trying  to  force  an  immediate  order  through  cjn  Oc¬ 
tober  1st  of  1955,  as  they  propose  to  do. 

They  may  argue,  I  don’t  know,  I  think  it  is  in  their  jbrief, 
that  there  is  an  immediate  benefit  to  the  Boston  pool.  jWell, 
there  is  a  benefit  to  the  Boston  pool,  and  it  operated  this 
way;  that  they  will  take  $100,000  at  $1,000  a  man  for  a 
hundred  men,  and  they  will  distribute  it  among  the  1^,000. 
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There  was  evidence  at  the  Boston  hearing  that  the  effect 
on  the  Boston  pool  price  will  be  less  than  one  cent. 

So  they  propose  to  take  an  average  of  50  cents  from  ns 
to  add  one  cent  or  less  to  the  other  producers. 

We  are  talking  about  balancing  equities,  Judge.  Who 
gets  hurt  more  by  that  comparison?  I  submit  that  it  is  the 
fanner  who  gets  hurt. 

The  thing  that  bothers  me  most,  Your  Honor,  and  I  said 
the  same  thing  to  Judge  Letts  when  I  asked  for  a  tem¬ 
porary  restraining  order,  is  that  this  sounds  like  Russia, 
with  the  Soviet  asking  Bulgaria  or  Yugoslavia  if  they 
would  like  to  join  the  Soviet  Union,  and  saying,  “We  will 
have  a  vote  on  it.  We  will  have  a  referendum,  and 
31  the  Soviet  will  cast  one  ballot  for  its  hundreds  of 
millions,  and  vou  can  cast  vour  individual  ballots 
for  your  pittance.’ ’ 

It  is  a  foregone  conclusion,  and  it  is  just  taking  property 
from  us  without  due  process  of  law.  It  is  an  improper  in¬ 
terpretation  of  the  statute;  or  if  it  isn’t  an  improper  in¬ 
terpretation  of  the  statute,  Your  Honor,  then  it  is  uncon¬ 
stitutional,  as  I  see  it. 

The  Court:  What  is  the  criterion  set  up  in  the  statute 
for  creating  or  enlarging  a  milk  area? 

Mr.  Burke :  There  is  none. 

The  Court:  No? 

Mr.  Burke :  It  merely  says  that  he  shall  take  a  representa¬ 
tive  month ;  he  should  make  sure  that  the  producers  in  the 

area  affected — and  it  doesn ’t  sav  affected  bv  the  extension 

•>  • 

or  affected  in  the  area  to  be  added,  or  in  the  whole  area; 
they  interpret  it  to  be  in  the  whole  area — and  that  is  about 
all  the  statute  says. 

That  is  one  of  my  objections,  which  I  have  in  the  brief 
and  would  mention  in  connection  with  the  three-man  court : 
that  there  is  no  standard  set  up;  that  it  permits,  appar¬ 
ently,  on  the  face,  although  I  have  hard  work  to  believe  it — 
permits  the  Milk  Market  Administrator  in  Boston,  or  the 
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Secretary,  to  include  the  Dairymen’s  League  plant  pecause 
of  the  mere  trickle  of  milk  from  one  udder  of  one 
cow. 

32  The  Court:  Why  did  they  want  those  feW  addi¬ 
tional  votes,  if  they  had  12,000? 

Mr.  Burke:  Your  Honor,  the  only  reason  I  can  £ive  is 
this :  We  had  focused  our  attention  at  the  hearing  and  in  all 
our  talks  with  Government  people  at  all  times  abbut  the 
12,000  here  in  Vermont.  (Indicating  on  board)  We  never 
mentioned  these  people.  (Indicating)  They  didnjt  even 
show  up  at  the  hearing.  That  is  how  interested  they  were 
in  this  thing.  That  is  how  large  a  part  of  the  Framingham 
area  they  are. 

So  the  only  reason,  only  possible  reason  for  bringing  in 
this  insignificant  amount  to  vote  against  us  is  that  you 
pick  up  a  block  vote  of  some  225  votes  immediately  dgainst 
us,  because  they  are  brother  cooperatives.  If  by  chance 
Your  Honor  thought  it  was  unfair  to  have  the  12,0(j0,  you 
might  say,  Well,  this  somehow  is  representative,  and  it 
shows  a  vote  of  400,  100,  or  whatever  it  happens  to  b^. 

I  can’t  see  any  other  reason  for  it,  Your  Honor.  They 
certainly  are  not  a  normal  part  of  the  Framingham  supply. 

The  Court :  Doesn ’t  it  say  in  the  statute  the  Secretary  of 
Agriculture  can  create  a  milk  marketing  area  of  aiiy  size 
that  he  pleases, - 

Mr.  Burke:  Well,  he  has  to  do  it.  Your  Honor,  [within 
the  bounds - 

The  Court:  — disregarding  State  lines;  and  jt  can 

go - 

33  Mr.  Burke:  He  can  go  across  State  lines,  yes.  I 
don’t  know  of  any  order  that  has  gone  acros^  State 

lines.  I  understand  there  is  one  proposed  to  combing  New 
York  and  New  Jersey  that  may  be  before  Your  Jonor, 
or  one  of  your  colleagues,  before  it  is  over.  I  don ’tj  know, 
myself,  of  any — I  may  be  wrong.  The  Government  may 
know  of  one. 
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Most  of  them,  most  of  the  orders,  Your  Honor,  have 
been  around  the  large  industrial  cities,  and  they  work 
there - 

The  Court:  I  think  I  had  one  some  years  ago,  involv¬ 
ing  Philadelphia,  and  I  believe  it  went  down  into  Dela¬ 
ware. 

Mr.  Burke:  I  think  that  could  be,  Your  Honor.  I  see 
no  reason  why.  Your  Honor,  if  it  is  part  of  one  integral 
marketing  area,  it  shouldn’t  go  across  State  lines.  I 
have  no  trouble  with  that.  But  it  seems  to  me  that  it 
has  to - 

The  Court:  Then,  if  you  carried  your  point  to  its  ex¬ 
treme,  they  could  take  a  portion  of  Ohio  and  make  it 
part  of  the  Boston  milk  marketing  area? 

Mr.  Burke:  Well,  except  that  reaches  the  extent  of  ab¬ 
surdity,  Your  Honor. 

The  Court:  Because  of  the  transportation  cost;  is  that 
it? 

Mr.  Burke:  If  it  were  a  regular  part  of  the  area,  I 
suppose — I  suppose,  for  example,  if,  according  to  the  way 
they  operated  this  vote,  if  a  situation  would  develop  like 
it  did  during  the  war,  when  Goode  and  Whiting,  and 
34  some  of  the  companies  brought  in  some  milk  from 
Minnesota,  they  would  let  them  vote,  although  they 
are  not  a  normal  part. 

There  is  really  no  standard.  That  is  what  is  bother¬ 
some  to  me.  It  is  his  uncontrolled  discretion,  as  they 
read  it.  The  Government  reads  it  into  the  Act.  Thev 
say  he  has  uncontrolled  discretion,  that  we  have  no  right 
of  review,  that  we  are  not  injured,  and  so  forth. 

The  Court:  Hasn’t  the  Supreme  Court  settled  the  con¬ 
stitutionality  of  the  Act? 

Mr.  Burke :  So  far  as  I  know,  Your  Honor,  the  Supreme 
Court  has  not  ruled  on  this  point. 

The  Court:  It  has  ruled  on  other  points  involving  the 
Act. 
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Mr.  Burke:  It  has  ruled  on  another  point,  and  I  have 
cited  in  my  brief  several  cases  which  say  that  it  isj  neces¬ 
sary  to  have  standards.  The  recent  immigration  or,  jrather, 
the  transport  case,  with  Secretary  Dulles,  where  thft  court 
said  that  his  action  is  subject  to  judicial  review,!  where 
no  standards  and  no  appropriate  method  of  setting  fair 
standards  is  taken. 

The  Court:  You  are,  of  course,  assuming  that  this  vote 
will  be  adverse.  I  guess  that  is  a  matter  that  therfe  is  no 
doubt  about.  But  aren’t  you,  to  use  a  colloquialism^  jump¬ 
ing  the  gun  a  little  bit? 

Mr.  Burke:  No,  I  don’t  think  I  am  jumping  the 
35  gun,  any  more  than  if  I  called  a  policemhn  for 
help  when  a  gunman  has  a  gun  in  front  of  me  and 
says  he  is  going  to  shoot.  I  don’t  have  to  wait  u^itil  he 
pulls  the  trigger,  to  get  the  bullet. 

The  Court:  I  don’t  think  you  would  have  to  wait;  but 
sometimes  elections  have  gone  contrary  to  expectations, 
you  know. 

Mr.  Burke:  Well,  that  theoretically  might  be  soj  Your 
Honor;  but  when  you  consider  that  the  N.  E.  M.  jP.  A., 
who  holds  this  10,000  block  vote  in  its  hands,  is  the  pro¬ 
ponent  of  the  measure  and  is  represented  in  court  Itoday, 
I  think  there  is  very  little  doubt  as  to  which  way  it  j  would 


As  a  matter  of  fact,  the  Government  representative  sub¬ 
mitted  an  affidavit  in  which  they  did  so  vote. 

The  Court:  When  is  this  vote  to  take  place? 

Mr.  Burke:  The  vote  was — I  meant  to  mention  that.  I 
am  happy  that  you  have  asked. 

The  Court:  This  is  seeking  to  postpone  the  taking  of 
the  vote? 

Mr.  Burke :  Let  me  give  you  the  history  of  it. 

The  Court:  What  are  you  seeking? 

Mr.  Burke:  When  we  received  notice  on  about  the  12th 
of  September  from  Mr.  Aplin’s  office  in  Boston,  hp  said 
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that  ballots  were  going  out  either  that  Friday  or  there¬ 
after.  Our  men,  some  of  them,  got  them  around  the 

36  19th  of  September.  The  vote  was  to  be  made  by 
mail,  postmarked  no  later  than  Friday  the  23rd, 

which  gave  us  no  opportunity  to  do  any  campaigning. 

The  Court:  Then,  the  vote  has  already  been  taken;  is 
that  it? 

Mr.  Burke:  It  has  already  taken  place. 

The  Court:  But  it  hasn’t  been  counted? 

Mr.  Burke :  I  understand  they  have  been  counted. 

Here  is  what  happened  in  the  case  itself,  Your  Honor. 
I  came  down  and  appeared  ex  parte  before  Judge  Letts. 
Reluctant  as  I  was  to  attempt  to  restrain  the  Federal  Gov¬ 
ernment,  or  anybody  else,  for  that  matter,  but  more  par¬ 
ticularly  the  Federal  Government,  I  was  forced,  because 
of  the  speedy  way  in  which  this  was  perpetrated,  to  rush 
down  and  ask  for  a  temporary  restraining  order. 

The  Court:  You  are  exceptional.  I  don’t  know  of  any 
other  attorney  that  is  reluctant  to  attempt  to  enjoin  *  *  * 
officers. 

Mr.  Burke:  I  would  rather  have  them  see  the  fairness 
of  my  position,  which  they  have  refused  to  do. 

The  judge  did  issue  a  restraining  order.  The  Govern¬ 
ment  moved  to  vacate  it,  and  my  associate,  Mr.  Lishman, 
who  was  in  Washington,  and  I  was  in  Boston,  conferred 
with  me,  and  we  entered  into  a  stipulation,  because  the 
Government  wanted  it,  and  I  couldn’t  see  how  it 

37  could  do  us  any  harm,  to  count  the  votes  and  tabu¬ 
late  the  ballot,  but  not  take  any  action. 

Of  course,  I  have  one  thing  to  say  on  that,  Your  Honor, 
and  that  is,  because  of  the  temporary  restraining  order, 
I  should  doubt  very  much,  no  matter  what  votes  were 
counted,  if  it  really  would  be  an  effective  referendum, 
even  though  they  count  the  ballots.  The  time  was  so  short 
that  we  have  had  no  chance  to  campaign  against  the 
block  vote. 
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The  Court:  Well,  what  are  you  seeking? 

Mr.  Burke :  I  seek  to  restrain  the  taking  of  the  |  vote, 
the  putting  into  operation  of  the  order, - 

The  Court  (Simultaneous  with  last  line) :  That  had  hap¬ 
pened. 

Mr.  Burke:  All  right.  I  now  seek  to  restrain  thd  put¬ 
ting  into  operation  of  the  order,  in  the  event  of  a  favqrable 
vote  as  taken,  on  the  ground  that  it  was  not  projperly 
taken;  and  then  I  go  on  to  attack — and  that  is  wh^  we 
have  asked  the  three-man  court,  three- judge  court.  |  We 
claim  that  this  is  an  attempt  to  regulate  us  downward, 
where  the  purpose  of  the  Act  is  to  establish  minimum  prices 
for  producers. 

What  this  particular  action,  the  way  it  operates  on 
the  Framingham  farmers  is  to  establish  a  maximum  price 
far  below  what  they  currently  get;  instead  of  protecting 
them  in  their  market,  it  is  destroying  their  market j  and 
is  running  directly  contrary  to  the  whole  purpose  oif  the 
Agricultural  Act,  which  was  to  establish  a  fair  mini- 
38  mum.  It  is  not  an  appropriate  action  on  the  j  part 
of  the  Secretary  to  take  from  us  our  current  market 
and  reduce  us  to  the  lowest  common  denominator,  j  We 
submit  that  that  is  not  a  proper  either  interpretation  of 
the  law  or  a  proper  law,  if  the  interpretation  is  correct. 

We  also  seek  a  review  on  the  facts,  because  we  don’t 
believe  there  is  a  thing  in  the  record  that  justifies  adding 
these  four  towns. 

The  Court:  Can  you  have  judicial  review  on  the  ^acts 
if  there  is  substantial  evidence? 

Mr.  Burke :  I  say  there  is  no  substantial  evidence. 

The  Court:  Oh. 

Mr.  Burke:  As  a  matter  of  law,  they  are  absolutely 
wrong.  I  realize  I  have  a  hard  burden  on  that. 

All  I  am  saying  is  that  I  should  have  a  temporary  in¬ 
junction  to  give  us  a  chance  to  test  this  out,  because  of 
the  severity  of  its  impact. 
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The  Court:  Test  what  out? 

Mr.  Burke:  Whether  or  not,  on  the  petition  for  review, 
this  is  clearly  wrong  as  a  matter  of  law,  that  there  is  ab¬ 
solutely  no  evidence  to  support  it,  on  the  one  hand;  and 
second,  that  it  is  an  unconstitutional  proceeding  and  flies 
in  the  face - 

The  Court:  That  would  take  a  three-judge  court,  on 
the  second - 

Mr.  Burke:  That  is  correct,  Your  Honor.  All 

39  we  want  is  our  opportunity  to  try  those  out,  and 
not  be  kicked  in  the  meantime. 

Thank  you,  Your  Honor.  I  have  some  affidavits  that 
I  would  like  to —  They  are  not  arranged  in  proper  order. 

The  Court:  You  may  file  them  with  the  clerk. 

Mr.  Burke:  I  could,  Your  Honor,  as  Mr.  Lishman  sug¬ 
gests,  argue  the  constitutional  matter  more  at  length,  or 
I  could  brief  it. 

The  Court:  I  think  you  had  better  argue  it,  because  we 
have  to  decide  these  cases  expeditiously  in  this  court,  you 
know. 

Mr.  Burke:  Well,  I  had  better  make — I  made  some 
notes,  Your  Honor,  in  the  limited  time  I  have  been  able  to 
devote  in  recent  weeks  to  this  case,  and  reluctant  as  I 
am  to  read  an  argument,  I  would  like  to  read  the  notes 
that  I  have  recorded. 

The  reason  for  the  request  for  the  three-judge  court 
is  that  the  Agricultural  Marketing  Act  of  1937,  as  amended, 
especially  Section  8c  thereof,  as  construed  and  applied 
by  the  defendant  to  the  plaintiffs,  is  repugnant  to  the 
Fifth  Amendment  and  to  Article  2,  Section  1  of  the  Con¬ 
stitution,  which  refers  to  the  delegation  of  powers. 

The  Act  delegates  legislative  power  to  the  defendant 
without  the  imposition  of  any  sufficient  standard  or  guide 
for  the  exercise  of  his  power.  And  I  quote  Stark  v. 

40  Wickard,  321  U.  S.  288,  at  page  291.  “The  imme¬ 
diate  object  of  the  Act  is  to  fix  minimum  prices  for 


Transcript  of  Sept.  27, 1955  Hearing  Before  Judge  Pine 

the  sale  of  milk  by  producers  to  handle.  It  does  not  fdrbid 
sales  at  prices  above  the  minimum.” 

In  our  case,  I  have  demonstrated  to  you  that  that  |  just 
doesn’t  happen.  They  don’t  sell  at  prices  above  the  mini¬ 
mum. 

There  is  no  standard  or  guide  in  the  Act  as  to  what  cri¬ 
teria  must  be  followed  by  the  defendant  in  administering 
the  Act  so  as  to  accomplish  the  immediate  object  o^  the 
Act:  namely,  the  fixing  of  minimum  prices. 

The  defendant,  the  Government,  in  its  points  andj  au¬ 
thorities  makes  no  mention  of  any  standard  employed  by 
the  defendant  in  taking  his  present  action.  He  makeS  no 
mention  of  the  immediate  object  of  the  Act  as  the  fixing 
of  minimum  prices.  His  points  and  authorities  assume 
that  the  Act  gives  the  defendant  the  right,  in  his  discre¬ 
tion,  to  fix  plaintiffs’  maximum  prices.  The  defendant 
takes  the  position  that  what  procedure  he  may  follow  in 
fixing  either  minimum  or  maximum  prices,  or  action  or 
determination  he  may  take,  rests  exclusively  in  the;  de¬ 
fendant’s  own  uncontrolled  discretion,  and  that  his  Exer¬ 
cise  of  that  discretion  is  not  subject  to  judicial  revie^. 

The  recent  Tax  Court  cases  I  mentioned  are  a  complete 
refutation  of  this  unconstitutional  position  of  the  (gov¬ 
ernment.  And  I  quote  from  the  case  of  Social  Se- 
41  curity  Board  versus  Nierotko,  327  U.  S.  358 : 

“An  agency  may  not  finally  decide  the  limits  of 
the  statutory  power.  That  is  a  judicial  function.’!’ 

What  the  defendant  Secretary  is  doing  here  is  nok  to 
fix  minimum  prices  for  milk,  but  to  require  the  plaintiffs 
to  subject  themselves  to  a  regulation  compelling  them 
to  surrender  a  substantial  part  of  their  net  return  to  a 
fund  which  is  to  be  used  to  defray  the  heavy  administra¬ 
tive  costs  of  running  a  governmental  milk  control  pro¬ 
gram  desired  by  a  group  of  cooperative  associations! 

The  due  process  clause  of  the  Fifth  Amendment  <jloes 

I 

i 
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not  permit  this  taking  of  the  plaintiffs’  rights  and  prop¬ 
erty  for  the  selfish  advancement  of  the  private  interests 
of  some  10,000  members  of  the  cooperative  associations. 
It  is  an  improper  taking  of  property  for  a  private  and  not 
a  public  purpose. 

Congress  has  no  power  to  authorize  the  defendant  to 
effectuate  such  a  taking,  whether  by  means  of  a  sham, 
false  referendum  or  otherwise.  I  say  “or  otherwise” 
because  it  may  be  argued  he  didn’t  have  to  take  the  ref¬ 
erendum.  But  he  does  have  to  ascertain  the  desire  of 
the  people  in  the  area,  and  he  has  decided  to  take  the 
referendum.  He  has  to  ascertain  their  desires,  and  I 
know  of  no  other  way  that  he  could  do  it. 

The  Court :  Is  that  binding  on  him,  the  referen¬ 
dum? 

42  Mr.  Burke:  I  would  assume  so,  from  the  lan¬ 
guage  of  the  statute. 

At  any  rate,  that  has  been  the  position  of  the  Govern¬ 
ment,  and  it  has  been  the  standard  that  they  have  always 
taken.  I  know  of  no  case  that  challenges  the  problem. 

You  see,  Your  Honor,  this  case  is  of  importance  in 
the  sense  that  it  is  the  first  attempt  of  the  Secretary  to 
expand  an  area  piecemeal.  It  can  have  devastating  ef¬ 
fects. 

The  Court:  No  area  has  ever  been  expanded  before? 

Mr.  Burke:  There  was  one  that  I  know  of,  where  they 
took  one  town,  of  Haverhill,  and  it  was  not  challenged, 
to  any  extent.  This  is  the  first  time  I  know  that  we  have 
been  in  this  court  to  challenge.  And  with  a  precedent, 
we  have  a  pretty  good  idea  where  they  will  move  from 
there. 

The  Court :  Well,  they  have  enlarged  their  areas, 
haven’t  they,  with  the  consent  of  those  affected? 

Mr.  Burke:  Not  that  I  know  of. 

The  Court:  Really? 
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Mr.  Burke:  They  did  take  in  the  town  of  Bedford  at 
one  time,  into  the  Boston  order - 

The  Court:  I  don’t  mean  in  Massachusetts. 

Mr.  Burke:  — and  Haverhill  into  the  Lawrence-lJowell 
order,  of  Massachusetts.  I  don’t  know  of  any  bther 
jurisdiction.  It  may  be  I  just  haven’t  heard  of  thep. 

The  Court:  That  was  with  the  consent  of  th6 - 

43  Mr.  Burke:  Apparently.  Apparently  no  chal¬ 
lenge  such  as  we  are  now  making. 

The  Court:  Well,  somebody  must  have  gotten  hurt. 

Mr.  Burke:  Well,  a  lot  of  clients  get  hurt,  Your  Honor, 
and  don’t  sue. 

The  Court:  Oh,  yes. 

Mr.  Burke:  They  just  take  it  and  fold  up  and  like  the 
Arabs,  silently  steal  away. 

The  Court:  Well,  in  areas  of  this  kind,  readjustments 
occur,  and  somebody  is  injured. 

Mr.  Burke:  It  may  be,  Your  Honor,  with  reference  to 
other  jurisdictions.  I  am  not  familiar  with  the  produc¬ 
tion  patterns  in  other  milk  producing  States,  other  than 
the  New  England  States. 

The  Court:  You  take  the  position  there  can  be  ni)  en¬ 
largement  of  an  area,  if  the  persons  who  are  taken  in 
object? 

Mr.  Burke:  That  is  correct.  Your  Honor.  And  don’t 
want  it,  and  object.  This  particular  case  shows  it  |  defi¬ 
nitely,  because  there  is  no  necessity  for  it. 

The  Court:  You  represent  all  the  farmers  in  Natick, 
Framingham,  Sudbury,  Concord,  Lincoln,  Wayland,;  and 
Weston? 

Mr.  Burke :  Yes,  Your  Honor,  and  many  more  in  Massa¬ 
chusetts  who  are  behind  us  in  this  matter. 

The  Court:  Well,  those  are  the  ones  affected? 

44  Mr.  Burke:  Yes. 

The  Court:  No,  wait.  I  think  you  said  i^  was 
proposed  to  take  in  all  of  those  towns,  but  the  final!  con- 
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elusion  was  to  take  in  Natick,  Framingham,  Sudbury,  and 
Wayland;  wasn’t  that  it? 

Mr.  Burke:  That  is  correct. 

The  Court:  And  Wellesley. 

Mr.  Burke:  Weston. 

The  Court:  Weston,  not  Wellesley. 

Mr.  Burke:  Framingham,  Natick,  Weston,  and  Way- 
land. 

I  think  the  easier  way  to  state  it,  Your  Honor,  is - 

The  Court:  And  Framingham,  Natick,  Wayland,  and 
Weston, — do  you  represent  all  the  farmers  in  that  area? 

Mr.  Burke:  Yes,  Your  Honor,  and  probably  others  in 
the  surrounding  towns  who  deliver  their  milk  to  dealers 
in  those  four  towns. 

The  Court:  By  “dealers,”  you  mean  dairymen,  or 
handlers? 

Mr.  Burke:  Handlers.  In  other  words,  some  of  the 
supply  for  a  Framingham  handler  may  come  from  a  more 
remote  town  than  those  four,  and  if  so,  I  represent  him. 
Northboro,  for  instance,  is  one  of  the  towns,  one  of  the 
men  who  signed  an  affidavit  for  me.  They  truck  the 
milk  down - 

The  Court:  Is  that  the  Wavenev  Farm  you  spoke  of? 

Mr.  Burke:  No,  sir.  That  is —  Yes,  this  man,  I  think 
I  am  right,  the  man  whose  affidavit  I  have,  who 
45  supplies  Wavenev  Farms,  lives  in  Northboro,  which 
is  outside  these  four  towns,  but  nevertheless  he 
would  be  covered. 

The  Court:  Well,  the  Waveney  concern  is  a  milk  pro¬ 
ducer  and  processor  and  handler? 

Mr.  Burke:  And  distributes,  sells  to  the  retail  trade. 
He  is  a  one-man  operation,  a  unit  operation. 

The  Court:  From  the  production  to  the  consumer? 

Mr.  Burke:  Plus  importation  of  other  farmers’  pro¬ 
duction. 

The  Court:  To  supplement  his  own? 
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Mr.  Burke:  That  is  right. 

The  Court:  I  see. 

Mr.  Burke:  And  what  he  would  do,  would  have;  to  do 
in  the  future,  in  order  to  keep  his  own  home  farm  produc¬ 
tion,  he  would  drop  his  producers,  and  he  would  buy  milk 
out  of  the  Boston  pool  and  pay  the  Boston  Class  I  j  price, 
plus  a  handling  charge,  plus  a  premium,  to  let  him  keep 
his  own  Class  I  production  himself. 

I  would  like  to  repeat  that  Congress  cannot  autjhorize 
the  coercion  of  these  plaintiffs  to  subsidize  fromj  their 
operating  revenue  the  administrative  costs  of  sjich  a 
procedure  and  the  financial  sacrifice  involved  in  it.  j  Con¬ 
gress  cannot  constitutionally  supplant  regulation  by  the 
Commonwealth  of  Massachusetts  with  an  order  designed 
to  compel  the  plaintiff  to  pay  into  the  Federal  pool, 
46  or  become  a  part  of  the  Federal  pool. 

Congress  cannot  authorize  the  defendant  to  fix 
plaintiffs ’  maximum  prices  or  to  confiscate,  which  i^  what 
this  really  is,  part  of  their  net  return  and  their  qapital 
assets  in  order  to  benefit  farmers  in  a  more  remote!  area, 
who  happen  to  be  members  of  a  cooperative  society^ 

There  is  no  need,  no  public  need  for  this  expansion, 
as  demonstrated  repeatedly  at  the  hearing.  To  some  ex¬ 
tent,  this  is  a  coercion  by  the  co-ops,  the  elimination  of 
competition,  and  seeking  the  Government  aid  to  accom¬ 
plish  that. 

In  the  case  of  Tennessee  Electric  Power  Company  v. 
TVA,  306  U.  S.  118,  and  Alabama  Power  Company  v. 
Ickes,  302  U.  S.  464,  the  Supreme  Court  held  that  pri¬ 
vate  power  companies  had  no  legal  right  to  free  ^hem- 
selves  from  competition  by  others.  That  is  a  basic  |  prin¬ 
ciple,  and  it  seems  to  me  applicable  to  the  present  case. 

In  the  present  case,  the  defendant  has  no  constitu¬ 
tional  right  to  act  in  such  a  way  as  to  free  the  coopera¬ 
tives  herein  from  the  plaintiffs  ’  competition,  and  no  Ibene- 
fit  to  the  public  in  the  form  of  reduced  price  or  otherwise 
will  result. 
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On  the  contrary,  an  unnecessary  bureaucratic  control 
is  expanded  over  a  larger  area,  where  it  is  not  needed  and 
not  wanted. 

47  The  defendant  has  no  constitutional  power  to 
take  the  referendum  in  the  manner  that  he  has,  or 

to  act  upon  it;  to  amend  the  marketing  area  in  the  man¬ 
ner  proposed,  he  is  acting  beyond  the  powers  granted  him 
by  the  statute. 

The  Massachusetts  milk  control  will  be  ousted.  Farm¬ 
ers  who  have  accepted  State  control  and  adjusted  their 
business  operations  thereto  will  have  to  liquidate  their 
businesses  or  bend  the  knee  and  agree  that  the  defendant 
has  the  power  to  fix  their  maximum  prices,  not  their  mini¬ 
mum  prices,  and  also  to  compel  them  to  relinquish  a  sub¬ 
stantial  part  of  their  income  and  their  capital  as  repre¬ 
sented  in  their  farms. 

This  case  does  not  revolve  around  the  technical  details 
of  the  milk  business.  Decisions  in  that  field  must  nat¬ 
urally  be  left  to  the  Secretary  and  his  aides.  This  case 
revolves  around  the  question,  Does  the  Secretary  have 
uncontrolled  discretionary  power  to  fix  the  plaintiffs’ 
prices  in  such  a  way  as  to  compel  the  plaintiffs  to  donate 
part  of  their  earned  income  to  the  benefit  of  some  greater 
number  in  a  more  remote  area,  in  the  scheme  proposed 
by  three  large  cooperative  associations? 

The  Court:  May  I  have  that? 

(Notes  handed  up  to  court.) 

The  Court:  I  will  take  a  five-minute  recess. 

(Brief  recess,  followed  by:) 

Mr.  Burke:  Your  Honor,  just  as  I  concluded  my 

48  argument  before  the  recess,  I  mentioned  the  fact 
that  I  had  some  affidavits,  and  I  wx>uld  like  to  sub¬ 
mit  them.  Merely  for  the  stenographic  reporter,  I  have 
the  affidavit  of  Paul  F.  Hawley  of  the  Hood  Company, 


i 
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with  reference  to  their  importations  at  East  Bridgewater 
from  the  Dairymen’s  League  Great  Barrington  j Plant; 
the  affidavit  of  Herman  Sparrow,  a  farmer  in  thi  area, 
with  reference  to  his  financial  loss;  the  same  of  the}  plain¬ 
tiff  Arthur  Schofield:  the  affidavit  of  William  Jackson, 
one  of  the  owners  of  Waveney  Farms,  that  I  mentioned; 
the  affidavit  of  Charles  Donaldson,  one  of  the  producers 
supplying  Waveney  Farms;  and  the  affidavit  of  aii  asso¬ 
ciate  of  mine,  Fred  Fisher,  who  got  the  information  I 
have  used  in  argument  about  how  the  ballots  wefe  sent 
out. 

The  Court:  They  will  be  received  and  marked  “Filed,” 
and  then  let  me  have  them. 

The  Deputy  Clerk:  Yes,  Your  Honor.  I  will  have  to 
file  them  downstairs  and  bring  them  up. 

The  Court:  I  understand. 

Yes,  sir? 

Argument  on  Behalf  of  the  Defendant 


Mr.  Girard:  May  it  please  the  court,  you  may  have 
wondered  why  I  was  so  precipitous  in  going  aheaji  with 
this  argument,  when  we  had  not  yet  received  many  of 
the  papers  that  have  been  filed  here  today.  My 
49  reason  w*as  that  wiiile  the  Honorable  Judg^  Letts 
dissolved  the  temporary  restraining  order,  fyi  con¬ 
nection  therewith  we  stipulated  that  the  Secretary  -would 
take  no  action  in  this  proceeding  with  respect  to  the 
issuance  of  any  order  until  you  had  an  opportunity  to 
hear  argument  and  make  a  decision  with  respect  ito  the 
motion  for  preliminary  injunction. 

So  w*e  in  the  Department  of  Agriculture  arej  quite 
anxious  that  this  matter  be  disposed  of  as  promptly  as 
possible,  because  there  are  some  very  important  pro¬ 
posals  in  connection  with  the  proposed  amendments  to 
the  Boston  milk  order  which  should  go  into  effect  if 
the  Secretary  finds  and  determines  that  the  results  of 
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the  referendum  indicate  that  they  are  approved  by  two 
thirds  of  the  producers  supplying  the  Greater  Boston 
marketing  area,  and  that - 

There  is  a  provision  in  the  Act  which  provides  for 
handlers  signing  an  agreement.  Well,  handlers  in  the 
Boston  area  have  not  signed  the  agreement,  which  incor¬ 
porates  the  same  provisions  as  the  order  would  provide, 
in  the  last  fifteen  years,  so - 

The  Court:  Is  your  definition  of  “handler”  the  man 
who  distributes  the  milk  to  the  consumer? 

Mr.  Girard:  That  is  right,  sir. 

The  Court:  All  right.  I  just  wanted  to  know  whether 
that  was  your  definition. 

Mr.  Girard:  These  handlers  in  Boston  have  not 
50  signed  any  agreement  with  the  Secretary  to  pro¬ 
vide  for  regulation  in  the  last  fifteen  years.  When 
that  happens,  the  Act  specifically  provides  that  before 
the  Secretary  can  put  the  order  into  effect,  he  must  find 
that  the  failure  of  the  handlers  to  sign  such  an  agreement 
tends  to  obstruct  the  effectuation  of  the  declared  policy 
of  the  Act;  and  further,  that  the  issuance  of  the  order, 
or  the  amendment,  as  is  the  case  here,  is  necessary  to 
enhance  the  interests  of  all  the  producers  in  that  mar¬ 
keting  area. 

Consequently,  I  would  suggest  to  Your  Honor  that 
they  are  premature  in  bringing  this  proceeding  at  this 
time.  There  has  been  nothing  done  by  the  Department 
of  Agriculture  which  in  any  sense  can  be  considered  a 
final  order  or  determination.  There  is  no  regulation, 
there  is  no  obligation  or  invasion  of  anybody’s  rights. 
All  the  Secretary  did  was,  after  this  long  and  elaborate 
hearing,  issue  a  decision  in  which  he  made  certain  find¬ 
ings  and  conclusions,  among  which  was  the  decision  to 
expand  the  marketing  area  to  include  these  four  addi¬ 
tional  towns.  He  thereafter,  pursuant  to  the  statute, 
directed  that  a  referendum  be  conducted  among  the  pro- 
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ducers,  to  ascertain  whether  they  would  favor  the  issu¬ 
ance  of  such  an  order. 

Now,  until  he  makes  final  determinations  with  jrespect 
to  the  referendum,  until  he  makes  a  determination  that 
the  failure  of  the  handlers  to  approve  obstructs 

51  the  effectuation  of  the  Act,  until  he  makesj  a  de¬ 
termination  that  the  only  means  of  advancing  the 

interests  of  the  producers  who  supply  this  area  ydll  be 
effectuated  by  the  amendment,  he  cannot  issue  any|  order. 
Consequently,  until  such  an  order  is  issued,  I  believe  the 
complainants  are  in  the  position  of  having  failed  *  to  ex¬ 
haust  their  administrative  remedies.  They  have  jumped 
the  gun,  as  you  put  it  before. 

Whether  he  will  issue  an  order  is  questionable,  jl  can¬ 
not  outguess  the  Secretary. 

The  Court:  What  does  the  file  show  as  to  that? 

Mr.  Girard:  It  doesn’t  indicate  anything. 

The  Court:  Does  it  say  he  is  threatening  to  issue  it? 
Mr.  Girard:  Yes. 

The  Court:  And  what  do  you  say  in  reply  to  that]? 

Mr.  Girard:  I’ll  say  that - 

The  Court:  No,  what  you  say  in  the  record. 

Mr.  Girard:  Well,  of  course,  there  is  no  record,'  Your 
Honor. 

The  Court:  Well,  haven’t  you  filed  an  answer? j 
Mr.  Girard:  No.  This  case  was  instituted  last |  week. 
The  Court:  Have  you  filed  affidavits? 

Mr.  Girard:  Yes. 

The  Court:  What  do  you  say  in  your  affidavits t 
Mr.  Girard:  We  say  that  the  Secretary  has  directed 
that  a  referendum  be  conducted,  that  at  the  time  of 

52  the  institution  of  the  suit,  ballots  had  been  mailed 
out  to  producers  or  representatives  of  producers, 

in  the  number  of  some  12,800  or  12,900,  and  that  w^  have 
to  wait  until  the  results  of  the  referendum  before  i  these 
other  actions  can  be  taken. 
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The  Court:  What  do  you  say  as  to  the  threat?  Do  you 
deny  the  threat? 

Mr.  Girard:  I  will  have  to  confess  that  there  is  a  dis¬ 
tinct  likelihood  that  the  Secretary  may  issue  this  order, 
after  all  these  other  procedural  steps  are  completed. 

T,  of  course,  can’t  commit  the  Secretary  on  that.  Of 
course,  he  hasn’t  made  up  his  mind  as  to  whether  he  is 
going  forward  or  not. 

The  Court:  Well,  the  record  shows  a  threat  has  been 
made,  and  that  is  not  denied.  Is  that  correct? 

Mr.  Girard:  Well, - 

The  Court:  No,  don’t  quibble  with  me. 

Mr.  Girard :  No,  there  is  no  specific  denial,  Your  Honor. 

The  Court:  Then,  that  would  justify  an  injunction,  if 
it  was  otherwise  justified. 

Mr.  Girard:  Well, - 

The  Court:  It  wouldn’t  make  it  premature;  would  it? 

Mr.  Girard:  Except  to  the  extent  that  it  is  conjectural 
as  to  whether  there  is  ever  going  to  be  an  order 
53  issued.  It  is  contingent  on  so  many  ifs. 

The  Court:  I  have  always  understood  that  a 
threat  to  do  something  was  one  of  the  grounds  for  an  in¬ 
junction,  unless  the  threat  was  denied.  That  is  the  rea¬ 
son  I  pressed  you  when  you  said  he  was  premature. 

Mr.  Girard:  I  appreciate  that,  Your  Honor.  The  only 
thing  is  that —  We  can’t  deny  the  order  will  issue.  We 
can’t  say  it  won’t  be  issued. 

The  Court:  Do  you  deny  he  has  threatened  to  issue 
it? 

Mr.  Girard:  No,  I  certainly  wouldn’t,  because  of  the 
fact  that  the  Secretary  has  reached  his  final  decision  after 
a  full  and  complete  hearing  under  Sections  7  and  8  of 
the  Administrative  Procedure  Act,  in  which  he  found  that 
the - 

The  Court :  I  am  not  impressed  with  your  argument  that 
it  is  premature,  under  the  circumstances. 
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Mr.  Girard:  Okay,  I’ll  move  on,  Your  Honor. 

The  Court:  If  you  have  something  further  to  fcay,  I 
will  hear  you  on  it,  on  that  point. 

Mr.  Girard:  Well,  the  only  thing  I  have  to  say,|  Your 
Honor,  is,  at  the  time  this  action  was  instituted,  we  were 
right  in  the  middle  of  a  referendum.  We  didn’t!  know 
what  the  producers  would  do  in  that  referendum!.  He 
says  that  these  proponents  are  going  to  cast  theiij  vote. 
We  didn’t  give  them  all  the  relief  they  requested  iij  their 
public  hearing.  Moreover,  there  are  17  different 

54  cooperative  associations  who  are  entitled  to  par¬ 
ticipate  in  that  referendum. 

The  Court:  Is  this  all  in  the  record? 

Mr.  Girard:  There  is  no  record,  Your  Honor. 

The  Court:  My  dear  sir,  what  are  we  talking  pbout? 
A  lawsuit.  A  lawsuit  has  a  record. 

Mr.  Girard:  We  have  an  affidavit,  if  Your  Honor  please, 
executed  by  the  referendum  agent,  setting  forth  thej  facts 
with  respect  to  the  referendum;  and  for  Your  Honor’s 
further  edification, - 

The  Court:  I  wanted  to  confine  you  to  what  is  |n  the 
record  before  the  court,  not  something  else,  because  I 
decide  this  case  on  that  record  and  nothing  else. 

Mr.  Girard:  That  is  right,  Your  Honor. 

The  Court:  All  right. 

Mr.  Girard:  There  is  before  this  court  this  applica¬ 
tion;  in  fact,  the  complaint  of  the  plaintiffs.  Thq  only 
thing  they  allege  in  their  complaint  is  that  then-well, 
they  do  allege  the  Secretary  threatens  to  issue  this  or¬ 
der.  But  they  allege  that  somehow  or  other,  they|  have 
a  constitutional  right  to  have  their  milk  regulated  by 
the  State  of  Massachusetts  Milk  Control  Commission, 

i  7 

rather  than  the  Secretary  of  Agriculture. 

As  I  listened  to  argument  of  counsel,  it  seemed  io  me 
he  was  rearguing  both  the  Rock  Royal  anjl  the 

55  Hood  cases,  with  respect  to  every  matter  hfe  has 
presented  in  connection  with  the  size  of  the  j  mar- 
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keting  area.  The  pooling  of  producer  receipts,  the  ref¬ 
erendum,  the  manner  in  which  it  was  conducted, — all  of 
those  questions  were  decided  in  both  the  United  States  v. 
Rock  Royal  and  the  United  States  v.  Hood  cases. 

The  question  of  area  coverage  was  also  before  the  court 
in  the  United  States  against  Wrightwood  case.  There, 
the  court  held  that  the  mere  fact  that  you  had  uniformity 
of  health  approval  for  milk  in  the  area  of  regulation 
was,  in  and  of  itself,  sufficient  to  justify  the  extent  of  the 
marketing  area  in  that  case. 

The  court  held  in  the  Rock  Royal  case  that  it  isn’t 
under  Federal  discretion  on  the  part  of  the  Secretary. 
He  has  discretion,  provided  there  is  evidence  in  the  hear¬ 
ing  record  which  would  permit  the  exercise. 

Sure,  there  is  some  question  of  judgment  involved  in 
how  extensive  a  marketing  area  should  be. 

The  Court:  What  is  his  criterion  when  he  takes  in  blank 
area? 

Mr.  Girard:  That  it  is  a  homogeneous,  integral — so¬ 
cially  and  economically — part  of  an  area,  a  metropolitan 
area. 

The  Court:  Is  that  in  the  statute? 

Mr.  Girard:  It  is  not  in  the  statute.  That  must  be 
56  determined  on  the  basis  of  evidence  in  the  record. 

The  Court :  Where  did  you  get  the  criterion  ? 

Mr.  Girard:  The  statute  provides  that  whenever  the 
Secretary  finds  that  an  order  will  tend  to  effectuate  the 
clear  policy  of  the  Act  with  respect  to  milk  marketed  in 
a  prescribed  area,  then  he  will  hold  a  hearing  to  deter¬ 
mine  the  facts.  That  is  exactly  what  was  done  here. 

The  Court:  He  does  more  than  determine  facts.  He 
reaches  conclusions. 

Mr.  Girard:  Well,  he  determines  the  facts,  reaches  con¬ 
clusions.  That  is  right,  sir. 

The  Court:  And  what  is  the  criterion  for  the  conclu¬ 
sions  ? 
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Mr.  Girard:  Well,  the  criteria  of  practicality  of  regu¬ 
lation,  where  it  is  practical,  whether  there  is  a  justifi¬ 
cation,  need  for  an  order,  whether  the  order  would! pro¬ 
vide  equity  among  all  the - 

The  Court:  Will  you  read  the  Supreme  Court  opinion 
on  those  points? 

Mr.  Girard:  Yes,  sir. 

The  Court:  Will  you  do  it  now,  where  the  Supreme 
Court  says  the  criterion  is  the  practicality? 

Mr.  Girard:  With  respect  to  the  extent  of  the  market¬ 
ing  area,  the  Supreme  Court  did  say  that.  I  don’t  have 
the  decision  with  me,  Your  Honor. 

The  Court:  Don’t  some  of  your  numerous 
have  it? 

57  Mr.  Strickler:  I  could  get  it,  Your  Honor. 

Mr.  Girard:  We  could  get  it,  Your  Honor. 

The  Court:  Yes.  I  want  to  know  about  that.  Th^it  is 
one  of  the  strong  points  that  the  plaintiffs  have  raised, 
that  he  is  exercising  discretion  without  any  legislative 
criterion. 

Mr.  Girard:  That  was  exactly  the  point  they  raised  in 
the  Supreme  Court:  there  were  no  standards  in  the  jAct. 

The  Court:  T  just  want  to  find  out  what  the  Supreme 
Court  said. 

Mr.  Girard:  The  Supreme  Court  said  that  of  coprse, 
the  standards  are  in  the  Act.  He  is  to  provide  regula¬ 
tion  in  these  areas  where  you  have  interstate  movements 
of  milk,  like  New  York,  Boston,  where  the  locality  is 
dependent  upon  out-of-state  sources  for  their  milk;  ihat 
he  is  to  provide  regulation,  as  was  the  case  there,  wiere 
it  is  shown  that  there  is  unregulated  milk  in  the  airea, 
that  there  was  regulated  milk  in  the  area,  that  the  pro¬ 
ducers  of  the  regulated  milk  were  being  hurt  by  the  Jfact 
that  they  were  carrying  surplus,  which  these  local  pro¬ 
ducers  were  not  carrying. 

The  Court:  Has  he  made  that  finding  in  this  case? 
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Mr.  Girard :  He  did  make  that  finding  in  this  case,  Your 
Honor. 

Now,  we  don’t  have  the  record  before  us,  it  hasn’t 

58  been  put  into  the  evidence  of  this  case,  and  of 
course,  all  these  arguments  that  he  has  presented 

can’t  be  determined  before  the  record  has  been  certified 
to  this  court,  which  would  be  done  on  the  merits. 

There  are  some  2200  producers  in  Massachusetts,  local 
producers,  whose  milk  is  regulated  under  the  Merrimack, 
which  was  formerly  the  Lowell-Lawrenee  order;  the 
Springfield  order,  the  Worcester  order,  and  the  Boston 
order.  They  seem  to  be  getting  along  fairly  well. 

Of  course,  all  producers  feel  they  have  been  hurt  be¬ 
cause  of  the  economic  situation,  that  they  don’t  feel  as 
though  their  position  has  improved  to  the  extent  that 
industrial  position  has  improved.  But  nevertheless  there 
are  2200  producers  in  the  state  of  Massachusetts  who 
are  presently  regulated  under  these  four  milk  orders. 

With  respect  to  his  dissertation,  he  neglected  to  show 
that  there  are  two  additional  plants  of  the  Hood  Company 
in  Vermont,  and  these  plants  send  milk  down  to  here  and 
to  here  (indicating  on  board).  These  plants  send  milk 
down  to  here.  Hood  Company  has  a  plant  right  here, 
which  is  very  close  to  that  area. 

Now,  these  12,000  producers  are  bringing  milk  into 
this  area  here.  Hood  does  not  supply  this  milk  from 
their  plant  in  Boston,  because  it  wants  to  get  unregu¬ 
lated  milk,  milk  for  which  no  price  is  fixed,  milk 

59  which  it  can  get,  as  the  record  indicated,  at  a  blend 
price.  They  can  buy  milk  up  here  at  the  Boston 

blend,  bring  it  down  here,  and  sell  it  into  this  area  at 
the  regular  retail  price. 

The  Hood  Company,  of  course,  gets  milk  from  here. 
(Indicating  throughout)  They  say  one  half  of  1  per  cent. 
That  is  an  immense  plant,  handling  over  10  million  pounds 
of  milk.  So  when  you  talk  about  one  half  of  1  per  cent, 
you  are  still  talking  about  substantial  volumes  of  milk. 
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They  are  serving,  these  area  farmers,  these  area  farm¬ 
ers  up  here,  the  10,000,  as  the  affidavit  in  the  record  shows. 
The  milk  of  10,000  producers  that  are  now  supplying 
Greater  Boston,  part  of  it  is  going  into  this  area.  jThe 
milk  of  10,000  producers  is  going  into  Boston  city  plants, 
from  which  more  than  half  the  handlers  supplying  this 
particular  area  are  receiving  their  supplies. 

The  Court:  That  is  certainly  contrary  to  what  iMr. 
Burke  told  me. 

Mr.  Girard:  But  that  is  what  the  record  shows. 

The  Court:  He  told  me  that  the  Framingham  area  was 
supplied,  as  he  put  it,  the  four  towns,  was  supplied j  ex¬ 
clusively  by  milk  produced  there  or  imported  from  put- 
lying  districts. 

Mr.  Girard:  Well,  that  isn’t  a  correct  statement,  Yjour 
Honor.  The  record  shows  that  50  per  cent  of  the  han¬ 
dling — 

The  Court:  Didn’t  you  say  that,  Mr.  Burke? 

60  Mr.  Burke:  I  think,  Your  Honor,  what  I  ^aid 
was  that  most  of  the  milk  consumed  in  the  Fram¬ 
ingham  area  came  locally.  Some  came  from  the  Hood 
plant,  some  from  the  Devine  plants;  and  he  is  confect 
that  Hood  also  gets  it  from  others.  I  have  no  reason 
to  exclude  that. 

The  statement  he  now  makes,  that  50  per  cent  copies 
out  of  Boston,  is  absolutely  not  to  be  found  in  the  Rec¬ 
ord. 

Mr.  Girard:  I  didn’t  say  that,  Your  Honor. 

Mr.  Burke:  What  I  said,  I  think  I  did  say  this,  Your 
Honor:  that  there  was  a  trickle,  and  that  no  one  knOws 
the  percent,  because  it  doesn’t  show  in  the  record,  from 
the  Greater  Boston  area.  I  think  that  is  what  I  sai4 

The  Court:  Very  well. 

Mr.  Girard:  I  submit,  Your  Honor,  when  50  per  cent 
of  the  handlers  in  this  area  are  reciving  their  supplies, 
coming  in  from  Boston,  it  is  more  than  a  trickle,  i  A 
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handler  does  not  go  out  to  Framingham,  which  is  some 
fifteen,  twenty  miles  from  Boston,  to  peddle  two  or  three 
quarts  of  milk. 

Of  course,  in  these  proceedings  that  we  have,  we  can’t 
subpoena  records,  and  so  on.  People  are  reluctant  to 
tell  trade  secrets.  They  are  reluctant  to  tell  how  many 
customers  they  have,  and  so  on.  So  it  is  difficult  to  get 
statistical  information.  But  you  do  get  sufficient  sub¬ 
stantial  information  to  adequately  demonstrate  that 

61  there  is  a  substantial  supply  of  milk  coming  from 
these  Boston  handlers. 

As  a  matter  of  fact,  the  Hood  Company  down  here, 
which  is  a  big  handler,  ship  about  9  million  pounds  of 
milk  a  year  to  Natick,  which  is  the  source  of  supply  for 
the  Framingham-Natick  area.  That  is  not  a  small  op¬ 
eration.  It  is  a  large  operation. 

This  area  here  has  a  population  of  75,000  people.  It 
is  treated  by  the  Bureau  of  Census  as  an  integral  part 
of  Metropolitan  Boston.  They  have  principal  highways 
going  out  to  this  area.  Migrations  have  taken  place  from 
Boston  to  Natick  and  Framingham,  just  as  migrations 
are  taking  place  to  Bethesda,  Chevy  Chase,  Silver  Spring, 
and  the  areas  around  Washington.  So  you  do  have  a 
natural  area. 

Now,  with  respect  to  these  manufacturers  who  com¬ 
prise,  I  believe,  the  minority  of  the  producers — and  that 
is  demonstrated  by  the  affidavit  of  Mr.  Aplin,  which  is 
attached  to  the  complaint,  attached  to  our  points  and 
authorities, - 

The  Court:  A  minority  of  the  producers  in  the  Fram¬ 
ingham  district? 

Mr.  Girard:  No,  a  minority  of  the  producers  supplying 
there,  by  far  the  minority  are  these  people,  these  pro¬ 
ducers  that  are  represented  by  Mr.  Burke.  In  other 
words,  the  referendum  of  the  referendum  agent, 

62  when  he  started  to  conduct  this  referendum,  he 
went  to  every  source  of  supply  to  find  out  whose 
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producers’  milk  was  approved  for  the  area,  what  handlers 
were  approved  for  the  area.  He  went  to  the  Massachu¬ 
setts  Milk  Control  Commission  to  get  the  information,  j  He 
had  some  information  as  to  those  Boston  producers  selling 
in  the  area — Boston  handlers,  and  who  their  producers 
were,  but  he  went  out  and  tried  to  find  out  who,  during 
the  month  of  April,  what  producers  shipped  milk  tq  an 
approved  plant,  a  plant  approved  by  the  health  authori¬ 
ties  for  Framingham,  Natick,  Wayland,  and  Weston,  land 
he  ascertained  who  those  handlers  were. 

Then  he  went  to  the  handlers  and  asked  them,  “From 
whom  did  you  get  your  milk  in  the  month  of  April?” 
which  was  determined  to  be  a  representative  period. 
They  told  him.  And  as  the  affidavit  of  the  referendum 
agent  indicates, - 

The  Court:  Where  is  that? 

Mr.  Girard:  It  is  attached  to  our  memorandum  of  points 
and  authorities,  and  on  the  last  page  of  our  points*  of 
that  affidavit,  is  a  summary  of  what  he  discovered. 

The  Court:  Is  that  Mr.  Aplin? 

Mr.  Girard:  Mr.  Aplin,  the  referendum  agent. 

He  found  that  of  the  producers  presently  under  regula¬ 
tion,  who  had  been  delivering  to  pool  plants,  there  v^ere 
12,297,  of  which  9,000  were  members  of  cooperative 
63  associations,  and  nonmembers  were  3,208. 

Then  he  had  to  go  down  to  other  sources  to  find 
out  which  producers  did  actually  produce  milk  and  Isell 
milk  which  was  marketed  in  this  new  area.  So  he  dis¬ 
covered  that  of  the  plants  listed  by  the  Massachusetts 
Milk  Control  Commission,  there  were  93  producers,*  of 
whom  25  were  represented  by  cooperative  associations, 
68  as  individuals,  independents. 

Now,  at  the  Hood  unregulated  plants  up  in  Veripont 
and  New  Hampshire,  there  were  92  producers  who  vtere 
members  of  a  cooperative  association  and  65  nonmembers, 
or  a  total  of  157.  They  were  supplying  milk,  unregulated 
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milk,  to  the  Bridgewater  plant,  which  in  turn  supplied 
this  area. 

He  also  found  that  also  supplying  the  Bridgewater 
plant,  this  V*  of  1  per  cent  which  counsel  claims  is  incon¬ 
sequential,  were  175  producers  of  the  Dairymen’s  League 
plant  at  Great  Barrington,  Massachusetts. 

The  next  he  found  was  that  also  supplying  the  Bridge- 
water  plant  was  the  Bay  State  plant,  which  had  36  mem¬ 
bers  of  an  association  and  66  nonmembers,  or  a  total  of 
102. 

So  out  of  the  producers  other  than  the  pool  producers — 
Now,  as  we  demonstrate  in  that  affidavit,  part  of  the  milk, 
an  indeterminate  part  of  the  milk  of  10,000  Boston  pool 
producers,  is  now  marketed  in  that  area.  In  addition 
thereto,  there  are  677  producers  whose  milk,  or 
64  part  of  whose  milk  went  into  that  marketing  area 
during  the  month  of  April. 

Now,  as  counsel  indicated,  the  referendum  ballots  were 
mailed  out  a  week  ago  last  Friday.  So  that  when  they 
applied  for  the  temporary  restraining  order,  or  course, 
there  was  nothing  else  to  do  except  receive  ballots  and 
tabulate  them.  We  pointed  that  out  to  Judge  Letts,  and 
he  didn’t  see  how  the  plaintiffs  would  be  harmed  in  tabu¬ 
lating  ballots. 

So  the  referendum  was  permitted  to  proceed. 

Yesterday  morning,  after  the  last  mail  was  received, 
we  had  the  referendum  agent  tabulate  the  results  of  the 
referendum,  which  I  think  will  be  of  interest  to  Your 
Honor.  I  present  and  file  in  this  action  the  affidavit  of 
Bichmond  D.  Aplin,  the  referendum  agent,  which  con¬ 
tains  a  preliminary  tabulation. 

This  is  illuminating  with  respect  to  the  importance 
of  these  producers  to  the  supply  of  this  four-town  area. 
Of  the  pool  producers  voting,  there  were  9,258,  and  61 
against.  As  to  those  pool  producers,  you  will  note,  if 
Your  Honor  please,  that  of  course  the  co-ops  voted  for 
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it.  That’s  9,040.  Of  the  nonmembers,  however,  218 
for  it  and  only  61  against. 

With  respect  to  the  other  producers,  which  include  the 
plaintiffs  as  well  as  others  who  are  not  currently 

65  subject  to  regulation,  there  were  417 — no,  6^7,  if 
Your  Honor  please,  taking  the  information  jfrom 

the  affidavit  of  Mr.  Aplin,  which  is  attached  to  our  points 
and  authorities.  Of  those  producers,  there  were  a  [total 
of  486  votes  cast.  The  417  represented  votes  by  the  co¬ 
operatives.  Of  the  nonmembers,  23  voted  yes  and  46 
voted  no. 

So  that  even  as  to  the  other  producers  supplying  I  that 
area,  you  have  440  yes  votes  and  46  no  votes. 

We  get  a  breakdown  of  the  other  producers.  Tjhose 
producers  whose  milk  was  subject  to  the  Massachusetts 
Milk  Control  Commission,  of  course,  the  26  members  I 
assume  are  those  that  he  purports  to  represent  whd  are 
members  of  the  New  England  Milk  Producers  Coopera¬ 
tive.  Under  the  law,  a  cooperative  has  the  right,  j  sus¬ 
tained  by  the  Supreme  Court  of  the  United  Stated,  to 
cast  a  vote  on  behalf  of  its  members  in  these  refiren- 
dums. 

So  the  26  votes  were  cast  by  the  cooperative,  and  they 
voted  yes.  As  to  the  nonmembers,  4  voted  yes  an$  38 
voted  no.  So  that  we  have  a  total,  as  to  the  producers 
whose  milk  is  subject  to  Massachusetts  Milk  Control,  30 
yes  votes  and  38  no  votes. 

The  Court:  Then  a  farmer  with  five  acres  has!  the 
same  voting  rights  as  a  farmer  with  five  hundred  a<>res? 

Mr.  Girard:  That  is  right,  sir. 

The  Secretary  is  confined  that  the  order  is|  ap- 

66  approved  either  by  volume  or  number. 

In  milk,  where  it  is  difficult  to  get  precise  figures 
with  respect  to  the  volume  of  production  for  these  many 
thousands  of  individual  producers,  we  have  invariably 
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followed  the  position  of  counting  heads  instead  of  vol¬ 
ume.  That  is  the  way  we  did  it  here. 

I  think  these  results  are  significant,  because  the  very 
issue  that  they  are  raising  here  was  presented  to  the 
Supreme  Court  in  the  Hood  case.  There,  it  was  claimed 
that  the  Secretary  permitted  producers  to  participate 
in  a  referendum  who  have  supplied  milk  to  a  plant,  which 
in  turn  had  supplied  less  than  50  per  cent  of  its  receipts 
to  the  Boston  marketing  area.  And  that  was  the  Boston 
marketing  area  involved  in  that  case,  as  well. 

The  court  in  that  case  stated  that  the  Congress  could 
have  put  this  program  into  effect  without  anybody’s  yes 
or  no  vote,  approval  or  disapproval.  Having  that  con¬ 
stitutional  power,  they  could  condition  the  yes  or  no 
vote  in  any  way  they  saw  fit. 

There  is  nothing  in  the  Act  that  says  these  producers 
must  have  all  their  milk  going  into  a  particular  area.  It 
is  sufficient,  so  long  as  they  are  engaged  in  the  production 
of  milk  for  sale  in  the  marketing  area  which  is  prescribed 
in  the  order. 

When  you  amend  an  order,  you  have  a  bigger 
67  area.  You  don’t  prescribe  a  segment  of  an  area. 

You  base  your  area  on  all  these  economic  factors 
which  affect  the  supply  and  demand  for  milk:  the  forces 
of  competition,  and  that  sort  of  thing.  That  is  why  we 
have  this  elaborate  hearing.  That  is  why  we  make  elabo¬ 
rate  findings  under  the  Administrative  Procedure  Act. 
So  that  you  don ’t  go  to  the  referendum  to  find  out  whether 
you  should  include  Natick,  Framingham,  Sudbury,  or 
something  else ;  you  do  that  on  the  basis  of  a  hearing. 

He  says  that  the  Secretary  was  arbitrary.  Here,  he  had 
a  proposal  to  extend  the  area  to  24  towns.  What  did  he  do? 
He  only  extended  it  to  4  towns.  Is  that  arbitrary  action 
on  the  part  of  the  Secretary  of  Agriculture? 

I  suggest  to  Your  Honor  that  it  is  not,  on  its  face,  and  if 
he  wanted  to  be  arbitrary,  perhaps  he  would  have  gone 
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way  out  to  the  24-town  area.  But  he  didn’t  feel  that  the 
urbanization  which  has  been  extending  from  Boston  was 
sufficiently  developed  so  as  to  justify  the  regulation  jof  milk 
in  the  semi-rural  areas,  which  was  the  case  in  many  bf  these 
further-out  towns. 

The  Court:  Then  that  is  the  criterion:  urbanization? 

Mr.  Girard :  That  is  part.  It  is  all  the  economic  factors 
that  go  in  to  make  a  homogeneous  unit.  What  is  the  com¬ 
munity?  What  is  the  market  for  marketing  milk?  iAnd  on 
the  basis  of  this  record,  he  said  that  the  market  for  market¬ 
ing  milk  in  the  Greater  Boston  area  included  Fram- 
68  ingham,  Natick,  Wayland,  and  Weston,  which  are 
contiguous  to  the  present  area,  and  the  evidence  in¬ 
dicates  that  there  has  been  a  very  volatile  expansion  as  a 
matter  of  population  in  those  areas. 

As  a  matter  of  fact,  the  State  said  in  the  record  that  they 
have  had  the  largest  percentage  increase  of  any  communi¬ 
ties  in  the  state  of  Massachusetts:  that  is,  Framingham 
and  Natick. 

So  with  the  superhighways,  the  industrial  expansion  to 
the  suburbs,  the  growth  of  population,  the  fact  that  50  per 
cent  of  the  handlers  now  under  regulation  have  to  Compete 
with  unregulated  milk  in  that  area — all  of  those  factors 
went  to  make  up  the  Secretary’s  decision  that  this  was  a 
logical  and  necessary  expansion  to  the  Boston  order. 

As  the  situation  now  is — and  I  think  that  is  pari}  of  the 
injury  these  people  are  claiming.  They  have  enjoyed,  over 
the  years,  by  virtue  of  their  location  close  to  Framingham, 
a  preferred  market.  Well,  at  one  time  all  producers  close 
to  metropolitan  areas  enjoyed  that  type  of  preference.  But 
now,  with  the  increase  in  the  facilities  for  refrigeration, 
rapid  transportation,  improvement  of  roads,  and  sb  on,  it 
doesn’t  make  a  particle  of  difference  whether  milk  is  pro¬ 
duced  down  here,  up  here,  as  far  as  its  being  phre  and 
wholesome  is  concerned. 

So  these  producers  close  to  the  urban  areas  hate  been 
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resisting — and  I  don’t  blame  them  for  resisting.  I 

69  would  do  the  same  thing  if  I  were  in  their  place. 
But  they  have  been  resisting  the  sharing  of  what 

they  consider  their  fluid  market  with  anybody  else,  irrespec¬ 
tive  of  the  forces  of  competition  which  are  forcing  milk  in 
from  these  outer  areas. 

These  producers  can’t  supply  enough  milk  (indicating) 
for  this  area.  They  don’t  produce  50  per  cent  of  the  milk 
needed  for  that  area.  Handlers  from  this  area  have  to  come 
to  pool  sources,  come  to  the  unregulated  milk. 

Hood  and  Company,  the  largest  handler  in  the  area,  said 
they  were  forced  to  take  milk  from  Vermont,  New  Hamp¬ 
shire  and  Maine,  and  bypass  the  Charlestown  plant  and 
bring  it  down  all  the  way  to  Bridgewater,  and  then  bring 
it  up  here,  to  meet  unregulated,  the  competition  of  unregu¬ 
lated  milk  in  that  area.  That  is  in  the  record,  and  it  is  un¬ 
disputed  in  the  record. 

So  these  producers  also,  by  virtue  of  the  way  in  which 
they  have  scheduled  their  production,  sure  they  have  even¬ 
ness  of  production.  But  they  are  not  carrying  any  of  the 
surplus  necessary  to  supply  this  area. 

When  you  have  an  area,  fluid  area,  you  have  got  to  pro¬ 
duce  more  milk  than  what  the  area  needs  or  will  take  on 
a  given  day,  in  order  to  supply  it  with  a  sufficient  quantity 
of  milk.  Because  you  have  the  variations  in  demand  from 
day  to  day.  You  also,  of  course,  have  cream  sales, 

70  cheese,  and  that  sort  of  thing,  cottage  cheese,  fla¬ 
vored  milk  drinks,  and  things  of  that  sort. 

Well,  those  producers  are  just  producing  enough  to  skim 
off  the  cream,  so  to  speak,  and  let  this  Class  II,  lower-price 
milk  fall  on  the  shoulders  of  these  producers  up  here,  the 
400-some-odd  who  voted  for  this  extension. 

These  producers  who  are  now  supplying  the  Boston  mar¬ 
ket,  those  are  the  people  who  have  been  suffering,  by  virtue 
of  the  fact  that  they  say  (still  indicating  on  board),  “We 
are  going  to  keep  our  market  to  ourselves.  We  are  not 
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going  to  share  it  with  anybody.  We  want  to 
from  our  market.  We  want  to  enjoy  that  higher 
milk.” 

I  question  the  figures  he  has  set  forth  here,  even  the 
example. 

We  recognize,  under  the  Boston  order,  by  virtue  of  dif¬ 
ferentials,  that  handlers  who  receive  milk  from  these  close- 
by  producers  gain  some  advantages  from  such  receipts, 
than  would  be  the  case  if  they  received  milk  from  w^y  up 
here.  In  other  words,  the  producers  are  closer  to  Jhem. 
They  get  that  personal  contact.  They  have  more  of  an 
assurance  of  a  steady  supply  of  milk,  and  so  on. 

So  what  do  we  do  to  recognize  that?  We  provide  k  dif¬ 
ferential  of  some  98  cents  in  the  Boston  order  \V’hich 
71  these  producers  will  receive  over  those  of  thej  pro¬ 
ducers  out  here.  In  addition  to  that,  these  j  pro¬ 
ducers  have  deducted  from  their  checks  a  differential  Allow¬ 
ance  for  the  bringing  of  their  milk  down  to  the  marketing 
area. 

So  we  do  recognize,  when  we  set  up  these  systems,!  that 
the  orders  have  to  reflect  all  these  economic  situation^,  as 
it  is  provided  in  Section  8c  (18)  of  the  Act.  We  hav^  got 
to  fix  prices  for  milk  which  will  reflect  the  price  of  f^eds, 
the  available  supply  of  feeds,  and  all  the  other  economic 
factors  that  affect  the  supply  of  milk  in  a  marketing  area. 

In  addition  to  the  relative  equities  ■with  respect  to!  the 
producers  who  are  filing  this  complaint,  and  the  other  pro¬ 
ducers,  we  have  other  considerations  here. 

The  Secretary  had  not  only  proposed  that  that  ordet  be 
amended  to  expand  the  area.  He  had  four  additional  pro¬ 
visions  in  there,  all  of  which  are  going  to  relax  restrictions 
on  handlers  who  are  now’  subject  to  regulation. 

The  first  one  is,  recognizing  the  expansion  of  transporta¬ 
tion  facilities,  he  is  going  to  allow  handlers  a  greater  dif¬ 
ferential  for  bringing  milk  in  from  the  400-  to  450-tnile 
zones  into  the  market,  so  that  handlers  receiving  mill^  up 
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there  will  not  pay  their  producers  as  much  as  they  are  now. 
Another  provision  would  permit  handlers  who  receive 
milk  up  here,  but  who  market  this  milk  locally,  to 

72  price  the  milk  in  such  fashion,  by  allocating  it  so 
that  they  can  compete  in  Maine,  New’  Hampshire,  and 

Vermont,  more  equitably  with  other  handlers  or  distribu¬ 
tors  who  may  be  selling  milk  in  that  area. 

Furthermore,  the  order  provides  a  new  product  has  been 
authorized  by  the  legislature  of  Massachusetts  to  be  sold. 
It  is  called  “half  and  half,”  used  as  coffee  cream,  dessert 
cream,  and  things  of  that  sort.  It  is  around  10  to  16  per 
cent  butterfat. 

At  the  present  time,  if  that  milk  w*ere  sold,  or  that  prod¬ 
uct  were  sold,  it  would  have  to  be  classified  as  Class  I.  The 
Secretary  doesn’t  feel  that  is  fair,  because  somebody  can 
buy  milk  and  add  cream  to  it  and  get  the  half  and  half, 
and  then  he  doesn ’t  have  to  pay  half  Class  I  and  half  Class 
II.  So  they  propose  to  reduce  the  price  on  that  product. 

If  you  were  going  to  grant  this  restraining  order,  all 
these  beneficial  amendments,  the  interests  of  handlers  and 
producers  are  going  to  suffer  as  a  result  thereof.  We  sub¬ 
mit,  if  Your  Honor  please,  in  balancing  the  equities,  when 
it  is  shown  that  these  producers  are  a  relatively  small 
segment  of  the  market,  they  have  enjoyed  a  preferred  posi¬ 
tion  over  the  years,  the  Secretary,  on  this  extensive  record, 
a  long  hearing,  elaborate  findings  of  fact,  has  deter- 

73  mined  that  they  are  no  longer  entitled  to  that  prefer¬ 
ential  treatment.  And  for  that  matter,  Your  Honor, 

I  think  the  mere  fact  that  there  are  now  2200  producers  in 
the  very  same  position  as  these  producers  will  be  under 
Federal  regulation  that  seem  to  be  getting  along  pretty  well 
in  the  state  of  Massachusetts  under  these  Federal  milk 
orders - 

Now,  it  may  be,  as  they  allege,  I  don’t  know  what  the  ex¬ 
perience  that  these  handlers  to  whom  they  sell  milk  will  be. 
They  say  that  they  are  Class  I  handlers.  If  they  are  Class  I 
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handlers,  they  must  be  receiving  some  supplies  front  some 
place  else.  They  must  be  receiving  their  cream  some!  place 
else.  They  must  be  receiving  their  cottage  cheesej  from 
some  place  else.  And  these  other  products. 

Consequently,  these  people  should  not  have  the  sole  and 
exclusive  advantage  to  the  preferred  classification**  that 
their  handlers  now  receive. 

Additionally,  I  would  like  to  point  out,  as  far  as  this 
Waveney  plaintiff,  he  is  a  handler.  Now,  under  the  Ignited 
States  against  Ruzicka,  in  329  U.  S.,  the  court  held  tfyat  he 
has  no  standing  in  court  to  sue  prior  to  his  exhaustijng  of 
the  administrative,  exclusive  administrative  remedyj  pro¬ 
vided  in  the  Act.  So  he  has  no  standing  in  this  action  at 
all,  I  do  not  believe. 

Now,  with  respect  to  the  producers,  there  is  some  serious 
question  as  to  whether  they  have  standing.  Th^  case 
74  of  Wallace  v.  Ganley,  a  decision  of  the  Court  of  Ap¬ 
peals  in  this  district,  the  court  held  that  there  was  a 
question  whether  producers  had  a  right  to  attack  a  Federal 
order  which  imposes  an  obligation  on  somebody  ielse: 
namely,  the  handler. 

We  don’t  impose  any  obligation  on  these  producers)  As 
a  matter  of  fact,  the  Act  specifically  forbids  the  imposition 
of  any  regulation  on  a  producer  in  his  capacity  as  producer. 
What  they  are  complaining  about  is  a  minimum  pricp  af¬ 
flicted  on  somebody  else. 

In  the  Wallace  v.  Ganley  case  the  court  said  that  before 
these  producers  could  have  standing  to  challenge  any  isuch 
regulation,  they  had  to  show  that  they  had  contracts,; firm 
contracts  with  handlers,  whereby  they  agreed  to  take  the 
milk,  they  agreed  to  pay  them  a  specific  price,  and  'that 
their  firm  contracts  were  under  jeopardy.  In  other  whrds, 
to  bring  it  under  the  recent  cases,  under  the  Federal  (Com¬ 
munications  Commission,  the  court  has  held  where  contract 
rights  of  a  substantial  nature  are  jeopardized,  they  hajve  a 
right. 
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But  there  are  no  allegations  in  the  complaint  that  they 
have  any  such  contracts.  I  don’t  think  one  of  those  pro¬ 
ducers  knows  whether  his  handler  next  month  will  accept 
this  milk.  There  is  testimony  in  the  record  that  the  milk 
of  producers  supplying  this  area  has  been  rejected  be¬ 
cause  the  handlers  can  go  up  to  Vermont  and  New 

75  Hampshire  and  get  the  milk  cheaper  from  unregu¬ 
lated  sources.  We  don’t  know  whether  the  handler 

is  going  to  say  the  state  does  have  a  higher  price  for  their 
milk.  There  is  nothing  in  here  that  can  show  that  the 
state  is  going  to  continue  to  provide  a  higher  price.  But 
even  if  it  does  provide  a  higher  price,  there  is  nothing 
here  that  shows  a  commitment  on  the  part  of  the  handlers 
to  whom  they  sell  milk  that  they  will  receive  their  milk 
next  month  instead  of  going  up,  like  Waveney  did,  up  to 
Vermont  to  supplement  their  supplies. 

The  record  shows  that  some  number  of  years  ago,  he  had 
fourteen  producers  that  he  was  buying  milk  from,  fourteen 
producers  like  the  plaintiffs.  Now  he  is  only  buying  milk 
from  seven.  He  is  getting  supplies  from  unregulated 
sources. 

That  is  the  type  of  evidence  we  have  in  this  record. 
These  people  have  the  temerity  to  come  in  here  and  say  the 
Secretary  has  discarded  all  constitutional  safeguards  and 
arbitrarily  and  capriciously  is  forcing  something  down 
their  throat,  which  is  just  not  the  case. 

Now”,  with  respect  to  the  Rock  Royal  case,  the  court  said : 

“The  Act  does  not  supply  the  Secretary  with  de¬ 
tailed  directions  as  to  the  manner  of  holding  a  referen¬ 
dum.  Its  language  is  general.” 

76  I’m  sorrv.  That  is  the  Hood  case.  But  the  court  in 
both  cases  pretty  much  followed — they  were  de¬ 
cided  simultaneously,  and  the  language  was  very  similar 
in  both  cases. 

“The  Secretary  may  conduct  a  referendum  among 
producers.  What  producers?  Those  engaged  in  the 
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production  of  milk  for  sale  in  the  marketing  iarea. 
Every  producer  who  voted  was  so  engaged.  Each  de¬ 
livered  to  the  plant  of  a  handler  licensed  to  distribute 
and  handle  milk  in  marketing  area.  The  order  is 
aimed  at  the  handling  of  milk  marketed  in  the  jarea. 
The  problems  to  be  solved  are  those  engendered  by  the 
necessary  yet  troublesome  surplus  of  fluid  milk,  livery 
handler  to  whom  the  voters  deliver  contributed  to  that 
surplus.” 

Now  the  court  goes  on  to  raise  this  question  abouj  two 
cooperatives  that — 

1  ‘voted  for  their  members  in  favor  of  the  amendment 
to  the  order.  No  poll  was  taken  of  the  individual  pro¬ 
ducer  members,  nor  was  there  any  subsequent  ap¬ 
proval  by  them  of  the  action  taken  on  their  behallf  by 
the  cooperatives.  Section  8c  (12)  directs  the  Secre¬ 
tary  to  consider  the  approval  or  disapproval  qf  co¬ 
operatives  as  the  approval  or  disapproval  of  menibers. 
This  is  complete  authority  for  the  action  of  the  Secre¬ 
tary.  He  need  not  require  further  referendunjs  by 
the  cooperatives  themselves.  Presumably,  they 
77  will  vote  with  an  eye  to  the  best  interests  of 

their  members.” 

It  was  also  alleged  in  that  case,  as  I  mentioned  be¬ 
fore, — 

The  Court :  I  am  still  waiting  to  hear  the  criterion!  that 
guides  the  Secretary. 

Mr.  Girard:  Okay,  I’ll  see  if  I  can  pick  that  up.  That 
was  in  the  Rock  Royal  case,  in  which  the  court  held  that 
the - 

You  mean  criteria  with  respect  to  the  setting  up  of  a 
particular  marketing  area? 

The  Court:  Yes.  I  don’t  understand  there  is  any  com¬ 
plaint  by  the  plaintiffs  as  to  the  method  of  conducting 
the  referendum. 
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Mr.  Girard:  Well,  that  is  what  they  alleged  here;  they 
said  it  was  arbitrary,  capricious,  and  in  violation  of  the 
Act,  for  permitting  all  the  producers  whose  milk  went  into 
the  marketing  area  to  participate  in  the  referendum. 

Of  course,  as  we  have  indicated,  in  the  Hood  case  and 
Rock  Royal  case,  those  provisions  are  prescribed  by  statute. 
The  court  held  that  they  could  have  provided  that  the  order 
go  into  effect  without  referendum,  without  approval,  and 
the  manner  in  which  they  conditioned  such  approval  was 
a  matter  for  the  Congress. 

The  Court:  Counsel,  somebody  suggested  to  the 
78  Secretary  or  his  agent  that  these  additional  towns 
be  included  in  the  Boston  marketing  area;  that  was 
seriously  considered,  and  evidence  was  taken.  Then  comes 
the  question  of  whether  there  should  be  any  towns,  or  what 
towns  should  be  included.  Certain  towns  were  included, 
as  I  understand  it  from  the  arguments. 

Mr.  Girard :  That  is  right,  sir. 

The  Court:  What  guided  him  in  including  the  four  towns? 
That  is  what  I  want  to  hear. 

Mr.  Girard:  You  mean  the  standards  laid  down  bv  the 

•> 

Congress? 

Well,  the  Congress  does  not  specifically  lay  down - 

The  Court:  You  told  me  that  the  Supreme  Court  had 
stated  what  the  criterion  was.  He  must  have  something  to 
guide  him.  If  he  doesn’t,  you  wouldn’t  contend  it  was  con¬ 
stitutional,  would  you? 

Mr.  Girard:  Well,  the - 

The  Court :  And  I  understand  these  books  have  been  put 
before  you  to  answer  that  question. 

Mr.  Girard:  Well,  the  standard  set  forth  in  the  Act  is 
the  policy  of  Congress — 

“to  establish  and  maintain  such  orderly  marketing 
conditions  for  agricultural  commodities  in  interstate 
commerce  as  will  establish  prices  to  farmers  at  a  level 
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which  will  give  agricultural  commodities  a  pur- 
79  chasing  power  equivalent  to  those  in  the  base 

period.” 

That  standard,  of  course,  is  modified  by  Section  8c  (18), 
which  merely  provided,  if  Your  Honor  please,  that  hej  will 
fix  such  prices  as  will  reflect  the  price  of  milk — or  reflect 
the  economic  conditions  affecting  the  supply  and  demand 
for  milk  in  the  marketing  area,  upon  which  a  hearing! was 
held. 

I  think  the  court,  in  the  few  cases  in  which  this  question 
of  the  extent  of  the  marketing  area  has  arisen — I  am  think¬ 
ing  of  the  Wrightwood  case  now,  in  which  the  court  held 
that  provided  the  determinations  of  the  Secretary  j  are 
based  upon  substantial  evidence  in  the  record,  they  jwill 
not  be  disturbed. 

Now,  I  don’t  know  whether  I  am  getting  across  to! you 
or  not. 

The  Court:  No,  you  are  not.  I  might  as  well  tell  I  you 
that. 

Mr.  Girard :  Well, - 

The  Court:  Of  course,  the  Secretary  makes  certain  find¬ 
ings  of  fact  and  conclusions  of  law,  based  on  testimony. 

Mr.  Girard:  Well,  he  has  construed  the  Act  as -  j 

(Note  handed  to  Mr.  Girard.) 


Mr.  Girard:  They  handed  me  a  note  here  that  reminds 
me  that  the  court  has  repeatedly  held  that  the  detail^  of 
an  order  are  largely  within  the  discretionary  powers 

80  of  the  Secretary,  provided - 

The  Court:  That  isn’t  responsive. 

Mr.  Girard:  Well, - 

The  Court:  What  did  he  seek  to  establish? 

Mr.  Girard:  He  sought  to  establish  equity  among  the 
producers  and  the  handlers  who  are  marketing  mill?  in 
competition  with  each  other  in  a  limited  area.  That  is  what 
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he  sought  to  establish.  That  has  been  the  criterion  which 
the  Secretary  has  followed  since  1936  in  every  order. 

There  are  now  some  58  programs,  and  that  has  been  the 
criterion:  the  need  for  the  order,  the  homogeneity  of  eco¬ 
nomic  and  social  conditions — all  of  the  factors  which  pro¬ 
vide  for  urbanization,  one  community.  That  is  the  market¬ 
ing  area,  and  those  are  the  criteria  he  has  always  applied. 
In  the  few  cases  in  which  the  question  was  raised,  the 
courts  have  sustained  the  area  in  question. 

The  Court:  Well,  now,  it  is  about  lunchtime.  Perhaps 
you  could  refresh  your  recollection  a  bit  during  the  lunch 
period. 

Mr.  Girard:  Glad  to  do  that. 

The  Court :  If  you  can,  it  will  help  me. 

Mr.  Girard :  And  I  must  apologize - 

The  Court :  See  if  you  can  help  me  on  those  points,  will 
you? 

Mr.  Girard :  I  will  try  to  do  that.  I  suppose  that 
81  comes  from  not  having  had  their  arguments  pre¬ 
sented  to  me  first,  because  we  didn’t  expect  they 
would  raise  those  arguments  this  morning.  But  I  am  not 
apologizing  for  that.  I  am  apologizing  for  it,  but  am  not 
excusing  myself.  Let’s  put  it  that  way.  I  will  see  if  we 
can’t - 

The  Court :  All  right.  I  will  recess  now  until  one-forty- 
five. 

Mr.  Girard :  Okay,  sir. 

(Whereupon,  at  12:25  p.  m.,  the  noon  recess  was  begun, 
to  reconvene  at  1:45.) 
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82  Afternoon  Session 

I 

(The  hearing  was  resumed  at  1:45  p.  m.) 

The  Deputy  Clerk:  Are  there  any  preliminary  matters? 

(No  response) 

i 

The  Court:  All  right. 

Mr.  Girard:  When  we  recessed  for  lunch,  Your  Hohor, 
you  asked  me  to  refresh  my  recollection,  and  I  did  that, 
with  respect  to  the  standards  in  the  Act. 

Under  the  Act,  and  on  page  2  of  that  compilation,  602 
as  is  set  forth  in  the  Code  provides  that : 

“It  is  the  policy  of  the  Congress,  through  the  exer¬ 
cise  of  powers  conferred  upon  the  Secretary  under 
the  sections  of  the  Act,  to  establish  and  maintain  such 
orderly  marketing  conditions  for  agricultural  com¬ 
modities  in  interstate  commerce  as  will  establish  j  as 
prices  to  farmers  parity  prices  as  defined  by  Section 
1301  (a)  of  this  title. 

The  Court:  What  kind  of  prices? 

Mr.  Girard :  Parity  prices. 

The  parity  definition  is  contained  in  another  section!  of 
the  statute  dealing  with  price  support  programs. 

The  Court :  I  know. 

Mr.  Girard:  “2.  To  protect  the  interests  of  the 
consumer  by  approaching  that  level  of  prices,  iby 
gradual  correction  of  the  current  level,  at  !as 

83  rapid  a  rate  as  the  Secretary  deems  to  be  !  in 
the  public  interest.” 

That  declaration  of  policy  is,  as  I  indicated  previously, 
Your  Honor,  modified  by  Section  8c  (18),  wherein  ijhe 
Secretary  is  required  to  adjust  the  parity  prices  to  ire- 
fleet  the  supply  and  demand  conditions  in  a  particular 
marketing  area  concerning  which  there  is  a  proposal  to 
issue  an  order. 
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With  respect  to  the  specific  question  as  to  regional 
application,  I  call  Your  Honor’s  attention  to  Section  8c 
(11),  which  provides  that: 

“No  order  shall  be” - 

The  Court:  Wait  a  minute.  I  haven’t  got  8c.  You 
mean  Volume  8? 

Mr.  Girard:  No,  Section  608c  (11). 

The  Court:  All  right.  You  deal  with  this  every  day, 
you  see.  I  don’t. 

Mrv  Girard:  I  understand,  Your  Honor.  I’m  sorry. 

Section  (A)  provides  that: 

“No  order  shall  be  issued  under  this  section  which 
is  applicable  to  all  production  areas  or  marketing 
areas  or  both  of  any  commodity  or  product  thereof, 
unless  the  Secretary  finds  that  the  issuance  of  sev¬ 
eral  orders  applicable  to  the  respective  regional  pro¬ 
duction  areas  or  regional  marketing  areas,  or  both, 
as  the  case  may  be,  of  the  commodity  or  prod- 
84  uct  would  not  effectively  carry  out  the  de¬ 

clared  purpose.” 

Now,  (B)  of  that  section, - 

The  Court:  Wait  a  minute,  I  haven’t  it. 

Mr.  Girard:  I’m  sorry.  Immediately  under - 

The  Court:  I  have  it. 

Mr.  Girard:  That  provides  that: 

“Except  in  the  case  of  milk  and  its  products,  or¬ 
ders  issued  under  this  section  shall  be  limited  in  their 
application  to  the  smallest  regional  production  areas 
or  regional  marketing  areas,  or  both,  as  the  case 
may  be.” 

That  is  not  applicable  to  milk,  but  I  just  called  it  to 
Your  Honor’s  attention. 
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Now,  (C)  is  important.  That  is  immediately  below 
(B) :  608c  (C) : 

“All  orders  issued  under  this  section  which  are 
applicable  to  the  same  commodity” - 

j 

The  Court:  What  page  is  that  on  now? 

Mr.  Girard:  Well,  I  have  a  compilation,  if  Your  Hoijior 
please. 

The  Court:  Oh,  well. 

Mr.  Girard :  Page  12  of  the  compilation.  That  I  is 
608c - 

The  Court:  Wait  a  minute,  now. 

Mr.  Burke:  Has  Your  Honor  the  Code? 

85  The  Court:  Yes. 

Mr.  Burke:  Page  672  and  673  is  what  he  is  read¬ 
ing  from,  Your  Honor,  if  I  may  interrupt. 

The  Court:  Thank  you. 

All  right,  I  have  it  now. 

Mr.  Girard:  “(C)  All  orders  issued  under  this  sec¬ 
tion  which  are  applicable  to  the  same  commodity  br 
product  thereof  shall,  so  far  as  practicable,  prescribe 
such  different  terms  applicable  to  different  produc¬ 
tion  areas  and  marketing  areas  as  the  Secretary  finals 
necessary  to  give  due  recognition  to  the  differences 
in  production  and  marketing  of  such  commodity  pr 
product  in  such  areas.’ * 

In  the  Rock  Royal  case,  if  Your  Honor  please,  there 
was  a  specific  allegation  that  there  were  no  standards 
prescribed  in  the  Act  for  the  establishment  of  a  market¬ 
ing  area.  The  Supreme  Court  of  the  United  States  jv. 
Rock  Royal  Cooperative,  307  U.  S.  533,  at  page  57j4, 
stated : 

“There  are  three  issues  of  delegation  presented: 
(1)  the  delegation  of  authority  to  the  Secretary  pf 
Agriculture  to  establish  marketing  areas” - 


164 

Transcript  of  Sept.  27, 1955  Hearing  Before  Judge  Pine 

and  then  the  other  question  is  dealt  with,  delegation  of 
authority  to  producers  to  approve  a  marketing  order,  and 
delegation  of  authority  to  cooperatives  to  cast  votes. 

The  Supreme  Court  goes  on  and  explains  the  gen- 

86  eral  principles  applicable  to  delegations  of  authori¬ 
ties  to  executive  agencies.  In  other  words,  they 

provide  general  standards.  The  agencies  fill  in  the  de¬ 
tails. 

With  respect  to  the  first  issue,  delegation  of  authority 
to  the  Secretary  of  Agriculture  to  establish  marketing 
areas,  the  court,  on  page  576,  in  the  first  little  para¬ 
graph,  provides: 

“The  Act  authorizes  a  marketing  agreement  and 
order  to  be  established  for  such  production  or  market¬ 
ing  regions  or  areas  as  are  practicable.  A  city  milk- 
shed  seems  homogeneous.  This  standard  of  prac¬ 
ticality  is  a  limit  on  the  power  to  issue  orders.  It 
determines  when  an  order  may  be  promulgated/  * 

And  that  is  the  standard  which  the  court  said  the  Act 
provides  and  restricts  the  Secretary’s  authority. 

By  analogy,  I  would  liken  the  Secretary’s  authority  to 
reasonable  care,  or  establishing  reasonable  rates.  In 
each  of  those  instances,  just  as  with  the  standard  of  prac¬ 
ticality,  you  have  got  to  determine  whether  the  stand¬ 
ard  is  complied  with,  on  the  basis  of  all  the  evidence 
which  is  introduced  at  the  public  hearing:  that  is,  prac¬ 
ticality  depends  upon  homogeneity  of  the  marketing  area, 
where  the  milk  marketed  in  the  area  must  all  be  approved 
milk,  whether  there  is  competition  among  producers  or 
handlers,  whether  there  is  unregulated  milk  and 

87  regulated  milk  competing  with  each  other,  whether 
there  is  interstate  commerce,  if  you  will,  whether 

there  is  competition  with  interstate  commerce — all  of 
those  factors  taken  in  together  determines  whether  and  to 
the  extent  it  is  practical  to  regulate  handling  of  milk  in 
the  proposed  area. 
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That  is  precisely  what  the  Secretary  has  done  in  Jthis 
case,  and  in  each  of  the  cases  which  have  arisen  uijider 
the  Agricultural  Marketing  Agreement  Act. 

In  this  connection,  if  Your  Honor  please,  we  ha^l  a 
similar  issue  in  Chicago.  We  had  the  issue  of  the  extent 
of  the  marketing  area  in  that  decision. 

The  Court:  What  decision  is  that? 

Mr.  Girard:  That  is  United  States  v.  the  Wrightwood 
Dairy  Company,  in  127  Fed.  2nd  907. 

The  Court:  That  is  one  cited  in  your  brief? 

Mr.  Girard:  I  think  it  was,  yes,  Your  Honor. 

The  Court:  I  had  a  chance,  during  the  luncheon  recess, 
to  read  the  briefs  and  the  other  papers  in  the  case. 

Mr.  Girard:  So  there  again,  the  court  held  that  the 
Secretary’s  determination  in  determining  what  was  Rea¬ 
sonable  from  an  administrative  view,  practical,  in  the 
absence  of  showing  a  clear  abuse  of  discretion,  is  not 
reviewable. 


In  each  of  these  cases  it  isn’t  an  unlimited  discretion; 
it  is  a  conditioned  discretion,  a  discretion  which  is  Util¬ 
ized  or  exercised  on  the  basis  of  the  public  hearing 
88  record,  which  is  subject  to  the  requirements  of  Sec¬ 
tions  7  and  8  of  the  Administrative  Procedure 

Act. 

As  a  matter  of  fact,  the  Act  itself  provides  that  the 
Secretary  can  issue  an  order  only  if  he  finds  that  the 
order  and  every  provision  thereof  tends  to  effectuate  the 
policy  of  the  Act,  and  that  finding  must  be  based  upon 
evidence  adduced  in  the  hearing  record. 

If  Your  Honor  please,  that  is  Section  7  U.  S.  C.,  Sec¬ 
tion  608c  (4),  which  provides  that: 

“After  notice  and  opportunity  for  hearing,  the  Sec_ 
retary  of  Agriculture  shall  issue  an  order,  if  he  finds 
it  set  forth  in  such  order,  upon  the  evidence  intro¬ 
duced  at  such  hearing,  in  addition  to  other  findings, 
as  may  be  specifically  required  by  this  section,  that 
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the  issuance  of  such  order  and  all  the  terms  and  condi¬ 
tions  thereof  will  tend  to  effectuate  the  declared  policy 
of  said  sections  with  respect  to  such  commodity.’ * 

Of  course,  the  definition  of  the  marketing  area  to  be  in¬ 
cluded  under  regulation  is  set  forth  in  the  order.  Conse¬ 
quently,  under  the  mandate  of  the  statute,  that  must  be 
supported  by  substantial  evidence,  as  is  the  case  with 
all  other  provisions. 

If  I  may,  I  would  like  also  to  advert,  if  Your  Honor 
please,  to  the  amendment  to  the  complaint,  in  which 
89  they  allege  that  there  is  a  constitutional  question 
involved. 

The  Court:  They  set  up  three  grounds? 

Mr.  Girard:  They  set  up  three  grounds,  Your  Honor. 
The  first  ground  says  that  the  Act  makes  no  express  pro¬ 
vision  for  judicial  review. 

Of  course,  the  short  answer  to  that  is  found  in  Stark  v. 
Wickard,  in  321  IT.  S.  288.  There,  the  court  held,  in  con¬ 
nection  with  standing  of  producers  to  contest  the  validity 
of  certain  provisions  of  the  Boston  milk  order,  that : 

“The  District  Court  of  the  District  of  Columbia 
has  a  general  equity  jurisdiction  authorizing  it  to 
hear  the  suit.” 

But  then  it  went  on : 

“In  order  to  recover,  the  plaintiffs  must  go  further 
and  show  that  the  act  of  the  Secretary  amounts  to  an 
interference  with  some  local  right  of  theirs.” 

In  other  words,  the  statute,  setting  up  a  regulatory  pro¬ 
cedure,  does  not  necessarily  have  to  prescribe  administra¬ 
tive  remedies.  The  courts  of  equity  are  always  avail¬ 
able — 

The  Court:  You  needn’t  argue  number  1  any  further. 
Mr.  Girard:  As  to  number  2,  uncontrolled  discretion, 
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I  think  that  number  2  has  been  argued  in  the  Rock  Royal 
case  in  connection  with  the - 

90  There,  the  State  had  joined  as  a  party,  but!  inas¬ 
much  as  the  milk  was  under  the  plenary  jurisdiction 

of  the  Congress  under  the  interstate  commerce  clause, 
the  court  held,  they  dismissed  the  action  as  to  the  | State 
of  New  York,  because  they  had  no  real  issue  in  the!  case. 

Of  course,  there  are  a  number  of  cases  which  hold  that 
where  there  is  a  conflict  between  the  Federal  and  jState 
governments,  involving  matters  of  interstate  commerce, 
of  course  the  plenary  power  of  the  Federal  government 
must  prevail. 

And  as  to  3,  of  course,  the  standard  and  guide  is  the 
matter  which  we  have  just  discussed,  and  which  has  j  been 
thoroughly  gone  into  and  decided  by  the  Supreme  Court 
in  numerous  cases. 

So  I  submit  that  it  is  not  only  incumbent  upon  me — 
The  plaintiffs  will  allege  that  the  statute  violate^  the 
Constitution;  but  under  28  IT.  S.  C.  2282,  before  a  ijhree- 
judge  court  can  be  convened,  they  must  demonstrate  to 
the  court  clearly  that  they  have  a  substantial  question  in¬ 
volved.  The  authority  for  that  is  Water  Service  Company 
v.  Redding,  in  304  U.  S.  252. 

The  court  pointed  out  in  that  case  that  the  three-judge 
court  is  an  imposition  on  the  judiciary  system,  tc^  the 
extent  to  which  persons  seek  relief  by  that  means  whp  are 
not  entitled  thereto,  and  that  the  District  Court, 

91  in  reviewing  the  situation,  should  ascertain  the!  sub¬ 
stantiality  of  the  constitutional  question  whi^h  is 

alleged  in  the  complaint. 

That  case  was  followed  in  Jameson  and  Company  v. 
Morgenthau,  in  307  U.  S.  117.  There  the  court  held!  that 
a  suit  challenging  the  validity  of  the  regulation  under  the 
Federal  Alcohol  Administration  but  raising  no  substantial 
question  as  to  constitutional  validity  as  to  the  Act  itself 
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was  not  within  Section  3  of  the  Act  of  August  24,  1937, 
which  is  a  three-judge  court  provision. 

The  Court :  And  that  held  that  a  District  Court,  a  single 
District  judge  could  make  that  determination? 

Mr.  Girard:  Absolutely,  sir. 

The  Court:  All  right. 

Mr.  Girard:  In  summary,  I  feel  that  these  plaintiffs 
do  not  show  irreparable  injury.  As  a  matter  of  fact,  what 
they  are  complaining  about  is  that  the  handlers  to  whom 
they  sell  milk  are  required,  would  be  required  under  the 
order  to  pool  that  milk  with  the  milk  of  all  other  pro¬ 
ducers.  In  other  words,  the  handler  would  pay  them  the 
Boston  blend  price  for  the  milk,  whichever  that  might  be, 
depending  upon  the  experience  of  all  the  handlers  in  the 
marketing  area;  that  as  a  result,  their  handlers  probably 
would  not  be  willing  to  pay  them  more  than  the  blend 
price,  because  they  have  to  pay  the  difference.  Of  course, 
that  pooling  was  sustained  in  United  States  v.  Rock 
92  Royal,  so  there  is  no  problem  there. 

Furthermore,  if  these  plaintiffs  should  be  sub¬ 
jected  or  their  milk  subjected  to  the  order,  and  if  ulti¬ 
mately  they  should  succeed  on  the  merits  in  this  case,  the 
Market  Administrator,  under  the  Boston  order,  maintains 
a  fund,  contingency  fund,  just  for  such  purposes  as  mak¬ 
ing  adjustments  to  the  pool.  That  fund  is  in  the  amount 
of  $60,000,  and  it  could  be  added  to,  under  a  provision  of 
the  proposed  order,  as  well  as  the  present  order,  which 
provides  that  each  month,  and  before  the  Market  Admin¬ 
istrator  makes  his  pool  computations,  he  can  deduct  not 
less  than  4  nor  more  than  5  cents  per  hundredweight  from 
the  price  payable  to  the  producers,  to  establish  this  con¬ 
tingency,  in  the  event  that  handlers  win  lawsuits,  and 
so  on. 

When  these  producers  deliver  their  milk  to  their  han¬ 
dler — 

The  Court:  You  say  in  the  event  handlers  win  lawsuits 
and  so  on? 
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Mr.  Girard:  No. 

The  Court:  These  are  not  handlers. 

Mr.  Girard:  No.  If  these  producers  should  succeed  in, 
and  it  should  be  determined  by  this  court  that  theiir  milk 
should  not  have  been  subject  to  regulation,  which  jwould 
mean  that  their  milk  should  not  have  been  subject  to 
pooling,  a  court  of  equity  could  mold  a  decree 

93  whereby  it  could  order  the  Market  Administrator 
to  refund  to  the  handlers  who  receive  milk  |  from 

these  producers  the  amounts  which  those  handlers  had 
paid  to  the  Market  Administrator  on  behalf  of  mijlk  re¬ 
ceived  from  these  producers. 

The  Court:  You  mean  there  is  a  fund  to  pay  a  money 
judgment,  and  therefore  there  isn’t  any  irreparable  in¬ 
jury;  is  that  it? 

Mr.  Girard:  That  is  right.  The  fund  is  available! 

What  they  would  have  to  do,  however,  is  make  arrange¬ 
ments  with  their  handlers,  when  they  deliver  milk  under 
this  order,  to  get  a  refund  of  the  money  which  he  optains 
from  the  Market  Administrator.  In  other  words,  we j don’t 
get  any  money  whatsoever  from  these  producers. 

The  Court:  How  would  he  make  that  arrangement? 

Mr.  Girard:  Well,  the  producers  would  enter  in;to  an 
agreement  with  the  handler. 

The  Court:  How  do  you  know  they  would? 

Mr.  Girard:  I  say  they  have  that  avenue  available  to 
them  without  a  court  of  equity  restraining  the  Secretary 
from  issuing  an  order. 

The  Court:  You  mean  they  have  a  right  to  try  to  j  make 
a  contract. 

Mr.  Girard:  Well,  they - 

The  Court:  Suppose  the  handler  said  no? 

Mr.  Girard:  Well,  thev  wouldn’t  be  in  anv  differ- 

94  ent  position  than  they  are  now. 

The  Court :  Except  that  they  would  lose  the  ilaoney 
they  now  say  they  are  making. 
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Mr.  Girard:  Well,  as  I  pointed  out,  there  is  no  assurance 
that  they  are  going  to  continue  to  make  that  money. 

The  Court:  Do  you  seriously  contend  that  there  is  any 
fund  that  can  he  reached  in  case  there  is  a  failure  to 
enjoin,  and  damages  are  found  to  have  been  suffered?  Do 
you  seriously  contend  that?  If  you  do,  I  want  to  hear  it. 

Mr.  Girard:  Well,  here  is  what  I  am  saying,  if  Your 
Honor  please.  These  handlers  to  whom  the  plaintiffs  are 
delivering  milk  will  have  to  figure  out  how  much  they 
have  to  pay  into  the  producers  ’  settlement  fund,  which 
is  the  difference  between  the  value  of  their  milk  to  them, 
and  the  prices.  They  pay  that  money  into  the  fund.  If 
this  court  should  hold  that  the  expansion  of  the  market¬ 
ing  area  was  illegal,  then  those  handlers  would  receive 
a  refund  of  that  money. 

Now,  the  damage  that  they  are  contending  for  here  is 
that  their  handlers  will  not  pay  them  more  than  the  blend 
price,  because  they  have  to  pay  the  difference  between 
the  blend  price  and  the  Class  I  price  into  the  Boston  pool. 
We  are  simply  saying  that  those  handlers,  if  this  order 
of  the  Secretary  is  illegal,  will  not  have  to  pay 
95  that  money;  that  money  goes  back  to  the  handler, 
because  of  this  large  fund  which  can  be  accumu¬ 
lated  at  the  rate  of  $60,000  a  month,  which  is  available  to 
recoup  those  handlers  every  penny  that  they  paid  to  the 
Market  Administrator. 

The  Court:  The  handlers  aren’t  before  me. 

Mr.  Girard:  I  know  it,  but - 

The  Court:  How  could  I  direct  them  to  pay  any  money? 

Mr.  Girard:  No,  but  the  collections  made  by  the  Secre¬ 
tary  will  have  been  held  by  this  court  to  have  been  illegal. 

The  Court:  Yes. 

Mr.  Girard:  Therefore,  he  would  have  to  refund  this 
money. 

The  Court:  Who? 
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Mr.  Girard:  The  Market  Administrator,  to  the  handlers 
who  paid  the  money. 

The  Court:  I  thought  you  said  the  Market  Adminis¬ 
trator  had  no  money. 

Mr.  Girard :  Oh,  yes.  He  has  this  fund  of  $60,00(j  which 
is  maintained - 

The  Court:  Is  he  before  me? 

Mr.  Girard:  Well,  he  is  an  agent  of  the  Secretary. 

The  Court:  He  is  before  me? 


Mr.  Girard:  That  is  right,  sir.  He  is  before  youi 

The  Court:  And  he  has  this  fund,  and  it  cojuld  be 

96  reached  in  case - 

Mr.  Girard:  That  is  right,  sir. 

The  Court:  — an  injunction  should  have  been  issued 
but  was  not. 

Mr.  Girard:  That  is  right.  \ 

The  Court :  That  is  all  I  wanted  to  hear  you  say.  j 

Mr.  Girard :  That  is  what  I  am  saying,  Your  Honpr. 

The  Court:  Well,  what  was  all  this  talk  about  making 
arrangements? 

Mr.  Girard:  Well,  simply  that,  of  course,  the  money 
would  go  to  the  handlers  who  paid  it.  That  would  nierely 
deprive  the  handlers  of  the  argument  that  they  apparently 
are  making  to  these  producers,  that  “We  are  not  ^oing 
to  pay  the  Class  I  price,  because  we  are  going  to  have  to 
pay  part  of  that  price  into  the  pool.,, 

Well,  I  am  saying  that  those  handlers  would  no  longer 
have  validity  with  respect  to  that  argument,  if  this  prder 
was  held  to  be  illegal,  and  these  producers  come  linder 
those — The  only  reason  that  the  handler  would  refuse 
to  pay  them  the  Class  I  price,  if  they  have  any  injury 
at  all,  would  be  on  the  basis  of  their  making  payments 
into  the  pool.  I  am  merely  saying  that  those  handlers 
can  get  those  payments  back  if  the  order  of  the  Secretary 
is  illegal. 
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The  Court:  But  you  have  to  get  the  handlers  to  get  it 
back  before  they  have  the  money. 

97  *  Mr.  Girard:  Well,  you  can  direct  the  Secretary  or 

his  agent,  the  Market  Administrator,  to  pay  the 
money  back.  This  is  a  court  of  equity.  It  can  mold  its 
decree  to  fit  the  needs  of  the  situation.  You  do  have  the 
necessary  parties  before  this  court  for  that  purpose. 

The  Court:  I  don’t  have  anv  handlers  before  me. 

Mr.  Girard:  Well,  yes,  but — Well,  the  handlers  may 
conceivably  refuse  to  accept  the  money,  but  I  can’t  visualize 
them  doing  so,  because — At  least  one  handler  is  before  the 
— part  of  that  case,  the  Wavenev  handler,  he  would  be  one 
of  those  who  would  receive  the  money  back,  and  presum¬ 
ably  he  would  turn  it  over  to  his  producers.  Presumably 
the  other  handlers  would  do  likewise,  at  least  to  the  extent 
to  which  those  handlers  are  now  contending  they  won’t 
pay  these  fellows  because  they  do  have  to  pay  money  into 
the  producers’  settlement  fund. 

So  as  I  say,  the  monies  are  available  whereby  any  claim 
of  irreparable  injury  can  be  completely  dissipated.  If  the 
Secretary  is  permitted  to  proceed  in  an  orderly  fashion, 
issue  his  order,  operate  under  the  order,  have  this  matter 
come  up  in  due  course,  be  heard  on  the  merits,  which  will 
require  the  filing  in  this  court  of  hearing  records  of  sub¬ 
stantial  size  to  determine  the  evidence  of  lack  of  evidentiary 
support,  then,  if  they  ultimately  should  succeed — they  are 
only  alleging  here  that - 

98  The  Court:  Then  this  court  could  direct  the  pay¬ 
ment  of  the  money? 

Mr.  Girard:  That  is  right,  Your  Honor,  could  direct 
the  Secretary  and  his  agent,  namely,  the  Market  Adminis¬ 
trator. 

The  Court:  And  these  plaintiffs  would  get  the  money? 

Mr.  Girard :  If  their  handler  paid  it  to  them.  I  assume 
that  he  would.  After  all,  that  is  their  -whole  basis  for 
irreparable  injury,  that  the  handler  has  to  pay  it  over  to 
the  Market  Administrator,  rather  than  to  him. 


j 
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We  are  simply  saying  that  the  court  has  it  within  its 
power  to  get  the  money  back  to  the  handler,  and  theiji  pre¬ 
sumably,  if  the  handler  doesn’t  pay  it  to  them,  they  could 
institute  an  action,  quasi  contract,  money  had  and  received 
for  their  benefit,  against  the  handler. 

But  in  any  event,  the  basis  upon  which  they  are  now 
alleging  irreparable  injury  would  be  completely  eliminated. 

Furthermore,  if  Your  Honor  please,  this  is  now  the  27th 
day  of  September.  These  orders  of  the  Secretary  are  sub¬ 
ject  to  the  Administrative  Procedure  Act.  They  have  to 
be  published  in  the  Federal  Register  at  least  thirty  j  days 
before  they  can  become  effective. 

I  believe  the  complaint  in  this  case  is  defective,  because 
there  is  nothing  upon  which  the  complaint  can  really  op¬ 
erate,  on  a  referendum  that  has  already  been  com- 
99  pleted.  There  is  no  order  yet  in  existence.  Presum¬ 
ably,  they  will  probably  want  to  amend  the  complaint 
or  institute  a  new  action  to  attack  the  order  itself,  because 
I  don’t  know  exactly  what  would  go  up  on  appeal  jf  an 
appeal  were  taken  from  this  action. 

The  Court:  Well,  they  have  asked  for  other  and  further 
relief.  To  be  sure,  their  specific  prayers  were  directed 
solely  to  stopping  the  referendum. 

Mr.  Girard:  That  is  right,  sir. 

The  Court:  But  they  have  asked  for  other  and  further 
relief.  And  they  have  set  forth  in  the  complaint  that  the 
findings  in  support  of  the  proposed  recommendations  Were 
invalid  as  a  matter  of  law,  as  being  contrary  to  the  evidence 
introduced  at  the  public  hearing. 

Now,  that  seems  to  me  to  state  a  cause  of  action. 

Mr.  Girard:  I  agree,  Your  Honor.  But  what  I  am  sipiply 
saying  is  that  if  the  Secretary  were  to  proceed  witli  the 
issuance  of  the  order,  the  order  couldn’t  become  effective 
until  the  1st  of  November,  anyway,  because  of  the  require¬ 
ments  of  the  Administrative  Procedure  Act.  It  now  tjeing 
so  close  to  the  1st  of  October,  you  just  can’t  get  things  Jpub- 


174 

Transcript  of  Sept.  27, 1955  Hearing  Before  Judge  Pine 

lished  that  fast,  even  if  you  strip  all  the  gears.  Therefore, 
they  would  have  an  opportunity  in  the  meantime  to  come  in 
and — well,  the  Secretary  would  have  an  order  issued  then. 
Then  they  could  attack  the  order,  and  then  they  could 
chisel  their  attack  to  those  portions  which  really 

100  affect  them,  and  leave  the  order  to  proceed  with  re¬ 
spect  to  all  these  other  amendments  which  are  in¬ 
volved,  that  affect  other :  the  handlers  and  other  producers, 
and  so  on. 

Then,  they  could  narrow  their  attack  to  the  particular 
thing  that  seems  to  be  bothering  them:  that  is,  the  exten¬ 
sion  of  the  area.  Otherwise,  the  order  could  go  ahead  and 
operate.  That,  it  seems  to  me,  if  Your  Honor  please,  would 
be  a  reasonable  way  to  proceed. 

If  their  pleadings  needed  amendment,  or  if  they  didn’t 
need  amendment,  at  least  there  would  be  before  the  court  a 
final  order  of  the  Secretary  which  would  be  subjected  to 
your  review. 

That  is  all  I  have  to  say,  Your  Honor.  Thank  you  for 
your  indulgence. 

Mr.  Burke:  Might  I  say  one  or  two  words  in  rebuttal, 
Your  Honor? 

The  Court :  Oh,  yes.  I  want  to  hear  full  rebuttal.  I  have 
a  number  of  problems  I  want  to  hear  about  from  you. 

Rebuttal  Argument  on  Behalf  of  the  Plaintiffs 

Mr.  Burke :  First  of  all,  Your  Honor,  I  would  like  to  say 
that  as  far  as  the  last  matter  that  was  brought  up,  about 
other  problems  being  in  a  recommended  order  of  the  Secre¬ 
tary,  besides  the  extension  of  the  marketing  area, 

101  those  relating  to  other  matters  entirely,  I  would 
have  no  objection  to  the  vote  standing  as  to  those. 

The  only  thing  that  I  am  interested  in  is  the  part  of  the 
order  that  incorporates  the  extension  of  the  milk  marketing 
area.  For  that  reason,  I  see  no  reason  why  any  restraining 
order  or  temporary  injunction  need  issue  against  the  Gov- 
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eminent  from  carrying  out  its  vote  on  the  things  that!  I  am 
not  interested  in,  which  appeared  to  be,  because  of  thfc  em¬ 
phasis  on  it,  one  of  the  most  important  things  in  the  mind 
of  the  Government  representative. 

The  Court:  Well,  he  was  answering  you.  There  is  no 
complaint  as  to  the  others  of  the  twenty-one  points!  that 
were  considered.  j 

Mr.  Burke:  That  is  correct,  Your  Honor,  and  I  sajy  for 
that  reason  I  don ’t  see  how  it  is  a  serious  problem,  because 
it  would  be  possible  to  restrain  the  submission  on  the  one 
hand - 

The  Court:  You  had  moved  for  a  preliminary  injunction 
to  prevent  the  holding  of  a  referendum  and  nothing  else. 

Mr.  Burke :  That  is  correct,  Your  Honor. 

The  Court:  Technically,  there  is  nothing  before  me,  be¬ 
cause  that  has  been  done.  But  I  assume  your  motion  Could 
be  considered  broad  enough  to  cover  what  you  want, las  I 
understand  it,  which  is  an  injunction  against  the  promulga¬ 
tion  of  this  order  which  is  threatened. 

j 

102  Mr.  Burke:  That  is  correct,  Your  Honor. 

Now,  all  I  am  saying  is  that  it  would  be  withip  the 
province  of  Your  Honor  to  accept  a  suggestion  that  Ije  be 
restrained  from  promulgating  the  order  insofar  as  it  af¬ 
fected  the  extension  of  the  marketing  area.  I  say  that  in 
fairness  to  the  Government,  to  let  them  move  forward  [with 
other  proposals  which  really  are  separate  and  apart!  and 
haven’t  too  much  to  do  with  the  extension,  or  anything  to 
do  with  the  extension  of  the  order. 

I  make  that  as  a  suggestion  of  equity. 

The  Court:  I  don’t  see  how  you  would  have  any  basis  on 
the  other. 

Mr.  Burke :  I  agree  with  Your  Honor.  I  agree  with  jyou, 
Your  Honor.  That  is  why  I  am  accepting  that  suggestion. 

The  Court :  It  is  not  much  of  a  concession. 

Mr.  Burke :  Now,  the  next  point  I  would  like  to  talk  about 
is  this  rather  ethereal  question  about  a  fund.  The  first 


I 
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point  I  would  like  to  raise  on  that  is  that  I  would  assume 
that  it  would  not  be  a  trust  fund,  and  that  therefore  it 
would  be  open  to  all  creditors,  and  if  a  handler  happened 
to  be  in  difficulty,  there  would  be  no  assurance,  even  if  he 
entered  into  a  contract,  that  my  producers  would  ever  get  a 
penny  of  it  back. 

There  is  also  no  assurance  that  the  handlers  will  enter 
into  such  contracts.  The  thing  is  so  ethereal  that  it 

103  seems  to  me  to  be  rather  spurious. 

Furthermore,  it  doesn’t  take  into  consideration  at 
all  the  other  elements  of  damage  that  I  mentioned  in  my 
principal  argument:  namely,  the  disrupting  of  all  our 
planned  marketing,  scientific  marketing  conditions,  the 
dropping  of  producers,  damage  to  our  farms  and  our  herds. 
Those  are  also  material  and  substantial  damages. 

So  that  unless  Your  Honor  wished  to  interrogate  me  on 
it,  I  would  dismiss  that  particular  argument  as  having  no 
particular  merit,  because  it  doesn’t  meet  the  damage  of  the 
plaintiffs,  and  it  is  so  uncertain  as  to  being  a  decent 
remedy  that  I  don’t  think  it  would  be  a  substitute  for  in¬ 
junctive  relief,  especially  where  the  damage  to  the  Govern¬ 
ment  is  so  small  and  the  damage  to  my  people  so  large. 

The  Court:  Well,  the  damage  to  the  Government  is  very 
large  if  a  failure  to  include  this  little  pocket  which  you 
wish  to  exclude  results  in  unstable  marketing  conditions. 

Mr.  Burke:  But  Your  Honor,  that  is  one  thing  that  I 
wanted  to  point  out.  I  think  I  mentioned  it  in  my  principal 
argument,  and  I  did  intend  to  mention  it  again. 

There  is  not  a  single  iota  of  evidence,  not  a  scintilla  of 
evidence  in  the  record  that  there  are  any  unstable  market¬ 
ing  conditions. 

The  Court:  Well,  now,  let’s  see.  Here’s  the  report,  pre¬ 
liminary  statement,  which  is  your  exhibit,  unnum- 

104  bered,  but  it  is  the  first  one  attached  to  your  com¬ 
plaint.  At  least,  I  don ’t  see  any  number.  And  there 

is  a  finding  that: 
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“The  four  towns  herein  recommended  for  inclusion 
in  the  marketing  area  lie  directly  west  of  and  are  (con¬ 
tiguous  to  the  present  marketing  area.” 

I  am  reading  from  page  2. 

“The  towns  of  Framingham  and  Natick,  in  partic¬ 
ular,  are  experiencing  a  very  dynamic  transition  to  an 
intensive  residential  and  industrial  area.  The  proxi¬ 
mity  of  this  four-town  area  to  Boston  and  its  location 
with  regard  to  modern  transportation  facilities  have 
played  an  important  role  in  its  rapid  development!  and 
there  is  every  indication  that  the  rapid  urbanization 
will  continue. 

*  •  *  * 

“The  Hood  company,  one  of  the  principal  Boston 
handlers,  serves  most  of  this  four-town  area  front  its 
Natick  plant,  a  loading  station  which  is  supplied  from 
its  East  Bridgewater  plant,  primarily  with  unregulated 
milk.  Under  usual  circumstances  it  would  be  expected 
that  location  with  respect  to  Boston  would  direct  that 
this  area  be  served  from  Hood’s  Boston  city  plant. 
Testimony  of  responsible  witnesses,  however,  indicates 
that  the  unregulated  East  Bridgewater  plant  is  usdd  in 
order  to  meet  unregulated  competition  in  the  area.” 

105  Then,  further  down: 

“These  producers  have  generally  received  a  straight 
Class  I  price  for  all  of  their  milk.  This  has  been  pos¬ 
sible  because  local  production  is  adequate  to  supply 
only  a  small  part  of  the  total  fluid  milk  needs  of!  the 
area.  *  *  * 

“The  additional  towns  herein  recommended  foif  in¬ 
clusion  are  a  part  of  the  natural  area  of  distribution 
for  Boston  handlers  who  presently  do  a  very  substan¬ 
tial  business  there.  Local  production  is  insufficient  to 
supply  these  towns  which  therefore  must  look  to|  the 
Boston  pool  for  an  assured  long-run  milk  supplyj” 

! 
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Now,  don’t  you  think  that  points  to  instability? 

Mr.  Burke:  If  it  were  true,  Your  Honor,  it  would. 

The  Court:  Well,  there  is  the  finding. 

Mr.  Burke :  I  understand,  but - 

The  Court :  There  is  the  finding,  and  you  assert  that  it  is 
not  supported  by  the  evidence? 

Mr.  Burke :  That  is  correct. 

The  Court :  They  assert  that  it  is. 

Mr.  Burke:  That  is  correct.  And  I  had  avoided  going 
into  the  argument  on  the  merits,  Your  Honor;  but  the 
first - 

The  Court:  Well,  now,  Counselor,  one  of  the  criteria 
which  the  court  must  consider  in  determining  whether 
a  preliminary  injunction  should  issue  is  the  likeli- 
106  hood  of  success  by  the  plaintiff. 

Mr.  Burke:  Very  well,  then,  Your  Honor,  I  am 
willing  to  take  up  the  various  items  that  you  read.  I  will 
concede  the  findings  that  relate  to  its  proximity  to  Boston, 
to  the  transportation  improvements,  to  the  growth  in  popu- 
laion.  But  the  major  findings  are  absolutely  contradictory 
to  the  evidence. 

I  appeared  at  the  trial,  I  attended  every  session  of  it, 
I  participated  in  it.  I  have  read  the  record,  every  page 
of  it,  in  preparing  my  brief  and  my  exceptions.  If  Your 
Honor  will  read  my  exceptions, - 

The  Court :  I  read  them  at  lunchtime. 

Mr.  Burke :  — you  will  note  that  I  took  exception  to  each 
of  those  statements. 

The  Court:  I  read  that. 

Mr.  Burke :  There  is  not  a  single  statement  in  the  record 
of  instability  in  the  market.  There  is  no  evidence  in  the 
record  that  the  Hood  Company  has  to  meet  unregulated 
competition.  The  evidence  is  that  the  milk  from  so-called 
unregulated  plants  that  came  into  the  areas  from  Devine’s 
plants  and  other  plants,  that  the  men  buying  it  in  the 
Framingham  area  paid  at  least  the  Class  I  price  for  every 
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bit  of  it  that  went  into  Class  I  and  had  absolutely  noj  price 
advantage  at  all. 

107  The  evidence  does  show  that  Hood  may  havte  and 
potentially  has  a  price  advantage,  but  there  isn’t  a 

single  bit  of  evidence  that  they  have  ever  used  it  to  Under¬ 
cut  anybody  in  the  market.  j 

The  Court:  You  mean  all  this  finding  is  a  tissue  of 
falsehood? 

(Mr.  Burke  nodded  his  head.) 

The  Court:  Are  you  making  that  assertion? 

Mr.  Burke:  I  maintain  that  in  all  sincerity,  Your  Hpnor, 
and  I  attended  the  trial.  The  whole  thing  is  pegged  hpon 
one  question  and  answer  to  a  representative  of  the  Hood 
Company  that  is  taken  out  of  context. 

As  I  remember  it,  Weldon  of  the  Hood  Company  testi¬ 
fied,  and  he  was  asked  about  his  East  Bridgewater  opera¬ 
tion,  and  in  answer  to  one  question,  he  said  something  to 
the  effect  that  part  of  his  job  was  to  obtain  milk  atj  the 
cheapest  possible  price  in  areas  where  it  was  possible  tp  do 
so.  He  did  not  testify  that  he  had  to  buy  cheap  milk  to 
meet  competition.  His  testimony  has  been  twisted  from  the 
record.  i 

That  is  part  of  the  contention  that  I  meant  to  suggest 
when  I  said  I  approached  the  hearing  and  found  bias  on  the 
part  of  the  Government  representatives  from  the  inception 
of  the  hearing.  I  have  never  had  to  fight  an  uphill  fight 
for  a  client  the  way  I  had  to  fight  the  Government  in  this 
case.  I  was  amazed,  and  every  one  of  my  clients  yas 
amazed  that  in  this  country  they  had  to  sustain  (the 

108  burden  as  opponents,  as  though  we  had  a  burdeii  of 
a  criminal  court  beyond  a  reasonable  doubt  as  a 

plaintiff. 

They  have  taken  that  little  thread  of  evidence  and  woven 
the  Hood  operation  into  a  nemesis  in  the  area,  and  it  isn’t. 
There  isn’t  a  single  bit  of  evidence  of  unfair  competition 
that  was  raised.  It  is  the  most  orderly  market  in  the  Cdm- 
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monwealth  of  Massachusetts.  Every  farmer,  every  han¬ 
dler  said  so.  The  record  is  replete  with  evidence  of  pro¬ 
ducers  and  handlers  saying,  “We  don’t  want  the  Federal 
order.  We  are  happy.  We  live  in  a  happy,  contented  mar¬ 
ket.  There  is  no  price-cutting.  There  is  no  threat  of  loss 
of  market  to  us.” 

The  evidence  is  full  of  that.  Witness  after  witness  took 
the  stand,  and  here  these  Government  economists  pull  out 
one  scintilla  and  twist  it  into  the  finding  that  is  made,  and 
build  their  case  around  it.  That  is  why  I  am  here  today, 
Your  Honor.  That  is  what  my  clients  are  mad  about. 

Sure,  we  had  a  hearing.  But  it  was  the  most  biased 
hearing  I  ever  went  through  in  my  life. 

The  Court:  Those  are  serious  charges  you  are  making. 

Mr.  Burke :  They  are,  Your  Honor,  and  I  make  them  with 
all  sincerity. 

For  example,  Your  Honor,  I  point  out  the  two  allega¬ 
tions  made  by  counsel,  Government  counsel  today,  that 
are  mutually  inconsistent,  and  it  will  show  what  I 
109  mean. 

Counsel  testified  that  local  producers  can’t  pro¬ 
duce  50  per  cent  of  the  need.  There  is  no  evidence  as  to 
that.  The  evidence,  as  I  recall  it,  Your  Honor,  is  that  they 
produce  a  substantial  portion  of  it.  The  only  evidence  that 
was  introduced  came  from  producers  who  said  they  thought 
the  dominating  dealers  were  the  local  dealers  buying  local 
milk.  Some  of  the  local  dealers  bought  from  upcountry 
plants,  and  Devine  got  on  the  stand  and  testified  what  they 
paid  for  milk ;  and  there  is  a  finding  in  those  findings  that 
they  didn’t  so  testify.  And  they  pin  the  findings  on  that. 

In  the  next  breath,  although  50  per  cent  is  supposed  to 
come  from  outside,  the  allegation  is  made  that  we  are 
trying  to  exclude  milk  from  Framingham. 

Now,  we  can’t  be  both  hauling  50  per  cent  from  Boston 
and  excluding  it  at  the  same  time.  But  that  is  the  typical 
type  of  governmental  reasoning  that  we  have  met  in  this 
case. 
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There  is  some  milk  coming  in  from  Boston.  There  [is  no 
evidence  of  its  amount,  and  the  evidence  is  the  otherj  way 
around,  Your  Honor:  that  it  is  mostly  local  milk,  that|  they 
dominate  the  area.  Thev  have  an  ideal  situation,  'there 

v  ! 

are  no  unstable  marketing  conditions,  which  as  I  reajl  the 
Act,  Your  Honor,  is  the  only  real  standard  set  up.  Tlife  Act 
does  refer  to  creation  of  stable  marketing  conditions,  j  And 
there  is  a  stable  marketing  condition  today.  It  ipeds 
110  no  help  from  the  Federal  government  or  the  Depart¬ 
ment  of  Agriculture. 

With  reference  to  the  fact  that  there  are  large  importa¬ 
tions  of  milk  coming  in  from  the  Boston  area,  the  record 
just  doesn’t  say  that. 

The  Court :  I  think  the  finding  is,  50  per  cent,  as  I  recall 
reading  it  at  lunchtime.  | 

Mr.  Burke :  Your  Honor,  I  have  been  through  that  record, 
I  was  at  the  hearing,  and  I  will  say  to  you  in  all  sincerity 
that  there  is  no  such  evidence.  I  could  be  wrong,  bjut  I 
don’t  believe  so.  There  is  no  evidence  of  unfair  competi¬ 
tion.  The  only  evidence,  Your  Honor,  that  was  introduced 
at  the  entire  hearing  about  undercutting  was  a  dealer  |who 
got  on — a  local  dealer  in  the  Framingham  area  who  jtold 
of  a  couple  of  school  contracts  that  he  had  lost  because 
of  an  underbidding  of  the  price.  And  when  he  checked  it 
up,  he  found  that  it  was  a  bid  of  a  Boston  pool  operator 
who  was  trying  to  send  in  something  like  a  loss  leader  to 
gain  the  reputation  in  the  area.  The  undercutting  [was 
coming  from  the  Boston  pool,  and  not  from  any  people  [who 
might  bring  in  milk  that  didn’t  happen  to  be  subject  to 
pricing  by  either  Massachusetts  or  the  Federal  govern¬ 
ment.  | 

The  Court :  Here  is  the  finding  that - 


111 


“Local  production  is  insufficient  to  supply  these 
towns  which  therefore  must  look  to  the  Boston 
pool  .  .  .  All  producers  having  a  bona  fide  asso¬ 
ciation  with  the  fluid  market  should  share 
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equitably  in  the  proceeds  from  sales  in  the  market. 
The  present  pooling  and  pricing  scheme  under  the  Bos¬ 
ton  order  will  promote  this  principle.’ * 

Mr.  Burke :  Let  me  take  those  up,  Your  Honor,  one  at  a 
time. 

There  is  a  finding  that  there  is  a  great  need  to  rely  on 
outside — Boston  for  milk.  There  is  also  a  finding,  Your 
Honor,  that  these  producers  receive  almost  Class  I  milk 
price  all  the  year  around,  not  entirely  but  almost.  They  run 
a  very  small  surplus  because  of  their  controlled  production. 

The  evidence  of  the  importation  of  milk,  of  course,  was 
not  available,  but  it  is  an  insignificant  amount  compared 
with  the  amount  that  is  produced  and  forms  the  regular 
medium  of  supplying  this  market.  The  small  bits  of  evi¬ 
dence  like  the  testimonv  of  Weldon  that  I  referred  to  have 

* 

been  taken  out  of  context  to  mold  these  findings;  and  I  take 
serious  exception  to  it. 

We  are  asking  for  a  review  of  them.  We  will  rest  our 
case  with  somebody  like  yourself  who,  in  a  judicial  capacity 
and  an  unbiased  position,  will  look  at  the  pertinent  parts 
of  the  record,  and  if  I  am  wrong  I  am  wrong,  but  I  think, 
I  feel  sure  that  I  am  right,  that  the  findings  are  not 
112  justified.  We  seek  that  review,  and  we  don’t  want  to 
be  damaged  severely  while  we  are  getting  that  right 
to  a  review. 

These  men  are  hard-working  men,  Your  Honor.  They 
don’t  make  large  incomes.  Yet  they  have  employed  me,  and 
I  went  through  a  long  hearing  for  them.  It  has  been  ex¬ 
pensive  to  them.  I  am  here  now,  and  it  is  costing  them 
money.  They  are  not  doing  it  because  of  any  whim  or 
fancy.  Every  one  of  them,  or  many  of  these  men  have 
themselves  read  the  findings,  and  if  they  stood  before  you 
at  this  moment,  they  would  repeat  the  very  words  that  I  am 
repeating,  about  how  they  feel  about  the  findings  not  being 
tied  to  the  evidence.  That,  Your  Honor,  is  why  I  am  here. 

I  realize  that  it  is  a  serious  charge  to  make,  but  I  in  all 
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sincerity,  Your  Honor, — I  don’t  like  to  make  it,  but!  I  do. 
And  I  think  that  when  we  consider  the  tremendous  suffer¬ 
ing  that  we  will  have  to  endure,  that  on  a  hearing  such  as 
this,  where  we  are  balancing  equities,  we  have  a  better 
than  fifty-fifty  chance,  it  seems  to  me,  on  the  very  unusual 
standard  that  has  to  be  applied  here,  as  to  whether  the 
evidence  justifies  the  findings. 

I  realize  I  have  the  burden,  and  a  heaw  burden,  j  But 
I - 

The  Court :  Well,  the  issue  is  very  sharp  as  it  has  now  de¬ 
veloped  in  argument.  You  assert  there  is  no  evidence 
113  of  instability  in  the  marketing  of  milk  in  this  |  little 
pocket. 

Mr.  Burke :  That  is  correct,  Your  Honor. 

*  i 

The  Court:  There  is  no  evidence  of  any  of  these  things 
which  would  justify  inclusion  of  that  pocket  in  the  greater 
area.  You  state  that  under  oath;  the  defendant  denies  it. 

I  don’t  think  by  any - 

Mr.  Burke:  I  don’t  need  to  state  it  under  oath,  j  You 
have  my  oath  as  an  attorney  of  this  court;  but  I  -should 
state  it  under  oath  if  you  wanted  me  to. 

The  Court :  It  is  stated  under  oath. 

Mr.  Burke:  It  is  stated  under  oath  by  my  clients,  j  I’m 
sorry;  I  misunderstood  you,  Your  Honor. 

The  Court :  The  defendant  denies  it  in  a  brief, - i 

Mr.  Burke :  That  is  correct. 

The  Court :  — unverified. 

Mr.  Burke  (Nodding  his  head) :  He  may  not  have  read 
the  entire  record  the  way  I  did,  Your  Honor,  or  followed 
the  entire  proceedings  the  way  that  my  client  who  signed 
that  did. 

The  Court:  Do  you  wish  to  discuss  the  constitutional 
question  any  further? 

Mr.  Burke :  I  would  point  out,  Your  Honor,  one  or!  two 
things. 
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What  was  read  in  the  various  sections  of  the 

114  statute,  it  seems  to  me,  doesn’t  set  up  a  standard. 

The  Court:  I  can’t  follow  you  on  that. 

Mr.  Burke:  The  only  part  that  I  understand  that  coun¬ 
sel  relies  on  in  the  statute  that  there  is  a  standard  is  that 
the  area  must  be  practicable. 

I  took  some  notes,  and  I  may  have  it  right  and  I  may 
not;  but  my  recollection - 

The  Court:  Doesn’t  the  policy  which  is  set  up  in  the 
statute  create  a  standard? 

Mr.  Burke :  Well,  the  policy,  Your  Honor,  as  I  took  notes 
of  the  reading  of  the  statute,  and  as  I  remember  the  stat¬ 
ute  myself,  the  policy  was  to  create  orderly  marketing 
conditions  and  to  establish  a  parity  price  and  protect  the 
interests  of  the  consumer  by  applying  that  price. 

Now,  the  only  thing  that  they  are  doing - 

The  Court:  He  is  directed  to  effectuate  that  policy 
which  is  set  forth,  I  think,  very  fully  in  the  statute  itself. 

Mr.  Burke:  Well,  this  is  a  statement  of  policy,  Your 
Honor,  but  there  is  no  standard  set  up  as  to  how  votes 
will  be  taken  or  how  areas  will  be  handled. 

The  Court:  How  votes  will  be  taken?  Now  you  are  get¬ 
ting  to  your  second  point. 

Mr.  Burke:  Or  how  areas —  Well,  let  me  say  there  is 
no  standard  either  set  up  as  to  whether  or  not,  for  ex¬ 
ample,  in  extending  a  marketing  area  price,  the 

115  minimum  price  is  the  thing  to  be  effected. 

For  example,  I  have  argued  here  that  what  they 
are  really  doing  is  not  establishing  a  minimum  price, 
which  is  the  avowed  purpose  of  the  Act,  to  establish  that 
minimum  price  that  is  paid  to  producers  by  regulating 
handlers.  They  are  actually  taking  money  from  us  in  vio¬ 
lation  of  our  rights,  to  give  us  the  maximum  price  that 
we  will  receive. 

Now,  there  is  no  standard,  as  I  see  it,  set  up  how  you 
add  different  areas.  There  is  no  standard  that  they  can 
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rely  upon  to  show  that  they  can  establish  our  maximum 
price. 

The  Court:  Mr.  Burke,  the  statute  says,  Sectionj  608a 

(1): 

‘ *  Having  due  regard  to  the  welfare  of  domestic 
producers  and  to  the  protection  of  domestic  |  con¬ 
sumers  and  to  a  just  relation  between  the  prices  re¬ 
ceived  by  domestic  producers  and  the  prices  paid  by 
domestic  consumers,  the  Secretary  of  Agriculture  may, 
in  order  to  effectuate  the  declared  policy  of” — j — 

sections  enumerated,  do  various  things. 

Mr.  Burke:  But  I  think  “the  declared  policy”  goesj  back 
merely  to  the  statement, 

“to  create  orderly  market  conditions,  to  establish 
the  parity  price,” 

Your  Honor,  if  I  read  it  correctly. 

116  The  Court:  Well,  I  can’t  follow  you  on  th<it. 

Mr.  Burke :  Well,  in  602  it  sets  up  the  policy!,  and 
then  later  on  it  says  that  they  should  do  things  to  tarry 
out  the  policy. 

Now,  the  policy,  as  I  read  it,  is  merely  the  establish¬ 
ment  of  orderly  marketing  conditions.  It  seems  to  me  it 
leaves  us  without  the  usual  type  of  standard  that  we 
are  entitled  to  expect  in  legislation,  where  we  have  the 
delegation  of  vast  authority. 

This  is  not  just  a  technical  adjustment  to  the  Actj  that 
we  are  talking  about.  It  is  a  major  displacement  of  the 
economic  situation  of  a  number  of  persons.  Where  you 
have  such  a  serious  maladjustment  in  the  economy  ibout 
to  take  place,  it  seems  to  me  there  should  be  some  stand¬ 
ard  set  up  as  to  how  he  goes  about  it.  Certainly,  there 
is  no  provision  that  he  can  do  it  by  cutting  our  present 
price  down  so  that  we  get  a  lower  maximum. 

Certain  it  is  that  he  can’t  do  it  by  arbitrarily  taking 
a  vote  that  everybody  knows  in  advance  is  going  to  jbe  a 
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foregone  conclusion.  Government  counsel  referred  to  the 
Stark  case,  Stark  v.  Wickard.  But  that  case  dealt  directly 
on  this  point  of  voting,  and  it  involved  the  point  of  a 
cooperative  deduction. 

On  page _ well,  this  is  the  Supreme  Court  Reporter.  It 

is  Volume  64  at  page  569.  The  case  itself  was  321  U.  S. 
288. 

117  “The  only  opportunity  these  petitioners  had 
to  complain  of  the  contested  deduction  was  to 

appear  at  hearings  and  to  vote  for  or  against  the 
proposed  order.  So  long  as  the  provisions  of  the  order 
are  within  the  statutory  authority  of  the  Secretary, 
such  hearings  can  validly  furnish  adequate  opportu¬ 
nity  for  protest.  But  where,  as  here,  the  issue  is  statu¬ 
tory  power  to  make  the  deduction  required  by  the 
order,  a  mere  hearing  or  opportunity  to  vote  cannot 
protect  minority  producers  against  unlawful  exactions 
which  might  be  voted  upon  them  by  the  majority.” 

Now,  it  seems  to  me  that  we  arrive  at  just  that  point 
here,  that  we  challenge  the  statutory  authority  to  regulate 
our  maximum  price,  and  we  are  left  without  a  remedy. 
When  we  have  to  vote  in  a  marked  referendum,  where  we 
know  the  outcome  before  it  is  taken,  and  any  order  that 
would  be  put  in  effect  on  that  basis — on  that  basis,  it 
seems  to  me,  it  would  be  held  unconstitutional,  or  might 
well  be  held  unconstitutional,  and  that  the  validity  of  our 
case  is  sufficient  to  justify  a  temporary  injunction  while  it 
is  fought  out  on  a  hearing  on  the  merits. 

The  Court:  Another  place  it  provides: 

“It  is  declared  to  be  the  policy  of  the  Congress” - 

This  is  Section  602  (1). 

— “through  the  exercise  of  powers  conferred 

118  upon  the  Secretary  of  Agriculture  under” - 
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i 

“to  establish  and  maintain  such  orderly  marketing 
conditions  for  agricultural  commodities  in  interstate 
commerce  as  will  establish  as  the  prices  to  farmers 
parity  prices  as  defined  by  Section” - 

so  and  so. 

And: 

“2.  To  protect  the  interests  of  the  consumer  by  ap¬ 
proaching  the  level  of  prices  which  is  declared  to  be 
the  policy  of  Congress  to  establish  in  Section  1  of  this 
section,  by  gradual  correction  of  the  current  level  at 
as  rapid  a  rate  as  the  Secretary  of  Agriculture  deems 
to  be  in  the  public  interest,  feasible  in  view  of  the 
current  consumer  demand  in  the  domestic  market,  by 
authorizing  no  action  under  Section” - 

j 

so  and  so;  et  cetera. 

I  think  there  is  a  clear  statement  of  standards. 

Mr.  Burke:  May  I  ask  Your  Honor  to  differentiate  be¬ 
tween  the  opening  paragraph  of  a  bill  in  which  policy  is 
set  up,  a  wide,  general  legislative  policy,  and  whalj  we 
normally  consider  to  be  standards?  I  have  always  under¬ 
stood  that  the  statement  of  policy  in  a  law  was  not  a 
definition  of  standards  that  have  to  be  followed.! 

119  The  Court :  It  is  made  so  by  statute,  however.  He 
is  required  to  effectuate  the  policy. 

Mr.  Burke:  He  is  required  to.  But  I  fail  again,  Your 
Honor,  maybe  I  am  dull  about  it,  but  I  fail  to  see  how  that 
sets  up  standards  so  that  a  person  picking  it  up,  a  day¬ 
man,  for  example,  can  say,  “Oh,  I  see.  He  has  to  do  cer¬ 
tain  things  before  he  can  put  me  out  of  business.”  I  jfail 
to  find  anything  like  that  in  the  Act. 

I  would  like  Your  Honor  to  consider  that  there  is  a  yast 
distinction  between  merely  a  policy  and  the  statement, 
“Go  carry  out  that  policy,”  and  a  standard  as  to  how  you 

i 
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are  going  to  do  it.  There  is  no  standard  here  of  how  he 
is  going  to  carry  out  the  policy. 

I  had  a  number  of  other  remarks  to  make.  I  think, 
Your  Honor,  that  in  the  Rock  Royal  and  the  Hood  cases, 
where  they  were  talking  about  voting,  there  were  tremen¬ 
dous  surpluses  involved,  in  the  very  area  on  which  they 
were  going  to  vote.  The  language  of  the  cases,  if  I  recall 
it,  is  that  the  producers  who  were  asked  to  vote  and  who 
were  objecting  were  the  very  ones  who  contributed,  them¬ 
selves,  to  the  surplus. 

We  don’t  have  any  such  situation  here.  We  have  no 
tremendous  surplus  in  our  area  that  we  are  worried  about. 

One  other  thing  I  wanted  to  point  out,  merely  as  a  clari¬ 
fication,  so  that  there  will  be  no  misunderstanding,  no 
attempt  to  mislead  Your  Honor. 

120  When  I  referred  to  the  differential  between  what 
we  have  been  getting  and  what  we  would  get  under 
the  Federal  pool,  and  what  we  expect  to  get  in  the  future, 
let  alone  what  we  would  expect  to  get  in  the  future,  under 
the  Federal  pool,  of  that  average  of  50  cents  a  hundred¬ 
weight  for  the  year,  I  had  taken  into  consideration,  and 
the  people  who  prepared  the  figures  had  taken  into  con¬ 
sideration  this  location  differential,  nearby  differential,  to 
which  counsel  for  the  Government  referred.  Whether  he 
knew  that  I  had  so  taken  it  into  consideration,  I  don’t 
know,  but  I  had.  But  his  remarks  wouldn’t  affect  my 
figure. 

Just  perhaps  one  sentence  that  Mr.  Lishman  suggests 
that  I  make  to  Your  Honor,  and  then  I  am  through: 

When  Congress  allows  the  Secretary  to  make  his  own 
standards  as  to  how  he  is  going  to  effectuate  the  policy  of 
the  Act,  that  is  unconstitutional.  Congress  should  be  the 
one  to  make  the  standards.  I  think  that,  as  simply  as  any¬ 
thing  I  have  said  so  far,  states  our  position. 

The  Court:  Well,  I  feel  Congress  has  set  the  standards 
by  setting  forth  the  policy  and  then  calling  upon  the  ad- 
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ministrative  officer  to  effectuate  that  policy  by  appropriate 
action  set  forth  in  the  statute. 

Mr.  Burke:  That  is  the  point  that  I  would  like  Your 
Honor  to  reflect  upon,  because  it  appears  to  be  the  position 
on  which  the  Government  and  myself  have  comfe  to 

121  differ.  I  am  trying  to  think  of  an  analogy. 

Well,  suppose,  for  example,  that  the  Congress  of 
the  United  States  passed  an  Act  that  it  would  be  good 
policy  if  we  annexed  some  territory  and  left  it  with  j  the 
Secretary  of  State  to  effectuate  that  policy.  Is  the  Secre¬ 
tary  going  to  be  able  to  set  up  any  standard  he  wants  to 
effect  the  policy  of  annexation?  I  would  say  no. 

Now,  what  is  the  difference  here?  is  the  question  I 
pose  after  that. 

The  Court:  Well,  the  Supreme  Court  in  the  Rock  Royal 
case  seems  to  me  to  have  answered  it.  Let  me  read  that 
to  you.  Perhaps  you - 

Mr.  Burke :  I  am  not  sure,  when  it  is  taken  in  considera¬ 
tion  with  the  Stark  v.  Wickard  case,  which  is  a  later  ckse. 

The  Court :  Wait  a  minute,  now. 

7  I 

Mr.  Burke :  I  think  they  are  distinguishable,  Your  Honor. 

The  Court :  The  court  says : 

“From  the  earliest  days  the  Congress  has  been  com¬ 
pelled  to  leave  to  the  administrative  officers  of  |the 
Government  authority  to  determine  facts  which  wjere 
to  put  legislation  into  effect  and  the  details  of  regu¬ 
lations  which  would  implement  the  more  general  |  en¬ 
actments.  It  is  well  settled,  therefore,  that  it  is!  no 
argument  against  the  constitutionality  of  j  an 

122  Act  to  say  that  it  delegates  broad  powersj  to 
executives  to  determine  the  details  of  any  legis¬ 
lative  scheme.  This  necessary  authority  has  netar 
been  denied. 

“In  dealing  with  legislation  involving  questions! 
economic  adjustment,  each  enactment  must  be  consid¬ 
ered  to  determine  whether  it  states  the  purpose  which 


i 
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the  Congress  seems  to  accomplish  and  the  standard  by 
which  that  purpose  is  to  be  worked  out,  with  sufficient 
exactness  to  enable  those  affected  to  understand  those 
limits. 

“ Within  these  tests,  Congress  need  specify  only  so 
far  as  is  reasonable  and  practicable.  The  present 
Act” - 

the  one  we  are  dealing  with - 

“we  believe  satisfies  these  tests.  The  purpose  of  the 
Act  is  ‘to  establish  and  maintain  such  orderly  market¬ 
ing  conditions  for  agricultural  commodities  in  inter¬ 
state  commerce  as  will  establish  prices  to  farmers  at 
a  level  that  will  give  agricultural  commodities  a  pur¬ 
chasing  power  with  respect  to  articles  that  farmers 
buy  equivalent  to  the  purchasing  power  of  agricultural 
commodities  in  the  base  period.’ 

“To  accomplish  this,  the  Secretary  of  Agriculture 
is  directed  to  issue  orders,  whenever  he  has  reason  to 
believe  the  issuance  of  an  order  will  tend  to  ef- 
123  fectuate  the  declared  policy  of  the  Act.  Unlike 

the  language  of  the  National  Industrial  Recov¬ 
ery  Act  condemned  in  the  Schechter  case, - 

and  your  argument  was  along  the  line  of  the  Schechter 
case  argument - 

“the  tests  here,  to  determine  the  purpose  and  the 
powers  dependent  upon  that  conclusion,  are  defined ;  in 
the  Recovery  Act,  the  declaration  of  policy  was  couched 
in  most  general  terms.  In  this  Act,  it  is  to  restore 
parity  prices.  Under  the  Recovery  Act,  general  wel¬ 
fare  might  be  sought  under  codes  of  any  industry  for¬ 
mulated  to  express  standards  of  fair  competition  for 
the  businesses  covered.  Here,  the  terms  of  orders 
are  limited  to  the  specific  provisions  minutely  set  out 
in  Sections  8c  (5)  and  (7).  While  considerable  flexi- 
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bility  is  provided,  it  gives  an  opportunity  only  I  to  in¬ 
clude  provisions  auxiliary  to  those  definitely  'speci¬ 
fied.” 

I 

I  think  that  knocks  the  props  out  of  your  argument. 

Mr.  Burke:  Well,  may  I  say  why  I  don’t  think  it|  does, 
Your  Honor? 

The  Court:  Yes.  ! 

Mr.  Burke:  For  this  reason:  There,  they  are  working 
toward  a  parity  price  and  to  the  adjustment  of  disoijderly 
market  conditions.  Here,  there  are  no  disorderly  ndarket 
conditions, - 

124  The  Court:  But  they  say  so. 

Mr.  Burke :  All  right,  we  say  there  isn’t.  At  ^east, 
that  is  an  issue  of  fact  to  be  tried,  or  an  issue  of  law  jto  be 
determined  on  the  record. 

Furthermore,  which  to  me  is  more  important,  the  regula¬ 
tion  has  nothing  to  do  with  helping  the  parity  price.  It 
is  merely  an  attempt  to  regulate  us  to  establish  a  maximum 
price  to  us,  and  is  foreign  and  entirely  apart  front  the 
purpose  as  Your  Honor  just  read. 

In  other  words,  in  that  particular  case,  the  actionj  was 
directed  to  the  establishment  and  the  abetting  of  the  parity 
price  and  stable  marketing  conditions.  In  the  present  pase, 
it  has  nothing  to  do  with  it. 

And  the  vote  that  we  are  put  up  to  on  the  referendum  is 
a  mockery,  as  it  was  indicated  in  the  case  of  Starjk  v. 
Wickard  it  would  be. 

In  other  words,  I  think  that  the  case  is  entirely,!  the 
Hood  case  and  the  Rock  Royal  case  are  entirely  distinguish¬ 
able  on  that,  because  we  are  talking  about  two  different 
forms  of  action  by  the  Secretary  of  Agriculture.  And  I 
rely  in  great  part  upon  the  part  that  I  read,  that  the '  Su¬ 
preme  Court  obviously,  in  Stark  v.  Wickard,  took  the  posi¬ 
tion  that  they  weren’t  going  to  have  a  referendum,  that 
it  was  a  mere  mockery  in  order  to  have  the  majority  take 
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something  away  from  the  minority.  And  that  is  what  is 
happening  here.  It  is  utterly  unrelated  to  parity 

125  price.  It  is  beyond  the  scope  of  the  purpose  of  the 
Act  in  its  entirety. 

There  is  nothing  to  prevent  them  from  encroaching  lo¬ 
cally,  grab  by  grab,  across  the  Commonwealth  of  Massa¬ 
chusetts,  although  nothing  is  needed.  They  can  make  vague 
findings,  unsupported  by  the  evidence,  and  it  leaves  the 
poor  Massachusetts  producers  as  the  minority  that  are  be¬ 
ing  voted  in  by  the  majority,  which  the  Stark  v.  Wickard 
case  said  should  not  be  done. 

So  that  I  think,  Your  Honor,  that — I  have  no  quarrel 
with  the  Hood  and  Rock  Royal  cases,  because  the  object  was 
being  achieved.  But  here  we  say  it  is  not  being  achieved, 
and  they  have  gone  way  beyond  and  followed  something  as 
to  which  there  is  no  standard  at  all,  as  said  in  the  Stark  v. 
Wickard  case. 

I  hope  I  make  my  position  clear  to  Your  Honor. 

The  Court:  Yes,  I’ve  been  made  to  understand  your  po¬ 
sition,  Mr.  Burke.  I  appreciate  the  help  you  have  given 
me. 

Do  you  wish  to  have  any  surrebuttal? 

Mr.  Girard:  If  I  may  just  take  a  couple  of  minutes,  Your 
Honor. 

The  Court:  Yes,  don’t  hesitate.  Give  me  all  the  help 
you  can,  now. 

126  Surrebuttal  Argument  on  Behalf  of  the 

Defendant 

Mr.  Girard:  As  I  think  is  rather  evident  from  the  affi¬ 
davit  of  Mr.  Aplin,  the  referendum  agent,  as  to  the  number 
of  milk  producers  in  this  area  involved,  aside  from  the 
10,000  Boston  producers,  part  of  whose  milk  comes  into 
this  marketing  area,  we  have  some  584  out  of  677  whose 
milk  is  likewise  coming  into  that  area,  as  to  whom  no  gov¬ 
ernmental  agency  regulates  the  price  whatsoever.  In  other 
words,  the  milk  of  those  producers  comes  into  the  four- 
town  area  completely  unregulated. 
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The  Court:  That  is  410,  isn’t  it? 

Mr.  Girard:  Well,  that  is  the — who  participated  jin  the 
referendum.  But  the  total  number,  as  disclosed  in  the  other 
affidavit  of  Mr.  Aplin,  disclosed  there  are  677,  93  of  [whom 
were  regulated  by  the  Massachusetts  Milk  Control|  Com¬ 
mission. 

Now,  if  the  preliminary  injunction  is  granted,  it  means 
that  these  other  584  are  going  to  be  deprived  of  the|  bene¬ 
fits  of  this  order.  I  think  that  is  a  pretty  good  indication 
of  the  respective  volumes  of  milk. 

Furthermore,  while  Mr.  Burke  may  have  read  the!  testi¬ 
mony  of  witnesses,  I  think  he  neglected  to  examine  the  ex¬ 
hibits.  Exhibit  Number  57,  which  was  introduced  hy  the 
Massachusetts  Milk  Control  Commission,  indicated  that  ex¬ 
clusive  of  the  Hood  Company,  about  1,500,000  pounds 
127  of  milk  per  month  was  marketed  in  that  area,  of 
which  about  1,000,000  was  subject  to  the  provision 
of  the  Massachusetts  Milk  Control. 

So  there,  you  have  two  thirds  and  one  third  ofj  that 
amount  contained  in  that  exhibit. 

In  addition  thereto,  they  said  that  that  didn’t  include  the 
Hood  Company  milk.  Mr.  Weldon  testified  that  the  Hood 
Company  brought  in  some  8,000,000  pounds  of  milk  per 
year.  So  that  gives  a  total  of  some  23  to  25  million  pojmds, 
of  which  the  local  Massachusetts  producers  produced  ibout 
a  third. 

That  is  in  the  record.  I  mean,  you  don’t  have  anybody 
saying  precisely  that,  but  the  figures  and  the  facts  from 
which  that  can  be  deduced  are  in  the  exhibits  and  the  testi¬ 
mony  in  the  record. 

Furthermore,  Mr.  Weldon  specifically  stated  in  the  record 
that  the  Hood  Company  was  required  to  bypass  their 
Charlestown  Boston  plant,  to  bring  milk  into  the  nonijegu- 
lated  plant  at  East  Bridgewater,  so  as  to  meet  the  Com¬ 
petition  from  unregulated  milk.  That  is  an  unequivocal 
statement  right  in  the  hearing  record. 


I 
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So  when  he  alleges  that  we  just  pick  things  out  of  the 
air,  I  think  he  is  being  grossly  unfair  to  the  Secretary  of 
Agriculture. 

As  is  indicated  in  the  decision  itself,  with  respect 

128  to  these  other  territories  which  were  excluded,  the 
Secretary  said : 

“The  town  of  Sudbury,  which  is  adjacent  to  and 
directly  west  of  Way  land  and  north  of  Framingham,  is 
substantially  rural  in  character.  There  is  little  indi¬ 
cation  here  of  the  intensive  urbanization  presently 
taking  place  in  the  adjacent  towns.  Further,  there  is 
no  indication  that  the  inclusion  of  Sudbury  would 
bring  under  regulation  a  single  additional  handler/ ’ 

As  to  Concord  and  Lincoln,  which — 

“are  served  by  both  local  dealers  and  regulated  han¬ 
dlers  there  is  no  indication  of  unstable  market  condi¬ 
tions.  The  record  fails  to  substantiate  any  significant 
flow  of  unregulated  milk  into  [Concord  and  Lin¬ 
coln]/  9 

So  we  exclude  them  from  the  area. 

Does  that  indicate  the  Secretary  was  acting  arbitrarily 
and  capriciously?  I  think  a  fair  reading  of  these  findings 
and  the  presumptions  that  obtain  with  respect  to  the  valid¬ 
ity  of  the  administrative  action  as  such,  that  certainly  be¬ 
fore  this  matter  is  determined  on  the  merits,  on  the  full 
record,  they  have  not  shown  sufficient  basis  for  probability 
of  success. 

The  Court :  He  has  made  the  statement - 

Mr.  Girard:  I  know  he  has  made  it,  Your  Honor,  but 
there  are - 

129  The  Court:  Wait  just  a  minute.  Let  me  finish. 

He  has  announced  here  in  open  court,  as  a  member 

of  the  bar,  that  there  is  no  evidence  to  support  these  find¬ 
ings  which  I  read  to  him.  He  conceded  that  if  there  was 
evidence  to  support  them,  he  would  have  no  complaint. 
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| 

Now,  he  has  stated  as  a  member  of  the  bar,  and  as  the 
verified  complaint  alleged,  there  is  no  evidence  to  support 
those  findings.  All  I  have  against  that  is  your  statement 
in  open  court  that  there  is  evidence  to  support  it. 

Mr.  Girard:  Well,  plus  the  verified  statement  of  !Mr. 
Aplin - 

The  Court:  The  statement  in  your  brief? 

Mr.  Girard:  No,  the  statement  of  Mr.  Aplin,  showing^ the 
location  of  producers  supplying  milk  to  this  area,  and  their 
participation  in  the  referendum. 

It  seems  to  me  that  that  supports  the  findings  of! the 
Secretary  with  respect  to - 

The  Court:  Have  you  read  this  record? 

Mr.  Girard:  I  certainly  have,  Your  Honor,  and  I  jam 
willing  to  state,  just  as  I  did  in  the  brief — and  I  can  point 
out  record  citations  to  every  statement  that  is  contained  in 
that  brief — the  statement  to  the  effect  that  milk  of  pro¬ 
ducers  has  been  refused  a  market  in  the  four-town  area. 
Sure,  it  is  only  a  couple  of  loads  of  milk.  But  do  you  l^ave 
to  have  chaos  before  the  Secretary  can  step  in?  j 
130  Substantial  quantities  are  coming  in  from  upccjun- 
try.  How  long  is  that  condition  going  to  continue 
to  exist  before  you  have  a  breakdown  of  the  marketing 
process? 

Furthermore,  the  State  of  Massachusetts  cannot  regulate 
the  milk  of  the  producers  up  in  Vermont  and  New  Hamp¬ 
shire,  under  the  Baldwin  v.  Seeley  case,  which  is  a  Supreme 
Court  case,  I  have  the  citation  to  it  here,  in  which  the 
State  of  New  York  attempted  to  regulate  the  handling!  of 
milk  produced  in  Vermont  and  marketed  in  New  York  City. 

That  is  the  very  situation  that  gave  rise  to  the  regula¬ 
tion  of  milk  in  these  metropolitan  areas,  because  the  Stajtes 
were  unable  to  deal  with  the  situation.  That  is  why  these 
producers  came  to  the  Federal  government  and  asked  for 
assistance,  and  that  is  the  same  sort  of  thing  we  have  here. 

Here  we  have  producers ;  sure,  they  say  the  cooperative 
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associations  should  be  considered.  But  after  all,  the  co¬ 
operative  associations  represent  about  80  per  cent  of  the 
producers  in  that  market.  They  would  argue  that  the 
more  producers  who  are  members  of  cooperative  associa¬ 
tions,  the  less  chance  you  have  of  having  those  producers 
receive  any  benefits  from  the  Act,  because  they  have  formed 
cooperatives.  And  such,  of  course,  is  not  the  law. 

He  has  repeatedly  referred  to  maximum  prices,  that  we 
are  interfering  with  their  maximum  prices.  We  don’t 
fix  any  maximum  price  under  these  milk  orders.  We 

131  can’t,  under  the  mandate  of  the  statute.  All  we  can 
fix  are  minimum  prices. 

And  I  know,  as  is  the  case  in  most  of  these  areas,  during 
fall  seasons  of  the  year,  frequently  these  handlers  pay 
producers  premiums  over  Federal  order  prices,  because  the 
order  hasn’t  kept  up,  perhaps,  to  the  minute  with  regard 
to  changing  economic  conditions.  So  they  can  bargain  for 
more.  Whether  they  will  get  it  or  not  will  depend  on  the 
supply  and  demand  for  milk  at  a  particular  time. 

So  when  he  talks  about  interfering  with  their  maximum 
prices,  there  just  isn’t  any  such  thing. 

And  with  respect  to  the  Stark  v.  Wickard  case,  the  court 
said  in  that  case  that  by  virtue  of  the  fact  that  the  co¬ 
operatives  had  so  much  strength,  the  producers  really 
didn’t  have  protection  by  participating  in  such  a  referen¬ 
dum.  Consequently,  he  had  a  right  to  resort  to  a  court  of 
equity  to  seek  such  protection.  And  that  is  just  what 
these  plaintiffs  are  doing  here. 

So  the  court  did  not  say  the  referendum  was  invalid. 
They  merely  said  that  their  remedy  is  to  come  into  court 
and  seek  their  relief. 

So,  if  Your  Honor  please,  I  think  that  it  can  be  fairly 
said  that  they  have  not  sustained  the  burden  which  would 
entitle  them,  the  burden  which  they  must  carry  to 

132  entitle  them  to  a  preliminary  injunction  against  a 
governmental  agency  which  will  seriously  impair  and 
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impede  the  effectuation  of  an  order  which  will  benjefit  so 
many,  to  satisfy  the  desires  of  so  few. 

The  Court:  Well,  I  will  take  the  papers  for  a  fewj  days. 
I  understand  that  the  administrative  injunction  will  re¬ 
main  in  effect  until  I  decide  the  case. 

Mr.  Girard :  May  I  say  this,  Your  Honor:  We  agreed  that 
we  would  not  issue  an  order  until  you  had  heard  and  de¬ 
cided  this  case.  We,  of  course,  will  abide  by  that  Stipu¬ 
lation. 

The  Court :  I  want  to  read  the  file  again. 

Mr.  Girard :  Yes,  surely.  | 

The  Court:  And  examine  the  statute  and  the  cases  a 

little  more  fullv. 

% 

Mr.  Girard:  I  would,  of  course,  respectfully  urgel  that 
the  decision  be  made,  I  don’t  say  within  the  next  week  or 
so,  but  reasonably  promptly,  because  of -  j 

The  Court:  I  have  a  great  many  other  matters  set  for 
hearing,  there  are  some  waiting  here,  and  if  you  would  look 
in  the  Motions  Commissioner’s  office,  you  would  see  a  pile 
about  that  high  that  have  to  be  acted  on  tonight  by  ijie. 

Mr.  Girard:  We  will  abide  by  your  decision.  And  the 
Secretary  will  refrain  from  issuing  any  order  until!  you 
have  reached  a  decision  on  this  motion. 

333  The  Court:  It  won’t  be  long. 

Mr.  Burke:  Your  Honor,  would  it  be  helpful  if  we 
submitted  an  additional  memorandum,  a  memorandui|n  in 
summation?  or  have  we  said  enough? 

The  Court:  I  don’t  think  you  need  to  go  to  that  trouble. 
If  I  want  anything  more,  I  will  call  on  you.  I  think  jt  is 
all  right. 

Mr.  Burke :  I  want  to  thank  Your  Honor  for  permitting 
me  to  argue  here  today. 

The  Court :  Glad  to  have  you. 

I  will  take  a  five-minute  recess.  j 

(Whereupon,  the  hearing  was  concluded,  at  3  o’clock 
p.  m.) 

i 

J 

i 
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Memorandum  Opinion 

In  this  case  plaintiffs  have  filed  an  action  against  the 
Secretary  of  Agriculture.  They  are  president  and  secre¬ 
tary-treasurer  of  the  Central  Massachusetts  Dairy  Asso¬ 
ciation,  a  voluntary  association  of  milk  producers.  They 
bring  this  action  on  behalf  of  themselves  and  the  other 
members  of  their  association,  composed  of  97  dairy  farmers 
living  in  central  Massachusetts. 

The  basis  for  their  complaint  may  be  summarized  as  fol¬ 
lows: 

As  a  result  of  petitions  filed  by  the  Maine  Dairymen’s 
Association,  Northern  Farmers’  Cooperative,  and  the  New 
England  Milk  Producers  Association,  hearings  were  held 
pursuant  to  notice  by  defendant.  The  petitioners  referred 
to  are  cooperative  associations  of  producers  engaged  in 
marketing  milk  and  milk  products  and  rendering  services 
to  their  members.  These  petitions  proposed  amendments 
to  the  Federal  marketing  orders  covering  Boston  and 
other  areas  of  Massachusetts.  One  of  the  amendments 
proposed  the  extension  of  the  Boston  Area  to  include 
the  towns  of  Framingham,  Natick,  Wayland,  Weston,  and 
others.  These  towns  are  supplied  by  members  of  the 
plaintiffs’  association.  At  the  hearing  evidence  was  of¬ 
fered,  and  on  July  29,  through  his  deputy  assistant,  defend¬ 
ant  published  proposed  findings  and  recommendations. 
One  proposed  to  amend  the  Boston  order  by  extending  the 
milk  marketing  area  to  include  these  four  towns.  The 
findings  in  support  of  this  recommendation,  according  to 
the  complaint,  are  contrary  to  the  evidence  introduced  at 
the  hearings,  could  not  be  made  by  a  reasonable  man  on 
the  evidence,  and  are  arbitrary  and  capricious.  Excep¬ 
tions  were  taken  to  the  findings  and  recommendations  by 
the  plaintiffs  and  by  the  Governor  of  Massachusetts,  but 
on  September  16,  1955,  despite  the  exceptions,  defendant 
published  and  proposed  an  amendment  to  the  Boston  or¬ 
der  to  include  these  towns.  His  decision  substantially  in- 
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corporates  the  proposed  findings  above  referred  to.  |  The 
defendant  further  proposed  to  submit  the  amendment  to  a 
referendum  of  all  producers  supplying  the  Boston  Area, 
as  well  as  the  producers  supplying  the  four  towns  referred 
to,  and  to  consider  the  approval  of  the  New  England  Milk 
Producers’  Association,  the  Maine  Dairymen’s  Associa¬ 
tion,  and  the  Northern  Farmers’  Cooperative  as  the  ap¬ 
proval  of  all  their  members. 

The  members  of  the  plaintiffs’  association  are  undfcr  the 
jurisdiction  of  the  State  Milk  Control  Commissipn  of 
Massachusetts  and  are  paid  a  price  for  their  product  sub¬ 
stantially  higher  than  prices  paid  in  the  marketing  area 
now  subject  to  the  Federal  order.  Each  of  the  members 
of  plaintiffs’  association  will  lose  an  average  of  ^1,000 
per  year  or  a  gross  loss  of  $97,000  under  the  proposed 
amendment. 

By  the  terms  of  the  Agricultural  Marketing  Agreement 
Act,  the  referendum  should  be  held  among  only  the  pro¬ 
ducers  supplying  the  four  towns,  but  it  is  claimed  the  ref¬ 
erendum  proposed  by  the  defendant  is  contrary  thereto 
and  is  but  a  sham  and  a  mockery,  for  the  reasons  set!  forth 
in  the  complaint.  Petitioners  and  the  members  of!  their 
association  claim  they  will  suffer  serious  and  irreparable 
injury  in  addition  to  that  above  set  forth  and  will  be  de¬ 
prived  of  their  property  without  due  process  of  law  unless 
the  court  issues  injunctive  relief. 

They  pray  for  a  preliminary  and  permanent  injunction 
against  holding  the  referendum  as  well  as  for  a  restrain¬ 
ing  order. 

Upon  the  presentation  of  their  motion  another  Ijudge 
of  this  court  issued  a  restraining  order  and  set  th^  case 
down  for  hearing  on  a  motion  for  preliminary  injunction. 
Two  days  later,  the  parties  entered  into  a  stipulation  by 
which  they  agreed  that,  until  after  argument  and  deter¬ 
mination  of  the  motion  for  preliminary  injunction,  defend¬ 
ant  would  not  issue  an  order  effectuating  the  amendment 
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to  the  Federal  Milk  Order  in  question  and  plaintiffs  would 
consent  to  the  dissolution  of  the  temporary  restraining 
order  without  prejudice  to  the  rights  of  either  party  to 
advance  contentions  respecting  the  illegality  or  legality  of 
defendants’  actions  as  set  forth  in  the  complaint.  There¬ 
after  the  referendum  which  was  already  under  way  was 
completed. 

Although  the  motion  for  preliminary  injunction  was  to 
enjoin  the  referendum,  the  parties,  by  virtue  of  the  stipula¬ 
tion,  no  longer  have  that  issue  pending,  and  have  presented 
this  motion  on  the  basis  of  one  to  enjoin  the  Secretary 
from  putting  the  order  into  effect,  which  defendant  threat¬ 
ens  to  do.  In  this  connection,  it  should  be  noted  that  there 
are  many  other  provisions  in  the  proposed  order  in  rela¬ 
tion  to  matters  not  herein  complained  of.  These  are  not 
before  the  Court,  and  the  injunctive  relief  sought  herein 
is  limited  to  the  extension  of  the  Boston  Area  to  include 
the  towns  above  referred  to. 

Defendant  has  filed  a  brief  controverting  all  these 
charges,  and  there  has  been  the  usual  battle  of  affidavits. 

This  was  the  state  of  the  record  when  the  matter  came 
before  me  for  hearing.  At  that  time,  however,  plaintiffs 
filed  an  amendment  to  their  complaint.  By  the  amend¬ 
ment,  plaintiffs  questioned  the  constitutionality  of  the 
Agricultural  Marketing  Agreement  Act  of  1937  as  amended, 
particularly  Section  8(c)  thereof  (7  U.  S.  C.  608-c)  and 
filed  a  request  for  a  three-judge  court  under  28  U.  S.  C. 
2282  and  2284.  The  former  provides  that  an  interlocu¬ 
tory  or  permanent  injunction  restraining  the  enforcement, 
operation,  or  execution  of  any  Act  of  Congress  for  re¬ 
pugnance  to  the  Constitution  shall  not  be  granted  by 
any  district  court  or  judge  thereof  unless  the  application 
is  heard  and  determined  by  a  district  court  of  three  judges. 
This  amendment  to  the  complaint  therefor  presents  a 
threshold  question  which  must  first  be  determined  and 
which  I  shall  now  discuss. 
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The  Supreme  Court  has  held  that  these  sections  d>f  the 
Code  are  not  applicable  unless  the  question  of  constitu¬ 
tionality  is  substantial,  and  that  it  is  the  duty  df  the 
district  court  judge  to  scrutinize  a  bill  of  complaint  to  as¬ 
certain  whether  a  substantial  question  of  constitutional 
validity  is  presented  before  taking  steps  to  convene  a 
three-judge  court.  Water  Service  Co.  v.  Bedding,  304 
U.  S.  252,  254.  Jameson  &  Co.  v.  Morgenthau,  307  iU.  S. 
171,  172.  In  this  case,  I  find  no  substantial  question  of 
constitutional  validity,  as  that  issue  was  long  since  settled 
in  the  affirmative  by  the  Supreme  Court  in  United  States 
v.  Bock  Boyal  Co-op.,  307  U.  S.  533.  Accordingly  1 j  deny 
the  request  for  a  three-judge  court,  and  proceed  to  consid¬ 
eration  of  the  motion  for  a  preliminary  injunction.! 

At  the  hearing  on  this  motion,  the  conflicting  contentions 
of  the  parties  above  referred  to  were  further  pointed  up 
by  emphatic  and  unequivocal  charges  and  denials  by  their 
respective  counsel.  It  is  probably  an  understatement  hvhen 
I  say  that  they  “minced  no  words.”  To  decide  the  issues 
raised  will  require  exhaustive  study,  with  assistance  of 
counsel,  of  what  was  described  as  a  voluminous  rejcord. 
This  characterization  proved  to  be  no  exaggeration,  be¬ 
cause  since  submission  of  the  motion,  defendant  has!  filed 
his  answer,  attached  to  which  are  purported  copies  o}f  the 
hearings.  These  consist  of  five  volumes  the  largest  being 
more  than  three  inches  in  thickness,  containing  thousands 
of  pages  of  testimony,  tabulations,  maps,  statistics, 
matter,  etc. 

When  a  motion  for  preliminary  injunction  is  presented 
in  advance  of  a  hearing  on  the  merits,  the  Court  is  called 
upon  to  exercise  its  discretion  “upon  the  basis  of  a  series 
of  estimates :  the  relative  importance  of  the  rights  asserted 
and  the  acts  sought  to  be  enjoined,  the  irreparable  nature 
of  the  injury  allegedly  flowing  from  denial  of  preliminary 
relief,  the  probability  of  the  ultimate  success  or  faUure 
of  the  suit,  the  balancing  of  damage  and  convenience  jgen- 
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erally.  A  mere  listing  of  the  guiding  considerations  dem¬ 
onstrates  their  intangible  nature,  especially  when  no  at¬ 
tempt  is  made  at  this  stage  to  decide  finally  the  questions 
raised.”  Perry  v.  Perry,  88  U.  S.  App.  D.  C.  337,  quoting 
from  concurring  opinion  in  Communist  Party  v.  McGrath, 
96  F.  Supp.  47,  48. 

Upon  consideration  of  the  record,  and  aided  by  exten¬ 
sive  argument  of  counsel,  and  applying  the  criteria  above 
set  forth,  I  am  of  the  opinion  that  a  preliminary  injunc¬ 
tion  should  be  issued  enjoining  the  defendant,  until  the 
case  can  be  fully  heard,  from  promulgating  or  making 
effective  that  part  of  his  order  extending  the  limits  of  the 
Greater  Boston  Marketing  Area  to  include  the  towns  of 
Framingham,  Natick,  Wayland,  and  Weston. 

Counsel  will  submit,  on  notice,  proposed  order  in  accord¬ 
ance  herewith  and  any  further  findings  which  they  may 
deem  necessary. 

David  A.  Pine, 
Judge. 

October  6, 1955. 


[Filed  October  13,  1955] 

Motion  to  Modify  Decision 

Defendant,  the  Secretary  of  Agriculture  of  the  United 
States,  respectfully  moves  for  a  modification  of  the  deci¬ 
sion  of  the  The  Honorable  David  A.  Pine,  Judge,  dated 
October  6,  1955,  to  provide  that  any  preliminary  injunc¬ 
tion  which  may  issue  in  this  cause  permit  the  issuance 
of  the  proposed  amended  Greater  Boston  milk  order  to 
include  in  the  marketing  area  the  towns  of  Framingham, 
Natick,  Wayland  and  Weston  but  require  that  any  pay¬ 
ments  by  a  handler,  newly  regulated  due  to  the  area  ex¬ 
pansion,  to  the  equalization  fund,  on  milk  of  the  plaintiffs, 
as  provided  by  the  amended  order,  shall  not,  in  any  way, 
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be  blended,  pooled,  or  distributed  by  the  market  adminis- 
trator  during  the  pendency  of  this  action,  but  shall  instead 
be  retained  by  him  in  a  special  escrow  fund  or  paid  by  him 
to  the  registry  of  the  Court  pending  final  disposition  of 
this  action  or  until  further  order  of  the  Court.  The  grounds 
for  this  motion  are  as  follows : 

1.  As  is  shown  in  the  affidavit  of  Herbert  L.  Forest, 
annexed  hereto,  a  preliminary  injunction  which  would;  stay 
the  very  issuance  of  this  amended  order  during  the  pend¬ 
ency  of  this  action  would  itself  create  irreparable  injury 
to  all  other  producers  under  the  proposed  amended  order, 
would  amount  to  a  final  judgment  for  the  plaintiffs  and 
against  such  other  producers  for  all  interim  delivery 
periods,  would  create  rather  than  remove  inequities,  would 
irreparably  damage  the  public  interest,  and  would  n<j>t  be 
needed  to  protect  the  interests,  if  any,  of  the  plaintiffs 
during  the  pendency  of  this  action. 

2.  A  preliminary  injunction  limited  to  the  segregation 
and  withholding  of  the  funds  actually  involved  in  thisj  liti¬ 
gation,  during  the  pendency  of  this  action  so  that  final 
disposition  of  such  funds  can  be  made  on  the  merits  in 
accordance  with  final  judgment  herein,  will  afford  ade¬ 
quate  protection  to  the  plaintiffs  and  avoid  unnecessary, 
undue  and  irreparable  injury  to  all  other  interested  pro¬ 
ducers  and  to  the  public  interest. 

If  the  Court  should,  nevertheless,  issue  a  preliminary 
injunction  restraining  the  Secretary  from  issuing;  the 
amended  order  to  include  Framingham,  Natick,  Wayjand 
and  Weston  within  the  marketing  area,  such  an  injunc¬ 
tion  should  be  conditioned,  pursuant  to  Rule  65(c)  of|  the 
Rules  of  Civil  Procedure,  on  the  posting  of  a  surety  bond 
by  the  plaintiffs  for  at  least  $175,000,  to  cover  costs  and 
damages  to  other  producers  through  the  common  pool 
under  the  amended  order,  which  would  be  caused  to  them 
by  such  an  injunction.  The  basis  for  fixing  the  amount 
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of  such  bond  at  not  less  than  $175,000  is  more  fully  set 
forth  in  the  affidavit  of  Herbert  L.  Forest  annexed  hereto. 

Attached  hereto  is  a  copy  of  a  preliminary  injunction 
order  which  defendant  believes  would  adequately  protect 
all  rights  of  the  plaintiffs  without  unduly  prejudicing  the 
interests  of  the  United  States  or  the  rights  of  other  milk 
producers  who  have  an  interest  in  the  equalization  fund. 

This  motion  is  made  by  the  defendant  without  waiver 
of  any  defenses  to  the  issuance  of  any  preliminary  in¬ 
junction. 

/s/  Leo  A.  Rover, 

United  States  Attorney. 

/s/  Oliver  Gasch, 

Assistant  United  States  Attorney. 

/s/  Frank  H.  Strickler, 

Assistant  United  States  Attorney. 

Of  counsel: 

/s/  Clarence  H.  Girard, 

Attorney,  Office  of  the  General  Counsel, 

Department  of  Agriculture. 


[Proposed]  Preliminary  Injunction  Order 

This  cause  having  come  on  to  be  heard  before  me  on  the 
motion  of  the  plaintiffs  for  a  preliminary  injunction,  and 
due  notice  having  been  given  to  the  defendant,  and  the 
court  having  considered  the  pleadings  herein  and  various 
affidavits  filed  herein  in  support  of  said  motion  and  in 
opposition  thereto,  and  having  considered  the  arguments 
of  counsel  and  being  fully  advised  in  the  premises  and 
having  filed  its  decision,  dated  October  6,  1955,  as  modi¬ 
fied  by  its  supplementary  decision,  dated  October  ,  1955 ; 
and  it  appearing  to  the  Court  that  the  issuance  of  this 
preliminary  injunction  is  in  the  interests  of  justice: 
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Now,  therefore,  it  is  Ordered: 

i 

1.  The  defendant,  the  Secretary  of  Agriculture  of  the 
United  States  and  his  agency,  the  Market  Administrator 
of  the  Order,  as  amended,  regulating  the  handling  of  milk 
in  the  Greater  Boston,  Massachusetts,  milk  marketing  area 
(7  CFR,  Part  904),  hereinafter  referred  to  as  Order  No.  4, 
and  their  respective  attorneys,  agents,  and  employee^,  be 
and  they  hereby  are  enjoined  and  restrained,  pending  jfinal 
judgment  in  this  action  or  until  further  order  of  the 
Court,  from  pooling,  blending,  distributing,  or  in  any  ither 
manner  disbursing  any  payments  made  by  any  handlers  to 
the  Market  Administrator  for  the  account  of  the  Producer- 
Equalization  fund  under  Order  No.  4  with  respect  to  jmilk 
of  the  plaintiffs  received  by  such  handlers  during  any  and 
all  delivery  periods  pending  this  action.  The  term  ‘  ^han¬ 
dlers”  shall  include  only  such  handlers  as  become  subject 
to  Order  No.  4  solely  by  virtue  of  any  amendment  thereto 
which  extends  the  marketing  area  to  the  towns  of  Franiing- 
ham,  Natick,  Wayland  and  Weston,  Massachusetts.  The 
term  “plaintiffs”  shall  include  the  named  plaintiffs  j  and 
such  other  milk  producers  as  the  named  plaintiffs  shall 
certify  under  oath  to  the  Market  Administrator  as  being 
members  of  the  Central  Masachusetts  Dairy  Association 
upon  whose  behalf  the  named  plaintiffs  have  alleged  they 
have  instituted  this  action. 

2.  The  Market  Administrator  of  Order  No.  4  is  hereby 
directed  to  hold  in  escrow  the  monies  referred  to  in  para¬ 
graph  1  hereof  and  deposit  them  in  a  bank  approved  as 
a  depository  for  funds  of  the  United  States  pending  fur¬ 
ther  order  of  the  Court. 

3.  The  payments  referred  to  in  paragraph  1  hereof 
shall  be  subject  to  all  the  conditions  and  provision^  of 
Order  No.  4,  except  as  provided  in  paragraph  1  hereof, 
and  all  such  payments  shall  be  subject  to  verification  ^nd 
revision  on  audit  by  the  Market  Administrator,  who  may 
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make  any  transfer  of  funds  between  the  escrow  fund  and 
the  Producer-Equalization  fund  which  may  be  necessary 
to  make  adjustments  resulting  from  such  verification  and 
audit. 

4.  In  the  event  of  a  change  in  circumstances,  any  party, 
upon  usual  notice  of  motion,  may  apply  to  the  Court  for 
appropriate  modification  of  this  order. 

5.  This  order  is  intended  to  be  limited  to  the  disposition 
of  the  monies  referred  to  herein  pending  final  judgment 
in  this  cause.  It  is  expressly  without  prejudice  to  any 
party  with  respect  to  the  merits  of  this  cause  or  the  merits 
of  any  defense,  motion  or  application  which  may  be  sub¬ 
mitted  by  any  party  with  respect  to  any  aspect  of  this 
cause  not  directly  covered  by  this  order. 

It  is  Further  Ordered,  that  the  plaintiffs  file  their  bond, 
with  corporate  surety,  to  be  approved  by  the  Court,  in 
the  sum  of  $  ,  conditioned  for  the  payment  of 

such  costs  and  damages  as  may  be  incurred  or  suffered 
by  any  party  or  person  who  is  found  to  have  been  wrong¬ 
fully  damaged  by  the  issuance  of  this  preliminary  in¬ 
junction. 


[Filed  Oct.  21, 1955] 

Additional  Paragraph  2a  lor  Inclusion  in  Defendant's  Proposed 

Preliminary  Injunction  Order 

2a.  Notwithstanding  the  provisions  of  paragraph  2  here¬ 
of,  any  plaintiff  may,  at  any  time,  obtain  payment,  from 
the  market  administrator,  of  the  whole  or  any  part  of  the 
amounts  then  credited  to  his  account  in  such  escrow  fund 
and  may  promptly  obtain  from  the  fund  subsequent  ac¬ 
cruals  thereto,  as  credited  to  his  account,  if  he  files  with 
the  market  administrator  (1)  a  written  agreement  to  repay 
all  such  amounts  promptly  to  the  market  administrator, 
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for  the  account  of  said  escrow  fund,  if  directed  by!  the 
court  to  do  so  on  final  judgment  in  the  action,  and  (£)  a 
surety  bond  or  other  adequate  security,  approved  by  the 
court  on  notice  to  counsel,  assuring  the  full  and  prompt 
performance  of  such  agreement  for  full  repayment. 

i 

[Filed  October  13,  1955]  j 

Affidavit 

I 

District  of  Columbia,  )  ss. : 

Herbert  L.  Forest,  being  duly  sworn,  deposes  and  says : 

I  am  the  Director  of  the  Dairy  Division,  Agricultural 
Marketing  Service,  United  States  Department  of  Agricul¬ 
ture.  I  have  been  intimately  associated  with  the  formula¬ 
tion,  amendment,  and  administration  of  Federal  milk  n|iar- 
keting  orders  since  1934  and  am  fully  familiar  with  that 
highly  complex  field  of  economics,  marketing  and  govern¬ 
mental  regulation.1  I  am  personally  acquainted  with  |  the 
problem  of  milk  marketing  in  New  England,  having  been 
born,  reared  and  educated  in  the  Boston  area  and  haying 
served  in  the  office  of  the  market  administrator  for  the  Bos¬ 
ton  milk  order.  In  my  capacity  as  Director  of  the  Dairy 
Division  I  have  reviewed  the  voluminous  record  upon 
which  the  presently  proposed  amendments  to  the  Boston 
milk  order  were  based,  and  particularly  the  portions  there¬ 
of  dealing  with  the  proposed  expansion  of  the  Boston  njiilk 
marketing  area  to  include  the  towns  of  Framingham, 
Natick,  Wayland  and  Weston,  and  am  of  the  firm  opiriion 
that  the  hearing  record  fully  supports  and  justifies  the  in¬ 
clusion  of  these  towns  in  the  marketing  area. 

— 

i  The  courts  have  characterized  the  milk  problem  as  *  *  exquisitely  compli¬ 
cated  ’  ’  Queensboro  Farm  Products  v.  Wickard,  137  F.  2d  969  and  as  j“an 
undertaking  of  monstrous  difficulty.”  Dairy  mu’ $  League  Coop.,  Inc.  v.  Bran- 
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This  affidavit  is  made  in  support  of  the  Government’s 
motion  to  modify  the  court’s  decision  of  October  6, 1955,  so 
as  to  permit  the  issuance  of  the  amended  order  for  the 
Greater  Boston  marketing  area  but  partially  restrain  its 
operation  to  the  degree  necessary  to  protect  all  interested 
parties  and  the  public  interest  to  the  maximum  extent  con¬ 
sistent  with  the  issuance  of  any  preliminary  injunction. 

All  Federal  milk  marketing  orders  issued  under  the  act 2 
provide  that  all  milk  received  by  all  regulated  handlers 
from  producers  shall  be  classified  according  to  the  use  of 
the  milk  and  be  accounted  for  and  paid  for  to  producers,  as 
a  class,  at  the  class  prices  payable  by  the  handler  for  each 
such  use  classification.  The  most  valuable  use  classification 
usually  is  that  for  fluid  milk  and  the  Boston  order  so  pro¬ 
vides,  it  being  Class  I  milk  under  that  order.  So  as  to 
promote  orderly  marketing  and  insure  equity  among  all 
producers  serving  a  marketing  area,  while  also  assuring 
equality  in  cost  of  milk  among  all  handlers,  the  Greater 
Boston  area  order  and  many  other  orders  such  as  that  for 
the  New  York  metropolitan  area,  provide  for  the  market- 
wide  blending  or  pooling  of  the  classified  use  values  of  all 
milk  in  the  1 1  pool.”  Subject  to  various  adjustments  pro¬ 
vided  by  the  act,3  all  producers  whose  milk  is  under  the 
order  individually  receive  this  minimum  blended  or  average 
price  for  their  milk.  Because  some  handlers’  use  values 
are  higher  than  those  of  other  handlers  an  equalization 
fund  is  established  under  the  order  to  which  handlers  hav¬ 
ing  relatively  high  value  utilization  pay  differences  between 
such  use  values  and  the  amounts  payable  to  their  own  pro¬ 
ducers  at  the  minimum  blended  or  average  price.  Other 

2  There  presently  are  60  such  orders,  many  of  them  including  marketing 
area  territory  far  more  sparsely  populated  than  the  four-town  area  here  in 
question. 

3  Adjustments  in  favor  of  producers  within  40  miles  of  Boston,  including 
these  plaintiffs,  are  provided  ($904.64  of  the  amended  order).  The  plaintiffs 
thus  would  receive  $.98  per  cwt.  more  than  the  basic  blended  price  to  pro¬ 
ducers  under  the  Boston  order. 
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handlers,  having  relatively  low  value  utilization  of  milk, 
receive  similar  differences  from  the  fund  to  enable  them  to 
pay  their  own  producers  such  minimum  averaged  or 
“blended’ ’  price.4 

Such  blending  of  the  use  values  of  all  milk  among  all  pro¬ 
ducers  was  described  and  discussed  at  great  length  and  ap¬ 
proved  by  the  Supreme  Court  in  United  States  v.  Rock 
Royal  Cooperative ,  Inc.,  307  U.  S.  533,  554-555,  571-573. 
Reference  is  made  thereto  for  a  more  complete  description 
and  discussion  of  such  pooling  and  blending  arrangements 
under  Federal  orders  employing  market-wide  pooling. 

If  the  court  by  preliminary  injunction  restrains  the  issu¬ 
ance  of  the  amendment  pending  this  action,  this  whole 
framework  of  class  pricing,  accounting,  blending  and  pool¬ 
ing,  including  all  payments  by  newly  regulated  handlers 
to  the  producer  equalization  fund  for  the  common  pool,  will 
be  irretrievably  defeated  as  to  the  expanded  area  for  such 
period.  There  would  be  no  way  of  making  this  amendnjent 
effective  retroactively  which  would  comply  with  due  process 
of  law.  All  of  the  Class  I  milk  which  now  is  unregulated 
under  the  Boston  order  and  which  enters  the  four-town  area 
to  be  added,  would  remain  wholly  and  irretrievably  un¬ 
regulated  during  these  marketing  periods  and  could  never 
be  compelled  to  contribute  its  fair  share  to  the  pool  for  s^icli 
periods  whether  or  not  the  Secretary’s  decision  is  upheld 
on  the  merits.  This  includes  plaintiff’s  milk  which  would 
be  relieved  completely  and  finally  of  any  obligation  to  con¬ 
tribute  to  the  pool  during  the  pendency  of  this  action,  as 
provided  by  the  proposed  amended  order.  These  plaintiffs 
thus  will  irretrievably  have  obtained  an  advantage  over!  all 
other  producers  pending  this  action.  Conversely,  all  other 
producers  in  the  Boston  pool,  as  proposed  to  be  amended, 
will  irretrievably  lose  their  right,  under  the  amended  order, 
to  share  in  the  proceeds  of  the  whole  pool  to  the  extent 
that  the  pool  is  thus  diminishd  in  value. 


4$  904.61(b). 
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The  net  effect  of  such  a  preliminary  injunction  would 
thus  be  to  damage,  irreparably  and  irretrievably,  all  other 
producers  in  the  common  pool  by  forever  depriving  them 
of  their  proper  share  of  the  whole  common  pool,  including 
the  milk  which  the  Secretary  has  found  should  be  included 
therein  by  the  four-town  expansion  of  the  marketing  area, 
for  every  month  during  the  pendency  of  this  action.  Con¬ 
versely,  it  would,  in  effect,  arbitrarily,  finally  and  forever 
award  to  these  plaintiffs  and/or  to  their  dealers  and  to  the 
handlers  of  considerable  quantities  of  other  wholly  unregu¬ 
lated  milk  which  enters  this  four-town  area  a  final  judg¬ 
ment  in  their  favor  for  such  interim  periods.  It  would 
award  to  them,  for  their  own  use,  the  monies  which  the 
order  would  otherwise  require  be  paid  into  the  monthly 
common  pools  for  the  use  and  benefit  of  all  producers.  I 
know  of  no  way  that  a  final  decree  on  the  merits  in  favor 
of  the  Government  could  possibly  repair  the  inequities  and 
irreparable  damage  to  the  public  interest  and  to  other  pro¬ 
ducers  which  such  a  preliminary  injunction  would  itself 
create. 

The  Government's  motion  to  modify  the  court's  decision 
would  avoid  these  highly  inequitable  an  undesirable  results. 
If  the  Secretary  is  permitted  to  issue  the  amended  order 
an  injunction  can  be  so  framed  as  to  isolate  the  monies  ac¬ 
tually  involved  in  this  litigation  and  retain  them  intact  in 
an  escrow  fund  pending  this  litigation  so  that  at  its  ter¬ 
mination  they  can  be  distributed  in  accordance  with  such 
final  judgment  after  full  consideration  and  disposition  of 
this  case  on  the  merits.  This  can  readily  be  done  by  pro¬ 
viding  that  any  differences,  paid  by  a  handler,  newly  regu¬ 
lated  due  to  the  area  expansion,  to  the  equalization  fund  on 
milk  of  these  plaintiffs  be  paid  to  the  market  administrator, 
as  provided  by  the  order,  but  that  the  market  administrator 
shall  not,  in  any  way,  blend,  pool  or  distribute  such  money 
during  the  pendency  of  this  action  but  shall  instead  retain 
it  in  a  special  escrow  fund  established  for  that  purpose  or 
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pay  it  to  the  registry  of  this  court.  To  so  isolate  and  with¬ 
hold  such  monies  will  fully  protect  all  of  the  interested  per¬ 
sons  or  groups  who  may  be  entitled  to  it,  including  ijhese 
plaintiffs  and  including  all  other  producers  under  the  Bos¬ 
ton  order  as  proposed  to  be  amended  who  are  prima  facie 
entitled  to  them.  It  would  also  prevent  other  presently  un¬ 
regulated  milk,  which  is  supplied  in  substantial  quantities 
to  these  four  towns  and  would  become  regulated  by  such 
amendment,  from  receiving  the  continued  advantage  of  ^ion- 
regulation  during  the  pendency  of  this  action.  It  wpuld 
preserve  the  public  interest,  to  the  extent  possible  under 
any  preliminary  injunction.  It  would  merely  defer  pay¬ 
ment  to  those  who  may  be  found  to  be  entitled  thereto  on 
final  judgment  on  the  merits — not  forever  prevent  the  niany 
producers  who  prima  facie  are  entitled  thereto  under  the 
proposed  amended  order  from  receiving  payment  for  the 
interim  periods,  even  though  the  court,  on  final  judgment, 
decides  against  these  plaintiffs. 

The  differences,  if  any,  so  payable  by  newly  regulated 
dealers  into  the  equalization  fund  represent  the  maximum 
monetary  damage  which  these  plaintiffs  can  possibly  claim. 
The  Federal  order  does  not  prevent  a  handler  from  paying, 
or  a  producer  from  demanding  and  receiving,  a  price  higher 
than  the  minimum  blended  price  which  the  order  requires 
to  be  paid  to  the  individual  producer.  These  plaintiffs, 
therefore,  can  demand  and  receive  more  than  the  minimum 
uniform  price  prescribed  by  the  order  and  the  order  would 
not  prevent  such  an  arrangement.  They  contend,  however, 
that  their  handlers  may  not  do  this  because  the  order  would 
require  them  (the  handlers)  to  pay  part  of  the  money  other¬ 
wise  payable  to  the  plaintiffs  into  the  equalization  fund. 
The  payment  of  such  money  to  the  equalization  fund  is  thus 
the  crux  of  the  matter  and  the  outermost  extent  of  the 
plaintiffs’  monetary  damage  if  they  would  be  damagejl  at 
all  by  the  amended  order.  The  payment  of  these  amotmts 
into  an  escrow  fund  would  thus  cover  the  utmost  moneiarv 


212 

Affidavit 

damages  which  these  plaintiffs  could  show  if  the  amended 
order  is  declared  to  be  unlawful  upon  a  final  judgment  on 
the  merits. 

The  amendment  promulgation  record  before  the  Secre¬ 
tary  shows  that  the  milk  produced  by  these  plaintiffs  falls 
far  short  of  the  milk  requirements  of  the  population  of 
these  four  towns.  Much  of  the  necessary  milk  supply  comes 
from  the  present  Boston  pool  either  on  direct  distribution 
or  by  supplemental  supplies  from  the  pool  to  the  dealers 
who  are  partially  supplied  by  these  plaintiffs.  In  addition, 
there  are  very  substantial  quantities  of  milk  which  is  wholly 
unregulated  by  any  authority,  either  State  or  Federal, 
much  of  which  is  distributed  by  the  Hood  Company  in  the 
area  through  its  plant  at  East  Bridgewater.  Thus  the  rec¬ 
ord  shows  that  the  milk  of  approximately  120  producers  at 
the  H.  P.  Hood  &  Sons,  Inc.’s  unregulated  plants  at  Ben¬ 
son  and  Florence,  Vermont,  is  largely  distributed  in  this 
area  by  way  of  the  East  Bridgewater  plant.  If  the  very 
issuance  of  the  amendment  is  enjoined,  the  Hood  Company 
will  continue  to  reap  the  very  great  advantage  which  it  has 
thus  far  enjoyed  by  not  being  required  to  account  to  the 
pool  for  the  difference  between  the  use  value  of  such  milk 
and  the  much  lower  prices  being  paid  to  producers  at  such 
plants,  and  the  120  producers  at  such  wholly  unregulated 
plants,  as  well  as  all  producers  under  the  order,  will  be  de¬ 
prived  of  the  proper  classified  value  of  such  milk.  This 
also  is  true  of  the  unregulated  plants  operated  by  Devine 
Milk  Company  at  Lyme,  New  Hampshire,  and  West  Fair- 
lee,  Vermont,  which  supply  some  of  the  requirements  of  this 
area  through  other  dealers  operating  in  the  territory.  The 
impact  of  a  preliminary  injunction  enjoining  the  very  issu¬ 
ance  of  the  amendment  would  thus  be  far  more  serious  than 
would  be  indicated  in  the  complaint  of  these  plaintiffs. 
It  would  result  in  continued  and  substantial  advantages  to 
the  Hood  Company  and  to  Devine  at  the  expense  of  pro¬ 
ducers  and  would  be  continuing  the  flow  of  unregulated  milk 
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into  the  territory  without  appropriate  pricing.  The  con¬ 
tinued  existence  of  such  wide  variations  in  accountability, 
cost  and  payment  for  these  various  supplies  and  sources  of 
milk  operates  to  defeat  the  purpose  of  the  act  and  is  con¬ 
trary  to  the  public  interest. 

Under  the  proposed  amended  order  for  the  Greater 
Boston  marketing  area,  no  payment  into  the  common  equal¬ 
ization  fund  would  become  due  on  any  of  the  plaintiffs’ 
milk  prior  to  one  month  and  23  days  following  the  effective 
date  of  the  amended  order.5  If  the  amended  order  becomes 
effective  November  1, 1955,  the  first  payments  on  the  plain¬ 
tiffs’  milk  to  the  equalization  fund  thus  will  be  due  oiji  De¬ 
cember  23, 1955. 

Various  affidavits  filed  on  behalf  of  plaintiffs  state!  that 
the  plaintiffs’  milk  is  currently  under  the  regulation  df  the 
Massachusetts  Milk  Control  Commission  and  that  Federal 
regulation  will  supersede  such  regulation.  The  Federal 
regulation  prescribes  certain  minimum  prices  which  alii  han¬ 
dlers  must  meet.  If  the  State  regulated  class  prices  are 
higher,  the  Federal  regulation  does  not  prevent  the; pay¬ 
ment  of  such  higher  prices.  The  principal  difference  is 
that  the  Federal  order  does  provide  for  equalization  among 
all  producers,  as  previously  described,  whereas  the  fetate 
order  does  not  so  proride.  If,  as  suggested  by  the  Govern¬ 
ment,  the  equalization  payments  on  plaintiffs’  milk  under 
the  Federal  order  are  escrowed  instead  of  being  immedi¬ 
ately  pooled  and  if  plaintiffs  should  subsequently  prevail, 
the  court  can  then  direct  payment  of  the  escrowed  funds  to 
the  plaintiffs. 

I  have  also  read  the  affidavit  of  William  Jackson!  op¬ 
erator  of  Waveney  Farms,  a  producer-dealer  who  buysjinilk 
from  six  producers.  Mr.  Jackson  states  that  he  is  a  mem¬ 
ber  of  the  plaintiff  association.  He  claims  that  he  will  drop 
the  six  producers  if  the  amendment  is  issued  so  as  to 
avoid  payment  to  the  pool  on  his  own  production.  How- 


5  Section  904.61(b). 


214 

Affidavit 

ever,  if  all  such  payments  are  escrowed  pending  this  ac¬ 
tion  as  is  suggested  by  the  Government  and  if  these  plain¬ 
tiffs  prevail  on  the  merits,  all  such  payments  by  Mr.  Jack- 
son  into  the  fund  on  his  own  production  will  be  returned  to 
him. 

The  plaintiffs  may  claim  that  an  appropriate  bond  to  be 
supplied  by  them  would  fully  protect  all  interested  parties 
against  the  consequences  cf  this  preliminary  injunction  if 
the  Government  eventually  prevails  on  the  merits.  It  is 
apparent  that  no  money  bond  can  ever  provide  redress  for 
injury  to  the  public  interest,  and  that  if  the  order  itself  is 
enjoined  the  extent  of  damages  to  others  would  be  most 
difficult  to  ascertain.  However,  the  plaintiffs  themselves 
have  fixed  the  probable  extent  of  a  portion  of  such  damages 
by  alleging  that  the  97  members  of  their  association  would 
be  damaged  to  the  extent  of  about  $97,000  per  year.  If 
these  allegations  are  accepted,  the  damage  to  all  producers 
(the  pool)  attributable  to  plaintiffs’  milk  would  amount  to 
at  least  $97,000  per  year  because  any  such  funds  would 
otherwise  be  paid  to  the  pool  under  the  amended  order.  In 
addition,  as  previously  demonstrated,  other  very  substan¬ 
tial  quantities  of  wholly  unregulated  milk  are  involved. 
This  milk  would  continue  to  be  unregulated  under  an  in¬ 
junction  precluding  the  issuance  of  the  amended  order  and 
the  other  producers  (pool)  would  similarly  lose  the  Class 
I  utilization  value  of  this  other  milk. 

Proof  of  the  precise  amount  of  the  damage  to  be  recov¬ 
ered  on  a  bond  in  the  event  the  Government  prevails  would 
require  the  subpoena  and  examination  of  books  and  records 
of  handlers  not  now  subject  to  the  order  to  ascertain  what 
their  obligations  would  have  been  to  the  pool  if  the  amend¬ 
ing  order  were  fully  effective  during  the  pendency  of  the 
action.  A  recalculation  of  the  pool  for  each  of  the  months 
this  action  is  pending  would  be  necessary.  The  examina¬ 
tion  of  books  and  records  and  the  necessary  computations 
in  connection  therewith  would  involve  considerable  ex- 
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pense,  which  would  be  directly  attributable  to  the  injunc¬ 
tion. 

It  would,  therefore,  appear  that  a  bond  of  not  less  than 
$175,000  would  be  needed  to  give  other  producers  reason¬ 
able  protection  if  the  preliminary  injunction  continued  in 
effect  for  not  more  than  one  year.  A  bond  of  any  lesser 
amount  would  not  compensate  all  producers  for  the  very 
great  damage  which  they  will  suffer  during  the  pendency 
of  this  action  if  the  amended  order  cannot  be  issued  by 
reason  of  a  preliminary  injunction.  Such  a  very  substan¬ 
tial  bond  will  not  be  necessary  and  the  complications  Asso¬ 
ciated  therewith  will  not  arise  if  the  equalization  payments 
payable  under  the  order  on  plaintiffs’  milk  are  competed 
and  paid  currently  under  actual  order  operations  td  the 
market  administrator,  but  segregated  and  held  intaclj  un¬ 
der  control  of  the  court  pending  decision  on  the  merits. 

It  is  therefore  my  considered  opinion  that  a  preliminary 
injunction  which  would  enjoin  the  very  issuance  of!  the 
amendment  in  question  would  work  great  and  irrepaijable 
damage  to  the  public  interest  and  to  the  great  majority  of 
producers  under  the  order  as  proposed  to  be  amendedj  If 
any  injunction  is  to  issue  pending  final  judgment  ini  this 
action,  it  should  be  limited  to  an  injunction  which,  a$  de- 
scribed  above,  will  not  amount  to  a  final  judgment  in  favor 
of  any  group,  such  as  these  plaintiffs,  during  the  pendency 
of  this  action,  but  will  instead  preserve  the  fund  in  |  dis¬ 
pute  intact  until  final  disposition  thereof  can  be  had  follow¬ 
ing  judgment  on  the  merits. 

/s/  Herbert  L.  Forest. 

i 

Subscribed  and  sworn  to  before  me  this  13th  day  of 
October,  1955. 

/s/  Albert  A.  Browne, 

Notary  Public. 

My  Commission  expires  June  15, 1959. 
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[Filed  October  17,  1955] 

Affidavit  of  C.  W.  Swonger 

Commonwealth  of  Massachusetts,  ) 

Suffolk,  )  SS*  * 

My  name  is  C.  W.  Swonger  and  I  am  a  resident  of  Win¬ 
chester,  Massachusetts.  I  was  graduated  from  the  Uni¬ 
versity  of  Kansas  in  1925,  following  which  I  took  three 
years  of  graduate  work  at  Harvard  University  in  the  field 
of  economics.  After  that  I  taught  in  the  Economics  De¬ 
partment  at  the  University  of  New  Hampshire  for  13  years. 
Since  1940,  I  have  been  the  economist  for  New  England 
Milk  Producers*  Association. 

In  connection  with  my  work  for  New  England  Milk  Pro¬ 
ducers*  Association,  I  have  been  intimately  associated  with 
the  formulation,  amendment,  and  administration  of  milk 
marketing  orders  since  1940.  I  have  participated  in  vir¬ 
tually  all  of  the  hearings  which  have  been  held  by  the  Sec¬ 
retary  of  Agriculture  in  connection  with  the  promulgation, 
amendment  and  administration  of  Federal  milk  marketing 
orders  in  the  Greater  Boston  marketing  area  and  other 
marketing  areas  in  New  England.  I  have  participated  in  a 
substantial  number  of  the  hearings  relating  to  amendments 
of  the  New  York  milk  marketing  order.  I  have  acted  as  a 
witness  in  such  hearings,  have  read  the  voluminous  records 
and  on  behalf  of  the  New  England  Milk  Producers*  Asso¬ 
ciation  and  its  affiliated  organizations,  I  have  filed  briefs 
with  the  Secretary  of  Agriculture  in  matters  connected  with 
these  milk  orders.  I  am  personally  familiar  with  the  prob¬ 
lems  of  milk  marketing  in  New  England  and  by  reason  of 
my  close  connection  -with  New  England  Milk  Producers* 
Association,  I  have  been  intimately  associated  with  the  op¬ 
erations  of  the  milk  marketing  orders  both  for  Boston  and 
other  markets  within  New  England.  The  New  England 
Milk  Producers*  Association  is  a  cooperative  association 
acting  as  the  marketing  agent  for  its  producer  members  in 
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the  New  England  area  and  in  Eastern  New  York  with  total 
membership  of  approximately  3,000  individual  producers 
whose  farms  are  located  in  Maine,  New  Hampshire.  Ver¬ 
mont,  Eastern  New  York  and  Massachusetts  marketing 
their  milk  in  the  Boston  milk  marketing  area.  This;  asso¬ 
ciation  also  acts  as  the  marketing  agent  for  the  Granite 
City  Cooperative  Creamery  Association,  with  its  principal 
piece  of  business  in  Barre,  Vermont  and  for  Connecticut 
Valley  Dairy,  Inc.,  a  cooperative  association  with  itsj  prin¬ 
cipal  offices  at  Lancaster,  New  Hampshire.  Thes^  two 
associations  jointly  have  a  membership  of  approximately 
270  milk  producers  located  in  the  States  of  New  Hampshire 
and  Vermont  whose  milk  is  marketed  in  the  Bostonj  milk 
marketing  area.  In  volume,  the  milk  marketed  bvj  New 
England  Milk  Producers ’  Association  on  behalf  of  it^  pro¬ 
ducer  members  and  affiliated  organizations  represents  more 
than  25  per  cent  of  the  total  volume  of  milk  marketed  in 
the  Boston  market. 

This  affidavit  is  made  in  support  of  the  Government’s 
motion  to  modify  the  Court’s  decision  of  October  6,  1955. 
Any  preliminary  injunction  herein  should  not  prevent  the 
issuance  of  the  proposed  amendment  which  would  add  the 
Towns  of  Framingham,  Natick,  Wavland  and  Weston  to 
the  Boston  milk  marketing  area  as  provided  by  the  Act 
because  such  an  injunction  would  impose  unnecessary  and 
irreparable  damage  on  all  other  producers  affected  bjr  the 
proposed  amendments  to  the  Boston  milk  order  including 
the  producers  represented  by  the  New  England  Milk  jPro- 
ducers’  Association.  The  amount  of  such  damage  would 
be  approximately  $180,000  per  year. 

Any  preliminary  injunction  which  prevented  the  issu¬ 
ance  of  the  proposed  amendment  would  in  effect  award  the 
monies  involved  in  this  action  and  which  accrued  during 
pendency  thereof  to  the  plaintiffs  and  to  dealers  and  han¬ 
dlers  with  absolute  finality  and  without  reference  toj  the 
merits  of  the  action.  If  a  preliminary  injunction  must  ijssue 
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herein,  it  should  be  upon  such  terms  and  conditions  as  to 
minimize  or  avoid  irreparable  damage  to  anyone  or  to  any 
group  and  should  not  in  effect  amount  to  a  final  judgment 
in  favor  of  any  group  against  others  without  regard  to  the 
merits  of  the  action.  This  result  can  be  accomplished  by 
permitting  the  Secretary  to  issue  the  amendment  by  pro¬ 
viding  that  all  monies  paid  to  the  equalization  fund  and 
attributable  to  plaintiffs’  milk  by  the  handlers  receiving 
the  plaintiffs’  milk  during  the  pendency  of  this  action  shall 
be  paid  to  the  market  administrator  as  provided  by  the 
order  but  shall  be  segregated  and  held  intact  by  the  ad¬ 
ministrator  or  be  paid  by  him  into  the  registry  of  this 
Court  until  final  judgment  so  that  upon  final  judgment  on 
the  merits  such  monies  can  be  distributed  in  accordance 
with  such  final  judgment.  By  this  means,  irreparable  dam¬ 
age  to  anyone  including  the  plaintiffs  herein  is  avoided  and 
the  interests  of  all  persons  would  be  protected  against 
irreparable  damage. 

The  milk  marketing  order  for  the  Boston  market  as  well 
as  many  of  the  other  Federal  marketing  orders  issued  un¬ 
der  the  Act  provides  that  all  milk  received  by  regulated 
handlers  from  producers  shall  be  classified  according  to 
the  use  of  the  milk  and  be  accounted  and  paid  for  to  pro¬ 
ducers  as  a  class  at  the  class  price  payable  by  the  handlers 
for  each  such  use  classification.  The  most  valuable  use 
classification  usually  is  that  for  fluid  milk  and  the  Boston 
order  so  provides,  classifying  such  milk  as  Class  I  under 
that  order.  In  order  to  promote  orderly  marketing  and 
insure  equity  among  all  producers  serving  the  marketing 
area,  while  assuring  equality  in  cost  among  all  handlers, 
the  Greater  Boston  area  order  provides  for  the  marketwide 
blending  or  pooling  of  the  classified  use  values  of  all  milk 
in  the  “pool.”  Subject  to  various  adjustments  provided 
by  the  Act,  all  producers  whose  milk  is  under  the  order 
individually  receive  this  minimum  blended  or  average  price 
for  their  milk.  Because  the  use  values  of  various  handlers 
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in  the  market  vary  from  those  of  other  handlers  an! equal¬ 
ization  fund  was  established  under  the  order  to  j  which 
handlers  having  relatively  high  value  utilization  pay  dif¬ 
ferences  between  such  use  values  and  the  amounts  payable 
to  their  own  producers  at  the  minimum  or  average  prices. 
Other  handlers  having  relatively  low  value  utilizations  of 
milk  receive  similar  differences  from  the  fund  to  enable 
them  to  pay  their  own  producers  such  minimum  average  or 
blended  prices.  A  description  and  discussion  of  such  pool¬ 
ing  and  blending  arrangements  are  described  and  discussed 
at  great  length  and  approved  by  the  Supreme  Court  in 
U.  S.  vs.  Rock  Royal  Cooperative,  Inc.,  307  U.  S.  53^,  554- 
555,  571-573.  If  the  Court  by  preliminary  injunction  re¬ 
strains  the  issuance  of  the  amendment  pending  this  Action, 
the  -whole  framework  of  class  pricing  and  accounting,  blend¬ 
ing  and  pooling,  including  all  payments  by  newly  regelated 
handlers  to  the  producer  settlement  fund  or  equalisation 
fund  for  the  common  pool  will  be  irrevocably  defeated  as 
to  the  expanded  area  for  such  period.  There  is  no  way  by 
which  this  amendment  could  be  made  retroactively  jeffec- 
tive.  As  a  result,  all  the  milk  which  is  presently  unregu¬ 
lated  and  which  is  distributed  in  the  four-to-wn  area  pro¬ 
posed  to  be  added  will  remain  wholly  unregulated  during 
this  period  and  can  never  be  compelled  to  contribute  its 
fair  share  to  the  pool  for  this  period,  whether  or  not  the 
Secretary’s  decision  is  finally  upheld  on  the  merits,  j  The 
milk  delivered  by  these  plaintiffs  would  be  relieved  |  com¬ 
pletely  and  finally  of  any  obligation  to  contribute  tp  the 
pool  during  the  pendency  of  this  action  as  provided  bj v  the 
amended  order.  As  a  consequence,  all  other  producers  in 
the  Boston  pool  as  proposed  to  be  amended  will  irretriev¬ 
ably  have  lost  their  right  to  share  in  the  proceeds  of  the 
pool  to  the  extent  that  the  pool  is  thus  diminished  in  yalue 
during  the  period  until  final  determination  of  this  action. 
The  amount  of  the  payments  to  the  pool  on  the  milk  i]n  the 
four-town  area,  including  the  milk  of  the  plaintiffs  herein 
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delivered  to  handlers  in  the  four-town  area  would  be  ap¬ 
proximately  $180,000  per  year  and  the  interest  of  the  mem¬ 
bers  of  New  England  Milk  Producers’  Association  in  this 
money  would  be  more  than  25  per  cent  thereof. 

The  net  effect  of  a  preliminary  injunction  would  thus 
result  in  irreparable  damage  to  all  other  producers  in  the 
common  pool  including  the  members  of  New  England  Milk 
Producers’  Association  by  forever  depriving  them  of  their 
proper  share  of  the  common  pool.  Conversely,  it  would, 
without  any  final  determination  of  this  action  on  its  merits, 
award  to  these  plaintiffs  and/or  to  the  dealers  and  the  han¬ 
dlers  of  considerable  quantities  of  other  wholly  unregu¬ 
lated  milk  which  is  distributed  in  this  four-town  area, 
which  dealers  and  handlers  are  not  even  before  the  Court, 
a  final  judgment  in  their  favor  during  such  interim  period 
by  awarding  to  them  for  their  own  use  the  monies  which 
otherwise  under  the  provisions  of  the  order  would  be  re¬ 
quired  to  be  paid  into  the  pool  for  the  use  and  benefit  of 
all  producers.  There  is  no  way  in  which  this  inequity  and 
damage  to  the  other  producers  could  be  repaired. 

The  Government’s  motion  to  modify  the  Court’s  decision 
would  avoid  these  inequitable  and  undesirable  results  with¬ 
out  in  any  way  imposing  upon  the  plaintiffs  any  irreparable 
damage.  It  would,  in  fact,  assure  the  plaintiffs  against  any 
irreparable  damage.  If  the  Secretary  is  permitted  to  issue 
the  amendment,  the  order  of  the  Court  can  be  so  framed 
as  to  segregate  the  monies  actually  involved  in  this  litiga¬ 
tion  and  retain  them  intact  in  an  escrow  fund  pending  final 
determination,  so  that  at  termination,  the  monies  so  held 
can  be  distributed  in  accordance  with  the  final  judgment  of 
the  case  on  the  merits.  This  can  easily  be  done  by  provid¬ 
ing  that  any  differences  payable  by  a  handler  to  the  pro¬ 
ducer  settlement  or  equalization  fund  on  milk  of  these  plain¬ 
tiffs  be  paid  to  the  Market  Administrator  as  provided  by 
the  order  but  that  the  Market  Administrator  shall  not 
blend,  pool  or  distribute  such  money  in  any  manner  during 
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pendency  of  the  action  but  instead  shall  pay  it  to  the  regis¬ 
try  of  this  Court  or  retain  it  in  a  special  escrow  fund  estab¬ 
lished  for  that  purpose.  In  this  way,  all  rights  of  all  in¬ 
terested  persons  or  groups  to  these  monies  are  fulty  pro¬ 
tected,  including  the  plaintiffs  and  all  other  producers  un¬ 
der  the  Boston  order  as  it  is  proposed  to  be  amended.  It 
would  also  prevent  other  presently  unregulated  milk  which 
is  supplied  in  substantial  quantities  to  these  four  towns 
and  which  would  become  regulated  by  such  amendment 
from  receiving  the  advantage  of  no  regulation  during  the 
pendency  of  this  action.  It  would  merely  defer  payment 
to  those  who  may  be  found  to  be  entitled  thereto  oh  final 
judgment  on  the  merits,  not  preventing  the  many  pro¬ 
ducers,  who,  if  the  order  of  the  Secretary  is  uphelcj,  are 
entitled  thereto  from  receiving  payment  for  this  interim 
period. 

The  differences,  if  any,  payable  by  the  newly  regulated 
dealers  or  handlers  into  the  equalization  fund  will  lie  the 
maximum  monetary  damage  which  these  plaintiffs  can  pos¬ 
sible  claim.  The  Federal  order  establishes  only  minimum 
blended  prices  which  are  required  to  be  paid  to  the  (indi¬ 
vidual  producer  and  does  not  prevent  a  handler  from;  pay¬ 
ing  or  a  producer  from  demanding  and  receiving  a  higher 
price.  The  payment  of  these  differences  into  the  equaliza¬ 
tion  fund  is  the  utmost  extent  of  the  plaintiffs  monetary 
damage  if  they  are  damaged  at  all  by  the  amended  order. 
The  payment  of  these  amounts  into  an  escrow  fund  would 
cover  the  utmost  monetary  damage  which  these  plaintiffs 
could  suffer  if  the  order  is  declared  to  be  unlawful  upon 
a  final  judgment  on  the  merits. 

The  amendment  promulgation  hearing  before  the  Secre¬ 
tary  shows  that  the  milk  produced  by  these  plaintiffs  [falls 
far  short  of  the  milk  requirements  of  the  population  of 
these  four  towns.  Much  of  the  milk  to  fill  these  require¬ 
ments  comes  from  the  present  Boston  pool  either  on  direct 
distribution  or  by  supplemental  supplies  from  the  popl  to 
the  dealers  who  are  partially  supplied  by  these  plaintiffs. 
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In  addition,  there  are  substantial  quantities  of  milk  which 
are  wholly  unregulated  by  any  authority,  State  or  Federal, 
much  of  which  is  distributed  by  the  Hood  Company  in  the 
area  through  its  plant  at  East  Bridgewater.  Affidavit  of 
Paul  Hawley,  a  Hood  Company  employee,  states  that  in  the 
four-town  area  the  Hood  Company  distributes  30,000  quarts 
of  milk  per  week.  The  record  shows  that  the  milk  of  120 
producers  at  the  Hood  Company’s  two  unregulated  plants 
in  Vermont  is  largely  distributed  in  this  four-town  area  by 
way  of  the  East  Bridgewater  plant.  If  the  issuance  of  the 
amendment  is  enjoined,  the  Hood  Company  will  continue  to 
receive  the  substantial  advantage  which  it  has  thus  far 
enjoyed  by  not  being  required  to  account  to  the  pool  for  the 
difference  between  the  use  value  of  such  milk  and  the  uni¬ 
form  prices  payable  to  producers  at  such  plants  and  the 
producers  at  such  unregulated  plants,  some  of  whom  are 
members  of  New  England  Milk  Producers’  Association, 
as  well  as  all  producers  under  the  order,  will  be  deprived 
of  the  proper  classified  value  of  such  milk.  This  is  also 
true  of  the  milk  received  from  producers  at  unregulated 
plants  operated  by  Devine  which  supply  some  of  the  re¬ 
quirements  of  this  four-town  area  through  other  dealers 
operating  in  the  territory.  The  issuance  of  the  prelim¬ 
inary  injunction  would  result  in  continued  and  substantial 
advantages  to  the  Hood  Company  and  to  Devine  at  the  ex¬ 
pense  of  producers  and  would  continue  the  flow  of  unregu¬ 
lated  milk  into  the  territory  without  appropriate  pricing. 

Affidavit  of  William  Jackson,  operator  of  Waveney 
Farms,  a  produce-dealer  who  buys  milk  from  six  pro¬ 
ducers,  states  that  he  is  a  member  of  the  plaintiffs’  asso¬ 
ciation  and  claims  that  he  will  drop  the  six  producers  if 
the  amendment  is  issued,  so  as  to  avoid  payment  to  the 
pool  on  his  own  production.  However,  if  all  such  payments 
are  held  in  escrow  pending  this  action  as  suggested  by  the 
Government  and  if  these  plaintiffs  prevail  on  the  merits,  all 
such  payments  by  Mr.  Jackson  into  the  fund  on  his  own 
production  will  be  returned  to  him.  If  Mr.  Jackson  acts  in 
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accordance  with  his  threat  and  discontinues  receiving  the 
milk  from  the  six  producers,  the  New  England  Milk  Pro¬ 
ducers ,  Association  can  and  will  furnish  to  these  sik  pro¬ 
ducers  an  outlet  for  their  production  of  milk  in  a  maijket  in 
which  there  is  presently  a  Federal  milk  order,  and  ^ssure 
these  producers  that  they  will  receive  payment  forj  their 
milk  on  exactly  the  same  basis  as  all  other  producers  in  the 
same  market. 

It  is  my  considered  opinion  that  any  preliminary  injunc¬ 
tion  which  would  enjoin  the  issuance  of  the  amendment  in 
question  would  result  in  substantial  and  irreparable!  dam¬ 
age  to  the  great  majority  of  producers  under  the  order  as 
proposed  to  be  amended.  If  any  injunction  is  to  be  issued 
pending  final  determination  in  this  action,  it  should  be 
limited  in  such  manner  as  to  preserve  the  fund  in  dispute 
intact  until  final  disposition  of  the  action  following  judg¬ 
ment  on  the  merits. 

/s/  C.  W.  SwongIer. 

i 

Subscribed  and  sworn  to  before  me  this  14th  day  of  Oc¬ 
tober,  1955. 

/s/  Reuben  HaliJ, 
Notary  Public . 


[Filed  October  17,  1955] 


Affidavit  of  Fred  S.  Raymond,  Director  of  Cooperative  Dairy 

Economics  Service 

| 

Commonwealth  op  Massachusetts,  ) 

9  9  gg  • 

County  of  Suffolk,  ) 

I,  Fred  S.  Raymond,  being  duly  sworn,  make  oath  as 
follows : — 

1.  I  am  the  Director  of  Cooperative  Dairy  Economics 
Service  and  have  been  connected  with  the  milk  business  in 
the  Boston  area  for  a  number  of  years.  I  have  had  a  long 
and  detailed  experience  with  the  operations  of  the  Federal 
milk  order  in  the  Boston  area  and  am  familiar  with!  the 
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operations  of  the  pool  which  is  operated  under  the  order  in 
support  of  the  blended  price  for  Class  1  and  Class  2  milk. 

2.  The  Cooperative  Dairy  Economics  Service  acts  for 
the  cooperatives  listed  below  (hereinafter  called  the  co¬ 
operatives)  with  respect  to  all  matters  affecting  their  com¬ 
mon  general  economic  welfare  as  producer  cooperatives 
and  represents  them  at  hearings  on  the  Boston  milk  order. 
It  also  advises  them  concerning  the  effect  of  changes  in 
the  order  on  their  receipts  for  milk.  The  cooperatives  are 
made  up  of  producers  of  milk  in  Vermont.  This  affidavit 
is  filed  for  the  purpose  of  showing  the  irreparable  losses 
that  will  be  suffered  by  the  members  of  the  cooperatives  if 
the  Court  enters  the  restraining  order  which  it  has  indi¬ 
cated  is  to  be  filed  in  these  proceedings. 

3.  The  cooperatives  and  the  number  of  producer  mem¬ 


bers  of  each  are  as  follows : — 

Name  Number  of  Members 

Bellows  Falls  Cooperative  Creamery  of  Bel¬ 
lows  Falls,  Vermont  750 

Bethel  Cooperative  Creamery,  of  Bethel,  Ver¬ 
mont  180 

Cabot  Cooperative  Creamery  of  Cabot,  Ver¬ 
mont  250 

Grand  Isle  Cooperative  Creamery  of  Grand 
Isle,  Vermont  140 

Milton  Cooperative  Dairy  of  Milton,  Vermont  546 

Mt.  Mansfield  Cooperative  Creamery  and  Grain 
Association  of  Waterbury,  Vermont  140 

Richmond  Cooperative  Creamery  of  Richmond, 
Vermont  140 

St.  Albans  Cooperative  Creamery  of  St.  Al¬ 
bans,  Vermont  265 

Shelburne  Cooperative  Creamery  of  Shelburne, 
Vermont  60 

United  Dairies,  Inc.  of  Randolph,  Vermont  107 


Total  Producer  Members  2,578 
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4.  All  of  the  milk  sold  by  the  members  of  the  coopera¬ 
tives  is  regulated  milk  sold  to  handlers  for  distribution 
primarily  in  the  Boston  milk  order  area.  The  members 
are  subject  to  the  order  with  respect  to  all  of  their;  milk. 
They  receive  the  blended  price  and  are  subject  to  the  fluctu¬ 
ations  in  the  blended  price  which  are  due  to  the  use  classi¬ 
fication  of  milk  sold  in  the  Boston  milk  order  area,  i 

I 

5.  I  am  familiar  with  the  proceedings  before  thO  De¬ 
partment  of  Agriculture  relating  to  the  extension  0f  the 
Boston  milk  order  to  the  towns  of  Natick,  Framingham, 
Weston  and  Wayland  and  with  the  proceedings  in  this 
case.  I  have  made  a  careful  study  of  the  effect  ofj  such 
extension  on  the  blended  price  of  milk  marketed  undOr  the 
Boston  milk  order.  If  the  aforesaid  four  towns  aife  in¬ 
cluded  in  the  Boston  milk  order,  on  the  basis  of  the  State¬ 
ment  of  the  plaintiffs  in  this  case  and  on  the  statements 
made  by  H.  P.  Hood  and  Sons,  Inc.  in  the  hearing  oh  the 
proposed  amendment  of  the  order  held  before  the  Depart¬ 
ment  of  Agriculture,  approximately  $181,000  a  year  \tould 
be  paid  into  the  equalization  pool  operated  under  the  order 
which  would  otherwise  go  to  the  97  producers  purported 
to  be  represented  by  the  plaintiffs  and  to  H.  P.  Hood  and 
Sons,  Inc.  or  the  producers  from  whom  it  buys  unregulated 
milk  for  sale  in  the  four-town  area.  I  estimate  that  at 
least  $30,000  a  year  of  such  $181,000  a  year  would  be  [paid 
to  the  members  of  the  cooperatives  as  part  of  the  increase 
in  the  blended  price  due  to  the  inclusion  in  the  pool  oi  the 
Class  1  milk  sold  in  the  four-town  area.  Such  additional 
payments  for  the  duration  of  these  proceedings  will  be  ir¬ 
reparably  lost  to  the  members  of  the  cooperatives  if!  the 
restraining  order  is  entered  and  if  the  extension  ofi  the 
order  to  the  four  towns  is  upheld  in  the  final  determinaition 
of  the  issues  in  this  case.  Such  loss  should  not  be  imposed 
on  the  members  of  the  cooperatives  if  it  can  be  avoided 
by  another  method  by  which  the  plaintiffs  and  those  they 
purport  to  represent  will  be  protected  by  the  Court. 
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6.  If  the  Court  permits  the  Boston  milk  order  to  be  ex¬ 
tended  to  the  four  town  area  pending  the  final  determina¬ 
tion  of  the  case  and  protects  the  aforesaid  97  producers  by 
placing  the  amount  that  they  would  otherwise  receive  in 
excess  of  the  blended  price  in  an  escrow  fund  in  the  pos¬ 
session  of  the  Federal  Milk  Marketing  Administrator  for 
the  Boston  area  or  in  the  possession  of  the  Court,  no  ir¬ 
reparable  damage  will  be  done  whatever  the  final  deter¬ 
mination  of  the  issues  in  this  case  may  be.  If  the  plaintiffs 
are  successful,  the  escrow  fund  will  be  distributed  among 
the  97  producers.  If  the  order  is  extended  to  the  four- 
town  area,  the  escrow  fund  can  be  paid  into  the  equaliza¬ 
tion  fund  or  distributed  to  the  regulated  producers  on  such 
equitable  basis  as  the  Court  may  determine.  The  only  loss 
to  any  producers  will  be  the  temporary  withholding  of  the 
escrow  fund  from  one  group  of  producers  or  the  other. 
Unless  the  escrow  fund  is  created,  the  kind  of  injustice 
that  is  sought  to  be  avoided  by  a  restraining  order  pend¬ 
ing  the  final  determination  of  the  issues  in  this  case  will 
in  effect  be  caused  by  the  restraining  order. 

7.  By  the  extension  of  the  order  to  the  four-town  area 
the  Federal  Milk  Marketing  Administrator  will  have  ade¬ 
quate  data  on  which  to  determine  the  amount  that  should 
bo  deposited  in  the  escrow  fund  and  on  which  to  carry  out 
any  plan  of  distribution  to  regulated  producers  if  the  order 
is  upheld. 

8.  In  referring  to  regulated  producers  and  regulated 
milk,  I  am  referring  to  regulation  under  the  Federal  Act 
and  not  to  regulation  by  the  Commonwealth  of  Massachu¬ 
setts. 

/s/  Fred  S.  Raymond. 

Subscribed  and  sworn  to  before  me 
this  14th  day  of  October,  1955. 

/s/  Katharine  M.  Emig, 

Notary  Public. 
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Affidavit  of  Stanley  W.  BeaL  General  Manager  of  United  Fanners 

of  New  England,  Inc. 

Commonwealth  of  Massachusetts,  ) 

County  of  Suffolk,  )  ss‘  * 

I,  Stanley  W.  Beal,  being  duly  sworn,  make  oatlji  as 
follows : — 

1.  I  am  the  General  Manager  and  operating  head  of 
United  Farmers  of  New  England,  Inc.  (hereinafter!  re¬ 
ferred  to  as  United  Farmers),  a  cooperative  associaJtion 
incorporated  under  the  laws  of  Vermont.  United  Farmers 
has  more  than  2,100  members  who  are  milk  producer^  in 
Vermont,  New  Hampshire  and  Maine.  They  market  tfieir 
milk  through  United  Farmers  as  their  cooperative  Ran¬ 
dier  selling  at  retail  and  at  wholesale  in  the  Greater  Bos¬ 
ton  area.  United  Farmers  owns  and  operates  several  milk 
plants  in  and  out  of  Boston.  It  delivers  milk  at  retail  or 
wholesale  through  126  routes  and  is  in  competition  yith 
other  handlers  in  the  Greater  Boston  area.  Most  of  j  the 
milk  produced  by  the  members  of  United  Farmers  is  Sold 
by  it  in  the  area  in  which  the  Boston  milk  order  is  in  effect. 
Some  milk  is  sold  by  United  Farmers  in  the  towns  of 
Natick,  Framingham  and  Weston. 

2.  Framingham,  Natick,  Weston  and  Wayland  (herein¬ 
after  referred  to  as  the  four  towns)  are  suburbs  of  Bos¬ 
ton.  They  are  the  towns  to  which  the  amendment  at  issue 
in  this  case  will  extend  the  Boston  milk  order.  The  un¬ 
regulated  producers  who  sell  in  those  areas  receive  higher 
prices  for  their  unregulated  milk  because  they  sell  for 
Class  1  use  and  are  not  required  to  accept  the  blenjled 
price. 

3.  Based  on  figures  for  recent  months,  members!  of 
United  Farmers  produce  approximately  16.5%  of  the  milk 
which  is  subject  to  the  blended  price  paid  to  producers 
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under  the  Boston  milk  order.  The  blended  price  paid 
for  the  milk  sold  by  the  members  of  United  Farmers,  in¬ 
cluding  the  milk  sold  in  Natick,  Framingham  and  Weston, 
is  below  the  price  paid  to  producers  in  the  four-town  area 
for  unregulated  milk  used  as  Class  1  fluid  milk  because  the 
blended  price  for  regulated  milk  is  a  blend  of  the  receipts 
for  Class  1  and  Class  2  milk  sold  in  the  entire  Boston  milk 
order  area.  The  unregulated  producers  in  the  four-town 
area  receive  a  substantially  higher  price  which  is  not  de¬ 
pressed  by  blending  with  a  Class  2  price.  United  Farmers, 
as  the  handler  for  its  members,  pays  to  the  Federal  milk 
pool  the  difference  between  the  blended  price  and  the  Class 
1  price  on  all  Class  1  milk  sold  by  it.  Handlers  of  un¬ 
regulated  milk  make  no  such  payment  to  the  pool  and  are 
able  to  buy  unregulated  milk  from  producers  in  areas  other 
than  the  four  towns  at  the  blended  price.  They  therefore 
afford  unfair  competition  in  the  four  towns  to  United 
Farmers. 

4.  H.  P.  Hood  &  Sons,  Inc.  di  stributes  30,000  quarts  of 
unregulated  milk  in  the  four  towns.  For  this  they  pay 
the  blended  price  outside  of  Massachusetts.  They  will  be 
required  to  pay  into  the  pool  the  difference  between  the 
blended  price  and  the  Class  1  price  if  the  Boston  milk 
order  is  extended  to  the  four  towns.  From  the  informa¬ 
tion  I  have  obtained  from  the  evidence  submitted  by  Hood 
at  the  hearing  before  the  Department  of  Agriculture 
on  the  proposed  amendment,  the  difference  between  the 
blended  price  and  the  Class  1  price  for  the  milk  sold  by 
Hood  in  the  four  towns  would  average  approximately 
$7,000  a  month,  all  of  which  under  regulation  would  in¬ 
crease  the  blended  price. 

5.  The  unregulated  producers  who  sell  in  the  four  towns 
exclusively  are  unable  to  supply  all  of  the  needs  of  such 
towns.  To  provide  the  deficiency,  a  substantial  amount 


229 

Affidavit  of  Stanley  W.  Beal 

of  regulated  milk  is  used.  The  amount  of  regulated  milk 
that  is  sold  as  Class  I  milk  in  the  four  towns  varies  with 
the  seasons.  This  results  in  an  unfair  financial  burden 
on  the  producers  of  regulated  milk  who  not  only  are  re¬ 
quired  to  accept  the  blended  price  but  must  maintain  pro¬ 
duction  at  a  level  which  will  enable  them  to  supply  the 
seasonal  deficiency  in  the  output  of  the  local  producers. 
Consequently,  in  flush  seasons  the  regulated  producers  have 
more  Class  2  milk  and  thereby  lower  the  blended,  price 
which  they  are  required  to  accept.  It  was  to  correct!  these 
inequities  that  certain  of  the  producers  of  regulated  milk 
sought  the  proposed  amendment  extending  the  Bostoh  milk 
order  to  the  four  towns. 

! 

6.  If  the  four  towns  are  included  in  the  Boston  milk 
order,  the  unregulated  producers  now  selling  exclusively 
in  those  towns  will  receive  the  blended  price  instead  of 
the  present  price  which  is  considerably  higher.  0|n  the 
statements  of  the  plaintiffs  in  this  case,  the  97  producers 
alleged  to  be  represented  by  them  will  lose  an  estimated 
$97,000  a  year  if  they  are  required  to  accept  the  blended 
price.  Under  the  extended  milk  order  such  $97,000  Vould 
go  into  the  pool  and  w-ould  be  added  to  the  amount  dis¬ 
tributed  among  all  of  the  regulated  producers  as  4n  in¬ 
crease  in  the  blended  price.  Based  on  such  information  as 
I  have  been  able  to  obtain  from  the  record  in  the  hearings 
before  the  Department  of  Agriculture  concerning  the 
amount  of  milk  sold  in  the  four  towns  by  unregulated  pro¬ 
ducers,  at  least  $84,000  per  year  in  addition  to  the  ^fore- 
said  $97,000  per  year  would  be  added  to  the  pool  by  the 
Boston  milk  order  if  extended.  Therefore  the  producers 
participating  in  the  Boston  milk  order  area  would  receive 
approximately  $181,000  a  year  more  than  is  now  being 
paid  to  them  under  the  order.  Making  allowance  for  the 
participation  of  unregulated  producers  who  would  be 
brought  under  the  order  by  the  amendment,  I  estimate  that 
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after  the  amendment  the  members  of  United  Farmers 
would  produce  approximately  16.3%  of  the  milk  in  the 
Boston  milk  order  area  as  extended  to  the  four  towns. 
On  this  basis,  they  would  receive  approximately  $29,500 
more  a  year  in  their  blended  price  payments  than  they  are 
now-  receiving.  If  a  temporary  restraining  order  is  en¬ 
tered  and  if  the  case  is  finally  determined  in  favor  of  the 
Secretary,  the  members  of  United  Farmers  will  have  an 
irreparable  loss  of  an  amount  equal  to  the  aforesaid 
$29,500  a  year  during  the  pendency  of  this  case.  There 
will  be  no  legal  or  practical  manner  in  which  such  amount 
can  be  recovered. 

7.  On  the  other  hand,  if  the  amendment  to  the  order  is 
permitted  to  become  effective  through  the  holding  of  the 
referendum,  the  Federal  Milk  Marketing  Administrator 
for  the  Boston  milk  order  will  have  adequate  information 
on  w’hich  to  determine  the  amounts  paid  into  the  pool  un¬ 
der  the  amended  order  on  account  of  milk  sold  in  the  four 
towrns  by  the  aforesaid  97  producers  pending  the  final  de¬ 
termination  of  the  issues  in  this  case.  If  the  Court  orders 
such  amounts  to  be  set  aside  by  the  Administrator  in 
an  escrow  fund  to  be  held  by  him  or  by  the  Court,  the 
fund  can  be  paid  to  the  97  producers  if,  as  the  result  of 
the  final  determination  of  the  issues  in  this  case,  the  ex¬ 
tension  of  the  Boston  milk  order  to  the  four  towns  is 
declared  invalid.  The  only  injury  to  the  plaintiffs  and 
the  other  97  producers  would  be  the  temporary  impound¬ 
ing  of  the  aforesaid  amounts  pending  the  final  determina¬ 
tion  of  the  issues  in  this  case.  Conversely,  if  the  amend¬ 
ment  is  finally  upheld  in  these  proceedings,  the  escrow 
fund  will  be  added  to  the  pool  and  will  be  distributed  to 
the  regulated  producers,  thereby  preventing  the  irrepar¬ 
able  loss  to  them  which  would  result  if  the  restraining 
order  is  entered  and  no  escrow  fund  is  created  and  there 
is  a  favorable  decision  on  the  merits. 
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8.  As  used  in  this  affidavit  1 *  unregulated* ’  means  un¬ 
regulated  under  any  Federal  milk  order. 

/s/  Stanley  W.  ^Beal. 

[Seal] 

Subscribed  and  sworn  to  before  me  this 
14th  day  of  October,  1955. 

/s/  Katharine  M.  Emig, 

Notary  Public. 


[Filed  October  18,  1955] 
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Motion  to  Intervene  as  Defendants 

New  England  Milk  Producer’s  Association,  Granite  City 
Cooperative  Association,  Inc.  and  Connecticut  j  Valley 
Dairy,  Inc.  move  for  leave  to  intervene  as  defendants  in 
this  action  in  order  to  assert  the  defenses  set  forth  in  their 
proposed  answer  of  which  a  copy  is  hereto  attache^.  The 
grounds  upon  which  each  of  said  applicants  makes  applica¬ 
tion  for  leave  to  intervene  are  as  follows: 

New  England  Milk  Producers’  Association  is  a  coopera¬ 
tive  corporation  of  milk  producers  resident  in  the  Spates  of 
Maine,  New  Hampshire,  Vermont,  New  York  and  idassa- 
chusetts,  approximately  3,000  of  such  members  being  en¬ 
gaged  in  the  marketing  of  their  milk  to  handlers  for|  distri¬ 
bution  in  the  Greater  Boston  milk  marketing  afea,  as 
the  same  is  defined  in  the  marketing  order  issued  by  the 
Secretary  of  Agriculture  referred  to  in  the  plaintiffs’  Bill 
of  Complaint.  Some  of  the  handlers,  to  whom  the  mem¬ 
bers  of  said  New  England  Milk  Producers’  Association 
deliver  milk  for  marketing  in  said  Greater  Bostoh  milk 
marketing  area,  sell  some  of  such  milk  to  consumers!  in  the 
Towns  of  Framingham,  Weston,  Natick  and  Wayland. 
The  volume  of  milk  furnished  by  members  of  New  Eng¬ 
land  Milk  Producers’  Association  represents  mor$  than 
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25  per  cent  of  the  total  volume  of  milk  marketed  by  all 
handlers  in  the  Greater  Boston  marketing  area. 

Granite  City  Cooperative  Creamery,  Inc.,  is  a  coopera¬ 
tive  Association  organized  under  the  laws  of  the  State  of 
Vermont  and  having  its  principal  place  of  business  at  Barre 
in  said  State.  It  has  as  its  members  approximately  135 
producers  of  milk  in  the  State  of  Vermont.  This  milk  is 
sold  to  handlers  in  the  Greater  Boston  marketing  area  for 
distribution  in  said  area. 

Connecticut  Valley  Dairy,  Inc.  is  a  cooperative  associa¬ 
tion  organized  under  the  laws  of  the  State  of  New  Hamp¬ 
shire  and  having  its  principal  place  of  business  in  Lan¬ 
caster  in  said  State.  It  has  as  its  members  105  milk  pro¬ 
ducers  principally  located  in  the  State  of  New  Hampshire. 
It  markets  the  milk  of  its  members  to  handlers  who  dis¬ 
tribute  the  same  in  the  Greater  Boston  marketing  area. 
The  judgment  of  the  Court  on  the  plaintiffs’  complaint 
will  directly  and  substantially  affect  each  of  the  applicants 
for  intervention  and  their  respective  members.  The  ap¬ 
plicants  for  intervention  have  defenses  to  the  plaintiffs’ 
claim  presenting  both  questions  of  law  and  of  fact  which 
are  common  to  the  main  action. 

/s/  John  W.  Cragun. 

/s/  John  W.  Cragun,  Esq., 

Attorney  for  Interveners , 

744  Jackson  Place,  N.  W., 

Washington,  D.  C. 

/s/  Reuben  Hall,  Esq., 

Attorney  for  Interveners, 

75  Federal  Street, 

Boston  10,  Massachusetts. 


I 


233 

Interveners’  Answer 
[Filed  October  18,  1955] 

Interveners'  Answer 

First  Defense 

The  complaint  fails  to  state  a  claim  upon  which  Relief 
may  be  granted. 

Second  Defense 

i 

Interveners  aver  that  pursuant  to  the  statutory  duty 
imposed  upon  the  Secretary  of  Agriculture  by  Title  7 
U.  S.  C.  §601,  et  seq.,  the  Secretary  issued  the  decision, 
complained  of  by  the  Plaintiffs  in  which  he  proposed  to 
amend  the  Order  Regulating  the  Handling  of  Milk  in  the 
Greater  Boston,  Mass.,  Milk  Marketing  Area.  His  decision 
was  based  on  findings  and  conclusions  made  by  him  Upon 
the  basis  of  the  testimony  and  exhibits  introduced  jat  a 
public  hearing  held  on  the  proposed  amendments.  Inter¬ 
veners  specifically  aver  that  the  Secretary’s  findings!  and 
conclusions  are  supported  by  substantial  evidence  in  the 
administrative  record,  a  duly  certified  copy  of  which  has 
been  filed  herein. 

Third  Defense 

Answering  specifically  the  numbered  paragraphs  of  the 
complaint,  interveners  aver : 

i 

1.  Denied. 

2.  Answering  paragraph  2  of  the  complaint,  interveners 
admit  so  much  thereof  as  alleges  that  the  plaintiffs  reside 
at  the  places  stated.  Interveners  allege  that  they!  are 
without  knowledge  or  information  sufficient  to  form  a  be¬ 
lief  as  to  the  truth  of  the  remaining  allegations  contained 
in  said  paragraph. 

3.  Answering  paragraph  3  of  the  complaint,  interveners 
deny  each  and  every  allegation  thereof.  Interveners  jfur- 
ther  deny  that  this  is  a  proper  class  action  and  aver  that 

i 

! 

I 
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the  attributes  of  a  true  class  action  are  not  set  forth  in 
the  allegations  of  the  complaint. 

4.  Admitted. 

5.  Interveners  admit  the  allegations  contained  in  para¬ 
graph  5  of  the  complaint  except  that  they  are  without 
knowledge  or  information  sufficient  to  form  a  belief  as  to 
the  last  sentence  of  paragraph  5.  Further  answering, 
interveners  aver  that  public  hearings  referred  to  in  the 
complaint  were  held  on  April  18-23,  and  May  3-5,  1955, 
and  that  plaintiffs  are  not  the  sole  suppliers  of  the  seven 
towns. 

6.  Admitted.  Interveners  further  aver  that  substantial 
evidence  in  addition  to  that  referred  to  in  paragraph  6 
of  the  complaint  was  introduced  by  others  at  the  hearing 
on  the  proposed  extension  of  the  marketing  area. 

7(a).  Answering  new  paragraph  7,  which  was  added  by 
the  “Amended  Complaint,’ ’  defendant  denies  each  and 
every  allegation  thereof. 

7(b).  Interveners  admit  the  first  two  sentences  of  para¬ 
graph  7  of  the  original  complaint,  except  that  exhibit  “A” 
to  the  complaint  is  not  a  complete  copy  of  the  recommended 
decision.  A  complete  copy  appears  in  the  administrative 
record  filed  herein  and  has  been  published  in  the  Federal 
Register,  20  F.  R.  5520,  August  3, 1955. 

Interveners  allege  that  they  are  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth  of 
the  allegations  that  the  towns  of  Framingham,  Natick, 
Wayland  and  Weston  are  supplied  by  the  plaintiffs’  asso¬ 
ciation,  numbering  97,  and  allege  that  in  any  event  the 
members  of  plaintiffs’  association  are  not  the  sole  sup¬ 
pliers. 

Interveners  deny  each  and  every  other  allegation  con¬ 
tained  in  paragraph  7  of  the  complaint  but  allege  on  the 
contrary  that  the  recommended  and  final  decision  were 


! 

i 

i 

i 

235 

i 

Interveners ’  Answer 

reasonable,  informed,  and  correct.  Copies  of  all  excep¬ 
tions  taken  to  the  recommended  decision,  including!  those 
of  plaintiff  and  of  Governor  Herter,  are  before  this  Court 
as  part  of  the  administrative  record. 

8.  Interveners  admit  that  on  September  13,  19515,  the 
Acting  Secretary  of  Agriculture  issued  a  decision  which 
was  published  in  the  Federal  Register  on  September  16, 
1955  (20  F.  R.  6922).  Said  decision  concluded,  among 
other  things,  that  the  Greater  Boston  order  should  be 
amended  to  extend  the  Greater  Boston  marketing!  area 
to  include  the  towns  of  Framingham,  Natick,  Wayland 
and  Weston,  but  otherwise  denied  all  proposals  for  Exten¬ 
sion  of  the  marketing  areas  for  Boston,  Worceste^  and 
Springfield.  Said  decision  contained  (20  F.  R.  6939)  an 
order  designating  a  referendum  agent  and  directing  that  a 
referendum  be  conducted  among  the  producers  as  defined 
in  the  Greater  Boston  order,  as  amended,  and  as  proposed 
to  be  further  amended,  who,  during  the  month  of  April 
1955  (the  determined  representative  period),  were  engaged 
in  the  production  of  milk  for  sale  in  the  marketing!  area 
specified  in  said  order,  as  amended,  and  as  proposed  to 
be  further  amended,  to  determine  whether  such  producers 
favored  the  issuance  of  the  proposed  amended  order  which 
was  attached  to  the  decisions;  and  said  referendum!  was 
conducted  in  which  the  New  England  Milk  Producers^  As¬ 
sociation,  the  Maine  Dairymen’s  Association,  the  Northern 
Farmer’s  Cooperative,  and  other  cooperative  associations 
of  producers  were  permitted  to  vote  on  behalf  of  jtheir 
members  as  required  by  §  8c(l2)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as  amended  (7  U.  jS.  C. 
608c  (12)).  Interveners  deny  each  and  every  other 'alle¬ 
gation  contained  in  paragraph  8  of  the  complaint. 

9.  Interveners,  upon  information  and  belief,  deny  the 
first  and  last  sentence  of  paragraph  9  of  the  complaint 
and  is  without  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  allegations  of  the  second  sentence  thereof. 
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10.  Interveners  admit  that  (a)  there  are  more  than 
12,000  producers  engaged  in  the  production  of  milk  for 
sale  in  the  Greater  Boston  marketing  area;  (b)  approxi¬ 
mately  9,500  of  such  producers  are  members  of  17  coopera¬ 
tive  associations;  and  (c)  the  boards  of  directors  of  co¬ 
operative  associations  representing  9,457  producers  voted 
on  behalf  of  their  members  as  provided  in  the  aforesaid 
act  (7  U.  S.  C.  608c  (12)).  The  interveners  deny  each  and 
every  other  allegation  contained  in  paragraph  10  of  the 
complaint. 

11.  Interveners  deny,  on  information  and  belief,  each 
and  every  allegation  contained  in  paragraph  11  of  the 
complaint. 

Wherefore,  having  fully  answered,  the  interveners  pray 
that  the  preliminary  and  permanent  injunction  and  other 
relief  sought  by  plaintiffs  be  denied,  and  that  the  com¬ 
plaint  herein  be  dismissed. 

John  W.  Cragun,  Esq., 

Attorney  for  Interveners. 

s/  Reuben  Hall,  Esq., 

Attorney  for  Interveners. 


[Filed  October  20,  1955] 

Motion  o I  United  Farmers  of  New  England,  Inc.,  Northern  Farms 
Cooperative,  Inc.,  Maine  Dairymen's  Association,  Inc.,  Bel¬ 
lows  Falls  Cooperative  Creamery,  hie.,  Milton  Cooperative 
Dairy  Corp.,  St.  Albans  Cooperative  Creamery,  Inc.,  Cabot 
Farmers  Cooperative  Creamery  Co.,  Inc.,  Bethel  Cooperative 
Creamery,  Inc.,  Grand  Isle  County  Cooperative  Creamery 
Association,  Lie.,  ML  Mansfield  Cooperative  Creamery  & 
Grain  Assoc.,  Inc«  Richmond  Cooperative  Association,  Lie., 
United  Dairies,  Lie.  and  Shelburne  Cooperative  Creamery 
Company  to  Intervene  as  Defendants. 

United  Farmers  of  New  England,  Inc.,  Northern  Farms 
Cooperative,  Inc.,  Maine  Dairymen’s  Association,  Inc., 
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i 

Bellows  Falls  Cooperative  Creamery,  Inc.,  Milton  Coopera¬ 
tive  Dairy  Corp.,  St.  Albans  Cooperative  Creamery,  Inc., 
Cabot  Farmers  Cooperative  Creamery  Co.,  Inc.,  Bejthel 
Cooperative  Creamery,  Inc.,  Grand  Isle  County  Coopera¬ 
tive  Creamery  Association,  Inc.,  Mt.  Mansfield  Coopera¬ 
tive  Creamery  &  Grain  Assoc.,  Inc.,  Richmond  Cooperative 
Association,  Inc.,  United  Dairies,  Inc.  and  Shelburne  -Co¬ 
operative  Creamery  Company  move  for  leave  to  intervene 
as  defendants  in  this  action  in  order  to  assert  the  defenses 
set  forth  in  their  proposed  answer,  of  which  a  copy  is 
hereto  attached.  The  grounds  upon  which  each  of  the 
said  applicants  makes  application  for  leave  to  intervene 
are  as  follows: 

United  Farmers  of  New  England,  Inc.  is  a  cooperative 
association  incorporated  under  the  laws  of  Vermont  pav¬ 
ing  a  place  of  business  in  Morrisville,  Vermont.  It  has 
approximately  2,100  members,  all  of  whom  are  milk  pro¬ 
ducers  in  Vermont,  New  Hampshire  and  Maine.  They 
market  their  milk  through  the  cooperative  which  operates 
several  plants  in  and  outside  the  Greater  Boston  nkilk 
marketing  area,  as  the  same  is  defined  in  the  marketing 
order  issued  by  the  Secretary  of  Agriculture  referred!  to 
in  the  plaintiffs’  bill  of  complaint.  The  cooperative  s$lls 
the  milk  at  wholesale  and  retail  for  the  most  part  in  the 
Greater  Boston  milk  marketing  area.  Some  milk  is  sold 
outside  such  area.  All  of  the  milk  produced  by  the  mem¬ 
bers  and  sold  through  the  cooperative,  whether  or  pot 
sold  in  the  Greater  Boston  milk  marketing  area  is  regu¬ 
lated  milk  subject  to  the  Greater  Boston  milk  marketing 
order.  Some  of  such  milk  is  sold  by  the  cooperative  in  the 
towns  of  Framingham,  Natick  and  Weston,  all  in  Massa¬ 
chusetts.  The  volume  of  milk  furnished  by  members  jof 
United  Farmers  of  New  England,  Inc.  and  sold  through  ihe 
cooperative  represents  an  average  of  approximately  16.d% 
of  the  total  volume  of  milk  marketed  by  all  handlers  in  tihe 
Greater  Boston  milk  marketing  area. 


238 

Motion  of  United  Farmers ,  et  al.  to  Inkerveane 


Northern  Farms  Cooperative,  Inc.  is  a  cooperative  as¬ 
sociation  organized  under  the  laws  of  Vermont  and  having 
a  place  of  business  in  Montpelier,  Vermont.  It  has  as 
its  members  approximately  2,000  producers  of  milk  in 
Vermont.  Their  milk  is  sold  to  handlers  of  milk  in  the 
Greater  Boston  milk  marketing  area  for  distribution  in 
that  area.  Some  of  such  milk  may  be  sold  outside  that 
area.  All  of  such  milk  is  regulated  milk  subject  to  the 
Greater  Boston  milk  marketing  order. 

All  of  the  other  applicants  to  intervene  are  cooperative 
associations  incorporated  in  Vermont  except  Maine  Dairy¬ 
men’s  Association,  Inc.  which  is  incorporated  in  Maine. 
Their  members  are  milk  producers  selling  their  milk 
through  their  respective  cooperatives  to  handlers  who  sell 
at  wholesale  or  retail  in  the  Greater  Boston  milk  market¬ 
ing  area.  All  of  such  milk  is  regulated  milk  subject  to 
the  Greater  Boston  milk  marketing  order  except  that  small 
parts  of  it  may  be  processed  by  the  handlers  to  whom  it  is 
sold  in  plants  which  are  not  regulated  plants  and  may  be 
sold  outside  such  area. 

The  names  of  the  applicants  to  intervene,  in  addition 
to  United  Farmers  of  New  England,  Inc.  and  Northern 
Farms  Cooperative,  Inc.,  the  places  in  which  they  have  a 
usual  place  of  business  and  the  number  of  their  milk  pro¬ 
ducer  members  are  as  follows : 


Name 

Maine  Dairymen’s  Asso¬ 
ciation,  Inc. 

Bellows  Falls  Cooperative 
Creamery,  Inc. 

Milton  Cooperative  Dairy 
Corp. 

St.  Albans  Cooperative 
Creamery,  Inc. 


Usual  Place  Number  of 

of  Business  Members 

Montpelier,  Vermont 

164 

Bellows  Falls,  Vermont 

750 

Milton,  Vermont 

546 

St.  Albans,  Vermont 

265 
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Usual  Place  Number  of 

of  Business  Mempers 

Cabot,  Vermont  250 


Name 

Cabot  Farmers  Coopera¬ 
tive  Creamery  Co.,  Inc. 

Bethel  Cooperative 
Creamery,  Inc. 

Grand  Isle  County  Coop¬ 
erative  Creamery  Asso¬ 
ciation,  Inc. 

Mt.  Mansfield  Cooperative 
Creamery  &  Grain 
Assoc.,  Inc. 

Richmond  Cooperative 
Association,  Inc. 

United  Dairies,  Inc. 

Shelburne  Cooperative 
Creamery  Company 


Bethel,  Vermont 

isb 

Grand  Isle,  Vermont 

140 

i 

Waterbury,  Vermont 

j 

140 

j 

i 

Richmond,  Vermont 

140 

Randolph,  Vermont 

107 

Shelburne,  Vermont 

60 

The  judgment  of  the  Court  on  the  plaintiffs’  complaint 
will  directly  and  substantially  affect  each  of  the  appli¬ 
cants  for  intervention  and  their  respective  members.  The 
applicants  for  intervention  have  defenses  to  the  plain¬ 
tiffs’  claim  presenting  both  questions  of  law  and  i^ict 
which  are  common  to  the  main  action. 

s/  John  W.  Cragun. 

s/  John  W.  Cragun,  Esq., 

Attorney  for  Interveners, 

744  Jackson  Place,  N.  W., 

Washington,  D.  C. 
s/  Reuben  Hall,  Esq., 

Attorney  for  Interveners, 

75  Federal  Street, 

Boston,  Massachusetts. 

/s/  Alfred  Gardner,  Esq., 

Attorney  for  Interveners, 

53  State  Street, 

Boston,  Massachusetts. 
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[Filed  October  20,  1955] 

Interveners'  Answer 

Fibst  Defense 

The  complaint  fails  to  state  a  claim  upon  which  relief 
may  be  granted. 

Second  Defense 

Interveners  aver  that  pursuant  to  the  statutory  duty  im¬ 
posed  upon  the  Secretary  of  Agriculture  by  Title  7  U.  S.  C. 
601,  et  seq.,  the  Secretary  issued  the  decision,  complained 
of  by  the  Plaintiffs  in  which  he  proposed  to  amend  the 
Order  Regulating  the  Handling  of  Milk  in  the  Greater 
Boston,  Massachusetts,  Milk  Marketing  Area.  His  deci¬ 
sion  was  based  on  findings  and  conclusions  made  by  him 
upon  the  basis  of  the  testimony  and  exhibits  introduced 
at  a  public  hearing  held  on  the  proposed  amendments.  In¬ 
terveners  specifically  aver  that  the  Secretary’s  findings  and 
conclusions  are  supported  by  substantial  evidence  in  the 
administrative  record,  a  duly  certified  copy  of  which  has 
been  filed  herein. 

Thibd  Defense 

Answering  specifically  the  numbered  paragraphs  of  the 
complaint,  interveners  aver: 

1.  Denied. 

2.  Answering  paragraph  2  of  the  complaint,  interveners 
admit  so  much  thereof  as  alleges  that  the  plaintiffs  reside 
at  the  places  stated.  Interveners  allege  that  they  are  with¬ 
out  knowledge  or  information  sufficient  to  form  a  belief  as 
to  the  truth  of  the  remaining  allegations  contained  in  said 
paragraph. 

3.  Answering  paragraph  3  of  the  complaint,  interveners 
deny  each  and  every  allegation  thereof.  Interveners  fur¬ 
ther  deny  that  this  is  a  proper  class  action  and  aver  that 
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the  attributes  of  a  true  class  action  are  not  set  forth  in  the 
allegations  of  the  complaint. 

I 

4.  Admitted. 

5.  Interveners  admit  the  allegations  contained  in  para¬ 
graph  5  of  the  complaint  except  that  they  are  without 
knowledge  or  information  sufficient  to  form  a  belief  {as  to 
the  last  sentence  of  paragraph  5.  Further  answering,  in¬ 
terveners  aver  that  public  hearings  referred  to  in  the  j  com¬ 
plaint  were  held  on  April  18-23,  and  May  3-5, 1955,  anc|  that 
plaintiffs  are  not  the  sole  suppliers  of  the  seven  towijs. 

6.  Admitted.  Interveners  further  aver  that  substantial 
evidence  in  addition  to  that  referred  to  in  paragraph  6  of 
the  complaint  was  introduced  by  others  at  the  heariiig  on 
the  proposed  extension  of  the  marketing  area. 

7(a).  Answering  new  paragraph  7,  which  was  added  by 
the  “Amended  Complaint,”  defendant  denies  each  |  and 
every  allegation  thereof.  j 

i 

7(b).  Interveners  admit  the  first  two  sentences  of  para¬ 
graph  7  of  the  original  complaint,  except  that  exhibit  “A” 
to  the  complaint  is  not  a  complete  copy  of  the  recommended 
decision.  A  complete  copy  appears  in  the  administrative 
record  filed  herein  and  has  been  published  in  the  Federal 
Register,  20  F.  R.  5520,  August  3, 1955. 

Interveners  allege  that  they  are  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth  ot  the 
allegations  that  the  towns  of  Framingham,  Natick,  ay- 
land  and  Weston  are  supplied  by  the  plaintiffs’  associa¬ 
tion,  numbering  97,  and  allege  that  in  any  event  the  njem- 
bers  of  plaintiffs’  association  are  not  the  sole  suppliers. 

Interveners  deny  each  and  every  other  allegation  con¬ 
tained  in  paragraph  7  of  the  complaint  but  allege  on|  the 
contrary  that  the  recommended  and  final  decisions  Were 
reasonable,  informed,  and  correct.  Copies  of  all  exceptions 
taken  to  the  recommended  decision,  including  those  of  plain- 

i 
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tiff  and  of  Governor  Herter,  are  before  this  Court  as  part 
of  the  administrative  record. 

8.  Interveners  admit  that  on  September  13,  1955,  the 
Acting  Secretary  of  Agriculture  issued  a  decision  which 
was  published  in  the  Federal  Register  on  September  16, 
1955  (20  F.  R.  6932).  Said  decision  concluded,  among  other 
things,  that  the  Greater  Boston  order  should  be  amended 
to  extend  the  Greater  Boston  marketing  area  to  include  the 
towns  of  Framingham,  Natick,  Wayland  and  Weston,  but 
otherwise  denied  all  proposals  for  extension  of  the  market¬ 
ing  areas  for  Boston,  Worcester  and  Springfield.  Said  de¬ 
cision  contained  (20  F.  R.  6939)  an  order  designating  a 
referendum  agent  and  directing  that  a  referendum  be  con¬ 
ducted  among  the  producers  as  defined  in  the  Greater  Bos¬ 
ton  order,  as  amended,  and  as  proposed  to  be  further 
amended,  who,  during  the  month  of  April  1955  (the  deter¬ 
mined  representative  period),  were  engaged  in  the  produc¬ 
tion  of  milk  for  sale  in  the  marketing  area  specified  in  said 
order,  as  amended,  and  as  proposed  to  be  further  amended, 
to  determine  whether  such  producers  favored  the  issuance 
of  the  proposed  amended  order  which  was  attached  to  the 
decisions ;  and  said  referendum  was  conducted  in  which  the 
New  England  Milk  Producers’  Association,  United  Farm¬ 
ers  of  New  England,  Inc.,  Northern  Farms  Cooperative, 
Inc.,  Maine  Dairymen’s  Association,  Inc.,  Bellows  Falls 
Cooperative  Creamery,  Inc.,  Milton  Cooperative  Dairy 
Corp.,  St.  Albans  Cooperative  Creamery,  Inc.,  Cabot  Farm¬ 
ers  Cooperative  Creamery  Co.,  Inc.,  Bethel  Cooperative 
Creamery,  Inc.,  Grand  Isle  County  Cooperative  Creamery 
Association,  Inc.,  Mt.  Mansfield  Cooperative  Creamery  & 
Grain  Assoc.,  Inc.,  Richmond  Cooperative  Association,  Inc., 
United  Dairies,  Inc.,  and  other  cooperative  associations  of 
producers  were  permitted  to  vote  on  behalf  of  their  mem¬ 
bers  as  required  by  §  8c  (12)  of  the  Agricultural  Market¬ 
ing  Agreement  Act  of  1937,  as  amended  (7  U.  S.  C.  608c 
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(12)).  Interveners  deny  each  and  every  other  allegation 
contained  in  paragraph  8  of  the  complaint. 

9.  Interveners,  upon  information  and  belief,  denjr  the 
first  and  last  sentences  of  paragraph  9  of  the  complain^  and 
are  without  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  allegations  of  the  second  sentence  thereof. 

10.  Interveners  admit  that  (a)  there  are  more  than  12,000 
producers  engaged  in  the  production  of  milk  for  sale  ip  the 
Greater  Boston  marketing  area;  (b)  approximately  9,500 
of  such  producers  are  members  of  17  cooperative  associa¬ 
tions;  and  (c)  the  boards  of  directors  of  cooperative  Asso¬ 
ciations  representing  9,457  producers  voted  on  behajlf  of 
their  members  as  provided  in  the  aforesaid  act  (7  U.  |S.  C. 
608c  (12)).  The  interveners  deny  each  and  every  other  al¬ 
legation  contained  in  paragraph  10  of  the  complaint.! 

11.  Interveners  deny,  on  information  and  belief,  |each 
and  every  allegation  contained  in  paragraph  11  of  the 
complaint. 

Wherefore,  having  fully  answered,  the  interveners  pray 
that  the  preliminary  and  permanent  injunction  and  other 
relief  sought  by  plaintiffs  be  denied,  and  that  the  complaint 
herein  be  dismissed. 

/s/  John  W.  Cragun,  Esq.| 
Attorney  for  Intervenors. 

/s/  Reuben  Hall,  Esq., 

/s/  Alfred  Gardner,  Esq., 

Attorneys  for  Interveners. 

t 

[Filed  October  21,  1955] 

Motion  to  Intervene 

Now  comes  the  Commonwealth  of  Massachusetts  I  and 
moves  that  it  be  allowed  to  intervene  as  a  party  plaintiff 
in  the  above  entitled  action  on  the  following  ground^: 


Statement  of  Claim  of  Massachusetts 

1.  That  the  representation  of  the  applicants’  interest 
is  inadequate  and  that  the  applicant  will  be  bound  by  any 
judgment  in  the  action. 

2.  That  the  applicants’  claim  and  the  main  action  have 
question  of  law  and  fact  in  common. 

For  the  Commonwealth, 

George  Fingold, 

Attorney  General , 

By  /s/  Edward  F.  Mahoney, 
Assistant  Attorney  General. 


[Filed  October  21, 1955] 

Statement  of  Claim 

In  support  of  its  application  for  intervention  the  Com¬ 
monwealth  of  Massachusetts  says : 

1.  That  there  is  a  substantial  public  interest  involved  in 
the  outcome  of  the  litigation  in  that  approximately  ninety- 
seven  producers  in  the  Towns  of  Framingham,  Natick, 
Wayland  and  Weston  will  suffer  a  loss  of  approximately 
one  thousand  dollars  ($1000.00)  a  year  apiece  if  the  federal 
order  is  extended  to  cover  the  aforesaid  four  towns;  that 
such  loss  of  income  in  the  aforesaid  four  towns  will  have  a 
serious  effect  upon  the  economy  of  the  area  and  of  the  Com¬ 
monwealth. 

2.  That  if  the  federal  order  is  extended  to  cover  the 
aforesaid  towns  the  jurisdiction  of  the  State  to  regulate 
the  price  of  milk  and  milk  products  in  the  four  town  area 
will  be  usurped  by  the  federal  government. 

For  the  Commonwealth, 

George  Fingold, 

Attorney  General , 

By  /s/  Edward  F.  Mahoney, 
Assistant  Attorney  General. 
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1  Transcript  of  Proceedings  Before  Judge  Pine 

Washington,  D.  C., 

Thursday,  October  20, 1955. 

The  above-entitled  matter  came  on  for  hearing  at!  10:00 
o’clock  a.  m.,  Thursday,  October  20,  1955,  in  the  ijnited 
States  District  Court  for  the  District  of  Columbia. 

Before :  Honorable  David  A.  Pine,  Judge. 

I 

Appearances  : 

Robert  W.  Lishman,  Esq.,  and  Edmund  Burke,!  Esq., 
On  behalf  of  the  Plaintiffs. 

Clarence  H.  Girard,  Esq.,  Attorney,  Office  of  General 
Counsel,  Department  of  Agriculture. 

Frank  H.  Strickler,  Esq.,  Assistant  United  States 
Attorney,  On  behalf  of  the  Defendant. 

John  W.  Cragun,  Esq.,  On  behalf  of  Interveners^ 


3  PROCEEDINGS 

The  Deputy  Clerk :  Arthur  Schofield  vs.  Ezra  T.  Behson, 
Secretary  of  Agriculture,  Civil  Action  No.  4121-55. 

The  Court:  You  may  proceed,  Mr.  Lishman. 

Mr.  Cragun:  I  have  a  preliminary  matter  in  connection 
with  this  case. 

The  Court:  Will  you  identify  yourself  for  the  record, 
please? 

Mr.  Cragun:  My  name  is  John  W.  Cragun.  I  have  en¬ 
tered  an  appearance  on  behalf  of  the  New  England  Milk 
Producers  Association  in  connection  with  this  motion  to 
intervene  in  this  case. 

It  is  represented  by  Mr.  Reuben  Hall,  a  member  of  the 
Boston  Bar,  with  whom  I  am  associated.  Mr.  Hall  is 
presently  in  Court,  and  I  do  not  know  to  what  extend  the 
interests  of  our  client  may  be  involved  in  the  matter^  but 
we  do  have  a  motion  pending.  I  ask  the  Court’s  permission 
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for  Mr.  Hall  to  appear  in  this  case,  notwithstanding  he  is 
not  a  member  of  the  Bar  of  this  Court. 

The  Court:  Your  motion  is  granted,  if  he  has  a  right  to 
be  heard.  The  intervention  has  not  been  allowed,  has  it! 

Mr.  Cragun:  No,  Your  Honor,  it  was  filed  day  before 
yesterday,  and  the  time  in  which  to  answer,  unless  they 
agree  to  waive  that,  has  not  run. 

4  Mr.  Hall,  will  you  stand,  please,  so  the  Court  may 
identify  you? 

The  Court:  I  cannot  take  up  the  matter  of  intervention 
this  morning.  All  I  have  before  me  is  the  decree  to  be 
signed  and  objections  to  it,  and  suggestions  of  modification. 

Mr.  Cragun:  Now,  as  I  understand,  with  agreement  of 
the  parties,  it  might  be  set  over  which  will  permit  hearing 
of  our  motion. 

The  Court:  When  anybody  wants  to  make  that  motion 
they  may  make  it.  Then  the  burden  will  be  on  the  person 
making  the  motion. 

Mr.  Cragun :  Thank  you,  Your  Honor. 

The  Court:  Is  there  anything  to  this,  that  somebody 
wants  to  make  a  motion? 

Mr.  Strickler:  In  connection  with  that,  we  have  agreed 
to  two  weeks  continuance  between  counsel  so  that  the  mat¬ 
ter  of  signing  the  order,  and  any  additional  findings  of  facts 
could  be  brought  before  you  at  this  time,  inasmuch  as  you 
have  indicated  that  you  have  before  you  today  the  motion 
to  modify. 

The  Court:  Is  the  Government  moving  for  a  contin¬ 
uance? 

Mr.  Strickler:  We  are  not;  no,  sir. 

The  Court:  Is  there  anyone  else  moving  for  a 

5  continuance? 

Mr.  Lishman:  No,  Your  Honor. 

The  Court :  Then  I  see  nothing  before  the  Court  on  which 
to  grant  a  continuance. 
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Mr.  Hall :  May  I  address  the  Court. 

The  Court :  Yes,  you  may  appear  as  amicus. 

Mr.  Hall:  The  interests  of  my  client  I  think  represent 
80  percent  of  the  producers  furnishing  milk  to  the  Boston 
market,  and  will  be  directly  affected  by  the  Court  id  these 
proceedings,  in  a  very  financial  and  substantial  way  beyond 
anything  that  the  plaintiffs  claim  they  will  be  injured;  Our 
position  is  such,  Your  Honor,  that  we  feel  we  should  be 
heard  at  some  time  before  the  order  is  finally  filed[ 

The  Court :  I  will  let  you  appear  as  amicus  if  that  is  what 
you  want. 

Mr.  Hall :  At  the  moment,  we  have  a  petition  in  fori  leave 
to  intervene. 

The  Court:  If  you  don’t  care  to  exercise  it  you  don’t 
have  to  utilize  it. 

Mr.  Hall :  I  appreciate  that. 

The  Court:  All  right.  Now  what  is  the  objectioh  you 
have  to  the  proposed  decree? 

Mr.  Girard :  Our  objection  to  the  proposed  decree  ip  that 
we  do  not  feel  that  it  is  necessary  to  go  to  that  ex- 
6  tent  of  entirely  restraining  the  issuing  of  the  amend¬ 
ment  in  order  to  protect  the  interests  of  these  plain¬ 
tiffs. 

You  will  recall,  if  Your  Honor  please,  that  the  plaintiffs’ 
allegation  of  damage  was  due  to  the  fact  that  if  this  Order 
went  into  effect  their  handlers  would  not  pay  them!  class 
prices  for  milk  because  they  would  have  to  pay  the  dif¬ 
ference  between  the  blended  price  and  the  class  price  into 
the  Boston  pool.  What  we  are  suggesting,  if  Your  Honor 
please,  is  that  the  order  go  into  effect  and  that  the  Secre¬ 
tary,  and  his  agent,  the  Market  Administrator,  bO  re¬ 
strained  from  taking  the  money  received  above  the  plain¬ 
tiffs’  market,  pooling,  blending  it,  or  otherwise  disbursing 
that  money  among  all  the  12,000  producers  in  the  market. 
In  lieu  we  are  suggesting  that  the  Court  order  the  Admin¬ 
istrator  to  place  this  money  in  a  separate  account  so  that 
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on  decision  of  this  case  on  the  merits  the  money  will  be 
available  for  distribution  to  plaintiffs  if  they  are  successful, 
or  to  all  the  producers  in  the  market  if  they  are  not  suc¬ 
cessful.  In  other  words,  the  effect  of  the  restraining  order 
to  prevent  it  from  going  into  effect  would  be  to  give  these 
unregulated  handlers,  who  are  not  before  the  Court,  a  final 
judgment  insofar  as  the  interim  period  is  concerned,  be¬ 
cause  if  the  order  is  not  made  effective  then  the  other 
12,000  producers  in  the  market,  who  have  an  interest  in 
this  fund,  will  be  forever  deprived  of  getting  the  money 
back.  There  is  precedent  for  that. 

7  The  Court:  I  understand  that.  I  don’t  want  to 

hear  argument - 

Mr.  Girard:  No,  I  mean - 

The  Court:  May  I  finish  what  I  started  to  say! 

I  gave  counsel  ample  time,  all  the  time  they  asked  when 
they  argued  this  matter  on  the  preliminary  motion.  My 
recollection  is  that  they  took  nearly  an  entire  day,  and  I 
took  a  great  deal  of  time  to  consider  it  over  Saturday  and 
Sunday,  and  I  do  not  intend  to  have  you  reargue  it,  because 
it  is  repetitious. 

Mr.  Girard:  That  is  right,  Your  Honor,  it  would  be  repe¬ 
titious  if  that  was  our  position,  but  our  position  is  to  sug¬ 
gest  to  the  Court  respectfully,  if  the  Court  please,  that 
there  is  a  method  whereby  the  rights  of  the  plaintiffs  can 
be  fully  protected  through  this  escrow  fund  arrangement. 
That  was  utilized  in  the  Stark  case  under  the  Boston  order, 
Stark  v.  Wickard. 

The  Court:  You  mean  that  there  was  an  injunction? 

Mr.  Girard :  That  is  right. 

The  Court:  Was  that  authorized  under  the  rules? 

Mr.  Girard :  That  was  followed  in  the  Grant,  and  it  was 
followed  in  the  Stark  case,  and  has  also  been  followed  in 
the  Grant  case  pending  in  the  Court  of  Appeals,  and  was 
followed  in  the  original  Hood  cases  under  the  Boston  order. 


I 


249 

Transcript  of  Proceedings  before  Judge  Pine  of 
October  20-21 , 1955 


The  Court :  You  mean  the  difference  in  money  was  put  in 
escrow  pending  final  decision? 

8  Mr.  Girard:  Yes,  sir.  In  the  Stark  case  the 

amount  of  money  escrowed  amounted  to  $^86,000 
when  the  case  was  finally  disposed  of,  and  there  ivas  no 
difficulty  in  making  distribution  satisfactory  to  all  parties 


pursuant  to  the  order  of  this  Court. 

Similarly  in  the  Grant  case,  which  is  now  pending  [before 
the  Court  of  Appeals,  the  escrowed  funds  amounted  to  two 
and  one-half  million  dollars.  They  are  being  held  |by  the 
Market  Administrator  of  New  York  subject  to  thq  order 
of  this  Court. 

The  Court:  Why  didn’t  you  make  some  such  suggestion 
at  the  time? 


Mr.  Girard:  At  the  time — I  realize  I  was  perhaps  negli¬ 
gent  in  the  matter  at  that  time — all  I  could  think  of  was 
this  plan  I  have  proposed  to  you,  which  Your  Honor  re¬ 
jected.  You  will  remember  that  the  handlers  cotild  get 
money  under  this  order  provided  the  producers  could  make 
arrangement  with  the  handlers,  but  when  Your  [Honor 
pointed  out  the  inadequacy  of  that  kind  of  protection  we 
went  into  the  proceeding  that  proposed  they  shouljl  have 
these  plaintiffs  paid,  as  these  other  cases  in  which  the  Court 
issued  the  injunction,  so  as  to  protect  the  rights  of  all  of 
these  private  producers,  and  we  have  this  brief,  and  we 
have  a  suggested  form  of  order  attached  to  our  tnotion 
which  was  prepared  after  the  orders  which  were  issued  in 
both  the  Grant  and  Stark  cases,  so  that  I  can’t  claim  any 
originality  with  respect  to  that  type  of  order,  j  There 
9  you  will  be  protecting  the  interests  of  all  of  these 
producers  who  are  claiming  they  will  be  injured  dur¬ 
ing  the  interim,  who  have  familiarity  with  this,  that  the 
Secretary  was  justified  in  issuing  the  proposed  order. 

The  Court:  How  will  that  affect  the  working  capital  of 
the  producers  who  are  the  plaintiffs  in  this  case? 
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Mr.  Girard:  Of  course,  it  is  going  to  affect  the  working 
capital  in  the  sense  that  they  are  going  to  be  deprived  of 
the  use  of  that  money  during  the  pendency  of  the  action. 

The  Court:  A  thousand  dollars  per  year? 

Mr.  Girard :  Per  producer,  yes,  sir. 

The  Court :  And  if  a  party  makes  four  or  five  thousand 
and  have  it  taken  out  in  escrow,  it  makes  quite  a  differ¬ 
ence,  doesn’t  it? 

Mr.  Girard :  That  is  true,  but  at  the  same  time,  if  these 
plaintiffs — the  burden  that  may  be  imposed  upon  them,  of 
course,  must  be  balanced  against  the  burden  of  these  other 
plaintiffs. 

The  Court :  On  your  own  theory — I  read  your  affidavit — 
it  wouldn’t  amount  to  more  than  twelve  to  fifteen  dollars 
a  head. 

Mr.  Girard :  But  it  amounts  to  ten  or  fifteen  thousand. 

The  Court :  But  you  have  spread  it  over  this - 

10  Mr.  Girard:  That  is  right,  but  at  the  same  time 
the  handlers  of  unregulated  milk  would  not  have  the 
advantage  of  getting  milk  at  a  cheaper  price  than  the  pro¬ 
ducers. 

The  Court:  Under  your  theory  I  might  put  a  producer 
out  of  business  by  taking  a  thousand  dollars  a  year  away 
from  him.  The  only  advantage  per  member  would  be  ten 
or  fifteen  dollars.  Isn’t  that  right,  on  your  own  figures? 

Mr.  Girard :  That  is  right,  but  that  is  the  same  situation 
that  was  presented  in  the  Stark  and  Grant  cases.  It  was 
only  a  penny  or  two  per  hundredweight,  but  cumulatively 
it  was  a  tremendous  amount  of  money  which  affects  these 
other  producers. 

Substantially,  also,  another  matter  which  I  think  is  per¬ 
tinent  before  Your  Honor,  is  the  question  of  the  bond. 
Now,  by  the  affidavits  of  the  plaintiffs  they  assert  they  will 
lose  $97,000  a  year  if  the  order  is  issued.  If  they  are  go¬ 
ing  to  lose  $97,000  a  year  the  other  producers  in  that  mar- 
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ket  will  lose  at  least  that  much  if  the  order  isn’t  issued. 
Furthermore,  the  other  producers  in  the  market  wi^l  lose 
an  additional  eighty  to  ninety  thousand  dollars  because 
they  will  be  deprived  of  equalization  of  milk  of  unregulated 
handlers  which  may  be  marketed  in  the  area,  so  that  v^e  feel 
under  those  circumstances  the  real  damage  to  these  pro¬ 
ducers  would  amount  to  about  one  hundred  and  eightyj  thou¬ 
sand  which,  of  course,  would  require  a  pretty  sub- 

11  stantial  bond  to  compensate  them. 

The  Court:  The  Secretary  of  Agriculture  is  the 
defendant.  Do  you  think  he  could  use  that  money  to|  com¬ 
pensate  them  if  the  injunction  is  improvidently  issued? 

Mr.  Girard :  It  would  be  their  money. 

The  Court :  Theirs,  but  not  his. 

Mr.  Girard :  But  until  these  other  parties  intervene  they 
are  not  parties  before  the  Court.  The  Secretary  does!  have 
an  obligation  under  these  orders  and  under  the  Act  tjo  act 
in  a  sort  of  trustee  capacity  of  all  the  producers  for  dis¬ 
tribution  of  money  under  these  orders. 

The  Court :  Do  you  mean  that  the  Secretary  of  Agricul¬ 
ture  is  in  business  so  that  he  could  be  damaged  to  the  ex¬ 
tent  of  $175,000? 

Mr.  Girard:  No,  the  damage  to  him  would  be  the  public 
interest,  and  there  is  no  way  of  measuring  the  damage  that 
would  accrue  to  the  public  interest.  I  am  merely  saying 
that  these  other  producers  have  as  much  financial  interest, 
if  the  order  is  issued,  as  these  plaintiffs  have.  In  other 
words,  when  the  same  problem  was  presented  before  .Judge 
Sweeny  in  Boston  in  the  Hood  Company  case,  "which  finally 
went  to  the  Supreme  Court - 

The  Court:  Is  the  Hood  Company  always  the  villain  in 
this  case? 

Mr.  Girard :  They  always  seem  to  be  back  of  these 

12  cases.  I  understand  that  Hale  &  Dorr  also  repre¬ 
sent — 

Mr.  Lishman:  May  I  interrupt  a  moment? 
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The  Court :  Yes.  Do  you  want  to  deny  that  you  have  a 
client? 

Mr.  Lishman:  No,  I  don’t  deny  that  Hale  &  Dorr  have 
a  client,  but  I  thought  that  matter  had  been  disposed  of 
when  they  were  represented  by  other  Boston  counsel,  when 
they  went  to  the  Supreme  Court.  Am  I  correct  in  that? 

Mr.  Girard :  Yes,  that  is  correct. 

Mr.  Lishman :  I  want  that  straightened  out. 

The  Court:  You  may  straighten  it  out  when  your  turn 
comes. 

Mr.  Girard :  I  am  not  suggesting  that  there  was  anything 
improper  in  the  Hood  case.  In  the  Stark  case  the  Court 
controlled  it,  but  anybody  can  finance  litigation  in  the  effort 
to  see  that  right  and  justice  is  received  by  all  persons,  so 
I  am  not  trying  to  impugn  any  bad  motives  on  the  Hood 
Company  or  Hale  &  Dorr,  but  it  seems  that  the  Hood  Com¬ 
pany  is  the  litigating  party  as  far  as  the  Boston  milk  order 
is  concerned  and,  of  course,  I  can  see  where  their  interest 
would  be  affected  because  they  are  the  ones  who  are  bring¬ 
ing  in  the  milk  and  do  not  want  to  pay  the  price  on  it.  In 
the  Grant  case,  there  Judge  Sweeny  was  faced  with  a  prob¬ 
lem  similar  to  this.  A  million  and  a  half  dollars  came 
through  under  the  order  in  escrow  representing  the 
13  difference  between  the  blended  prices  and  the  class 
prices. 

Judge  Sweeny  in  that  case,  adverting  to  the  interest  of 
the  producers,  stated: 

“One  producer  was  allowed  to  intervene  in  the  Hood 
action” - 

Pardon  me.  That  is  the  United  States  vs.  Hood,  26  Fed. 
Supp.  672,  at  page  680.  The  Court  said : 

“One  producer  was  allowed  to  intervene  in  the  Hood 
action,  and  another  in  the  Whiting  action,  on  their  as¬ 
sertion  that  they  had  a  real  and  genuine  interest  in 
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the  proceeding  before  the  court.  Their  principal  |  claim 
of  interest  is  that  were  it  not  for  the  act  and  jorder 
they  would  be  receiving  more  money  for  their  product 
than  the  blended  price,  and  they  point  to  certain! plant 
notices  that  were  posted  by  those  two  defendants!  after 
the  institution  of  these  suits.  The  notices  proclaimed 
that  a  price  higher  than  the  blended  price  woiild  be 
paid  to  the  producers  if  the  defendants  were  not  com¬ 
pelled  to  comply  with  the  Act  and  order.  The  inter¬ 
veners  allege  that  the  operation  of  the  Act  and  order 
deprives  them  of  this  increase  over  the  blended  price, 
and  is  violative  of  the  Fifth  Amendment  to  the!  Con¬ 
stitution.” 

The  Court  held,  and  I  quote : 

i 

14  “  The  short  answer  to  these  contentions  i&  that 

the  blended  price  is  a  minimum  that  the  handler 
must  pay  to  the  producer,  and  there  is  nothing  in  the 
Act  or  order  which  prohibits  the  defendants  froiri  pay¬ 
ing  the  higher  price  to  the  interveners.  It  is  further 
to  be  noted  that  the  plant  prices  do  not  constitute  such 
a  contract  as  would  enable  these  interveners  to  re¬ 
cover  the  higher  price  from  the  defendants  if  the  de¬ 
fendants  abandoned  this  litigation.  The  most  that  the 
interveners  have  is  a  contingent  interest  in  the  excess 
over  the  blended  price  dependent  upon  the  uncqnsti- 
tutionality  of  the  Act  or  the  invalidity  of  the  qrder. 
Such  interest  blossoms  into  a  right,  if  at  all,  only  after 
the  Act  has  been  declared  unconstitutional  or  the  order 
illegal.” 

Similarly,  here,  the  interest  of  the  plaintiff  is  contin¬ 
gent  upon  the  order  being  declared  illegal.  Of  course, 
there  is  the  presumption  that  administrative  orders,  duly 
promulgated,  are  properly  presented,  so  what  we  arej  sug¬ 
gesting  to  the  Court,  if  Your  Honor  please,  is  that  fhese 
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other  producers  in  the  market  do  have  a  vital  interest  in 
this  fund,  just  as  much  interest  in  the  fund  as  have  these 
plaintiffs.  It  is  true  that  there  are  some  85  to  97  plain¬ 
tiffs  purportedly  to  be  represented  in  the  class  of  the  two 
named  plaintiffs  as  against  perhaps  12,900-some  producers 
in  the  whole  Boston  milkshed.  Nevertheless,  the 

15  other  12,000  producers  do  have  a  vital  interest  in 
the  operation  of  these  orders,  and  in  the  expansion 

of  the  order  to  the  four  additional  towns. 

Of  course,  another  thought — we  do  have  this  problem, 
even  if  these  other  producers  were  before  the  Court,  of 
assessing  damages.  It  would  be  extremely  difficult,  regard¬ 
less  of  what  kind  of  bond  was  put  up,  because  as  long  as  the 
order  is  not  in  effect  the  unregulated  handlers  need  not  file 
any  report,  they  need  not  make  their  books  and  records 
available.  To  ascertain  the  damage  to  these  other  pro¬ 
ducers,  it  would  be  necessary  to  have  some  sort  of  pro¬ 
ceeding  whereby  they  could  subpoena  the  books  and  rec¬ 
ords  of  these  handlers  to  arrive  at  a  price  to  the  individual 
producer.  Two  of  those  considerations,  if  Your  Honor 
please,  have  been  the  reason  why  the  courts — usually  where 
you  have  large  numbers  of  producers  with  an  adverse  in¬ 
terest,  to  see  if  they  couldn’t  devise  some  way  of  segregat¬ 
ing  into  a  fund  the  money  for  which  they  are  contending. 

The  Court:  Who  would  pay  the  administrative  cost  of 
handling  that? 

Mr.  Girard:  The  Administrator  can  handle  that  along 
with  his  regular  operation. 

The  Court:  At  no  extra  cost? 

Mr.  Girard:  At  no  extra  cost. 

The  Court :  If  the  Court  should  decide  the  Admin- 

16  istrator’s  order  was  invalid? 

Mr.  Girard:  Every  penny  would  go  back  to  the 
producers  upon  whose  milk  that  money  was  paid  into  the 
fund.  In  other  words,  I  might  illustrate  it  this  way :  Sup- 
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pose  Mr.  Schofield  delivers  his  milk  to  a  handler  whoj  has  a 
Class  I  utilization,  the  flat  price  is,  he  pays  50  cents  to  Mr. 
Schofield  and  50  cents  to  the  Market  Administrator.  !  That 
50  cents  would  naturally  be  put  into  the  fund  to  be  dis¬ 
tributed.  Under  our  proposed  order  the  Administrator 
would  put  that  50  cents  into  a  separate  bank  account,  and 
that  would  be  held  intact  until  the  final  disposition  bf  the 
order,  and  at  that  time  the  Court  should  require  the  Market 
Administrator,  and  that  is  exactly  what  we  did  ifi  the 
Stark  case,  to  pay  the  money  out  to  the  producer  j  upon 
whose  milk  that  money  was  collected,  so  that  Mr.  Schofield 
in  that  instance  would  get  the  entire  50  cents  back,  j  The 


reason  we  suggest  having  the  Milk  Administrator  handle 
it,  it  would  be  a  saving  of  expense  because  he  has  a  large 


office  with  about  100  employees,  and  the  additional  work  of 
handling  of  this  fund  would  be  inconsequential,  and  al)So  by 
the  Market  Administrator  handling  it,  it  saves  the  cost  of 
placing  the  money  in  the  Registry  of  the  Court  and  having 
the  Court  administer  it,  or  the  money  could  be  put  in  the 
Registry  of  the  Court,  we  do  not  have  any  objection  tq  hav¬ 
ing  it  handled  that  way. 

The  Court :  You  mean  the  money  in  the  Cour^;  and 
17  the  bookkeeping  by  the  Administrator? 

Mr.  Girard :  That  is  exactly  what  was  done  in  the 
Hood  case  in  Boston.  On  the  other  hand,  in  the  Starlj:  and 
Grant  cases,  the  courts  thought  it  would  be  safe  by  leaving 
the  money  in  the  hands  of  the  Market  Administrator  in  a 
segregated  bank  account  but,  of  course,  subject  to  the 
Court’s  order  at  all  times,  and  the  order  to  indicate  he  is 
under  the  Court’s  direction  with  respect  to  that  money. 

Now,  if  there  is  any  change  in  circumstances,  I  think 


we  provide  in  our  proposed  order,  of  course,  that  the  j  par¬ 


ties  could  come  in  and  have  the  escrow  fund  arrangement 


modified,  and  the  order,  of  course,  would  always  be  subject 
to  the  Court’s  direction.  In  that  way  we  feel,  Your  Honor, 
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that  the  interest  of  all  these  thousands  of  producers,  as 
well  as  the  plaintiffs,  can  be  protected.  I  realize  it  may 
be  somewhat  burdensome  on  the  part  of  some  of  these  plain¬ 
tiffs  to  have  some  of  this  money  placed  in  escrow  pending 
the  outcome,  but  I  also  assume  they  are  confident  of  suc¬ 
cess,  otherwise  they  would  not  be  before  the  Court  and,  as 
Judge  Sweeny  pointed  out,  their  right  to  that  money  is 
contingent  on  the  ultimate  judgment  of  the  validity  of  the 
order.  They  have  no  right  at  the  present  time. 

That  is  all  I  have  to  say,  Your  Honor,  unless  you  have 
some  questions  further  with  respect  to  the  operation  of  the 
fund. 

18  The  Court:  I  will  hear  from  Mr.  Lishman. 

Mr.  Lishman,  why  isn’t  that  equitable!  (I  don’t 
want  to  take  you  off  your  feet,)  to  maintain  the  status 
quo? 

Mr.  Lishman:  In  the  first  place,  I  was  going  to  develop 
that  in  my  answer. 

The  Court:  All  right. 

Mr.  Lishman:  But  I  will  give  you  a  horseback  opinion 
right  now.  There  is  absolutely  no  proof  in  this  record, 
even  in  the  supplemental  affidavit,  that  there  is  an  unstable 
market  in  this  area,  and  there  is  no  showing  of  irrepar¬ 
able  damage,  to  the  defendant.  Any  damage  to  these  co¬ 
operative  associations  would  be  negligible.  The  record 
is  clear  that  the  most  the  13,000  producers  would  get, 
if  this  order  goes  into  effect,  the  benefit  each  of  them 
would  get  would  be  approximately  one  dollar  a  hundred¬ 
weight  or  about  $15  per  year  per  producer. 

The  Court:  What  does  that  mean? 

Mr.  Lishman:  The  loss  to  these  particular  producers, 
the  plaintiffs  herein,  during  a  substantial  part  of  the  year 
would  be  a  dollar  a  hundredweight.  Now,  these  people 
have  geared  their  operations  in  such  a  way  that  to  take 
away  from  them,  the  individual  plaintiff,  a  dollar  a  hun¬ 
dredweight  for  a  substantial  part  of  the  year  would  ruin 
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him  and  put  him  out  of  business.  The  escrowing  of  the 
fund  would  cause  the  same  damage  and  injury.  It 

19  would  be  the  difference,  Your  Honor,  between  the 
blended  price,  and  we  are  prepared  to  submit  affi¬ 
davits  if  necessary,  the  difference  between  the  blended 
price  that  these  plaintiffs  would  receive  as  compared  with 
the  price  they  are  now  receiving,  would  wipe  out  I  their 
business.  So,  when  you  start  balancing  the  equities  as 
to  the  impact  of  this  order,  upon  13,000  producers  cin  the 
one  hand  getting  a  comparatively  trifling  benefit  of  ^  dol¬ 
lar  a  hundredweight,  with  not  merely  the  threat,  blit  the 
more  than  reasonable  probability  that  the  loss  of  a  dollar 
a  hundredweight,  even  though  escrowed,  will  drive  plain¬ 
tiffs  out  of  business. 

Now,  I  don’t  think  there  should  be  any  question  in  [Your 
Honor’s  mind  as  to  which  way  a  court  of  equity  should  go. 
I  will  come  back  to  the  argument  I  have  prepared— j — 
The  Court:  I  don’t  want  to  interrupt  you,  but  1  am 
glad  to  get  your  thought  on  my  question. 

Mr.  Lishman:  Yes,  Your  Honor. 

Now,  we  believe  that  the  order  the  plaintiffs  havel  sub¬ 
mitted  is  fair,  and  represents  the  decision  of  this  Cjourt. 
We  believe  that  the  motion  for  modification  is  not  feasible 
in  many  respects.  It  is  based  on  three  fundamental  jfalse 
premises. 

The  first  premise  is  that  these  cooperative  producers 
have  a  legal  right,  even  in  the  absence  of  any  proof  of 
market  instability,  to  the  immediate  issuance  of  an 

20  order  by  the  Secretary  of  Agriculture  which  will 
benefit  them  financially  and  which  will  admittedly 

cause  serious  damage  to  the  plaintiffs. 

The  second  false  premise  underlying  this  motion!  for 
modification  is,  as  appears  from  the  affidavit  submitted  on 
behalf  of  the  Government  and  the  Secretary,  that;  the 
Federal  Government  should  issue  the  order  solely  bedause 
there  is  a  small,  indeterminate  amount  of  unregulated 
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milk  coining  into  this  area.  There  has  been  no  complaint 
from  any  distributor  in  the  area  that  this  is  affecting  mar¬ 
keting  conditions  there. 

Extensive  administrative  hearings  went  on  in  this  mat¬ 
ter.  There  was  no  complaint  from  the  distributors  in  the 
present  Boston  area  that  the  small  amount  of  unregulated 
milk  going  into  this  area  was  causing  any  harm  in  the 
Boston  area. 

In  this  connection,  the  Federal  Government  does  not 
regulate  milk  in  many  of  the  large  cities  of  this  country, 
Baltimore,  Pittsburgh,  Washington  and  others.  In  every 
one  of  these  communities  they  have  a  volume  or  unregu¬ 
lated  milk  that  is  tremendous,  in  comparison  with  the  com¬ 
paratively  small  trickle  of  it  going  into  this  small  area. 
There  is  no  evil  per  se  in  unregulated  milk.  Apparently 
the  Government  feels  that  there  is.  There  is  no  showing 
that  the  unregulated  milk  in  this  small  town  area  is  sub¬ 
stantial,  or  that  it  has  occasioned  any  instability  in  the 
market. 

Now,  the  motion  papers  you  have  here  assume 
21  that  Hood  is  the  villain. 

The  Court :  Well,  I  have  been  hearing  about  Hood 
ever  since  I  heard  about  the  case. 

Mr.  Lishman:  Well,  the  fact  is  that  the  plaintiffs  herein 
are  not  Hood,  and  that  the  Supreme  Court  has  already 
ruled  Hood  out  as  a  villain  in  this  type  of  situation.  Take 
a  look  at  what  the  real,  true  facts  are  in  the  Hood  situa¬ 
tion.  Hood  has  plants  which  are  within  the  Boston  pool 
area  and  it  has  plants  which  are  in  an  unregulated  area. 
What  is  to  prevent  Hood,  supposing  these  four  towns 
are  added  to  this  Boston  area,  from  selling  this  evil,  un¬ 
regulated  milk?  Of  course  it  isn’t.  Hood  will  sell  within 
this  area.  It  will  continue  to  sell  the  milk  from  those 
unregulated  plants,  Your  Honor,  in  other  unregulated 
districts  in  the  State  of  Massachusetts  and  elsewhere. 

Now,  the  third  false  premise  underlying  this - 
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The  Court:  Of  course,  if  this  condition  continues  there 
won’t  be  any  market. 

Mr.  Lishman:  Well,  we  will  cross  that  bridge  when  we 
come  to  it,  Your  Honor. 

Now,  the  third  false  premise  underlying  the  motion  to 
modify  the  decision  is  that  the  cooperatives  and  their  mem¬ 
bers,  will  suffer  irreparable  damage  by  reason  of  the  j  fail¬ 
ure  to  include  these  four  towns  in  the  expanded  Boston 
area. 

22  Now,  according  to  the  hearing,  and  I  can  be  cor¬ 
rected  if  I  am  wrong,  the  Boston  pool  producers 
would  benefit  less  than  one  dollar  per  hundredweight  if 
the  new  area  were  included,  but  the  damage  alone  to  these 
plaintiffs  would  be  as  much  as  a  dollar  per  hundredweight 
during  a  substantial  part  of  each  year.  Thus  you  halve  a 
situation  where  the  loss  to  the  15,000  producers  already 
in  that  area  would  be  infinitesimal  in  its  impact,  as  Com¬ 
pared  with  the  terrific  force  of  such  impact  upon  these 
individual  producers  who,  by  their  superior  diligence  j  and 
thoughtfulness,  have  created  a  situation  where  they  do 
not  have  the  large  surplus  which  is  at  the  root  of  niiuch 
of  this  milk  problem. 

Even  if  the  funds  were  escrowed,  as  suggested,  Ithat 
still  would  not  take  care  of  these  plaintiffs.  I  have  already 
suggested  to  Your  Honor  that  the  loss  of  that  dollar  j  per 
hundredweight,  even  in  an  escrow  fund,  for  this  indeter¬ 
minative  period  that  might  go  on,  would  be  enough  to 
drive  some,  if  not  many,  of  these  people  out  of  business, 
and  it  would  completely  ruin  their  production  pattern. 
They  would  not  be  able  to  manage  their  herds  in  the  man¬ 
ner  in  which  they  are  now  doing  it  because  they  would  not 
have  the  money  to  do  it.  They  would  be  cheapened  down 
to  the  lowest  common  denominator  of  the  most  inefficient 
farmer  in  Vermont,  and  I  submit  to  Your  Honor  While 
we  may  have  a  welfare  State,  I  do  not  think  we  have  yet 

| 
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reached  the  point  of  reducing  superior  diligence  to 

23  that  kind  of  lowest  common  denominator. 

Now,  I  cannot  understand  how  the  defendant  can 
seriously  contend,  and  I  mean  this  in  all  sincerity,  Your 
Honor,  that  a  farmer  in  Vermont  who  loses,  or  might  lose, 
a  cent  or  less  a  hundredweight  on  sales  he  has  never  had 
in  the  past,  and  with  no  guarantee  he  may  have  them  in  the 
future,  and  as  to  which  he  has  no  vested  right;  where  did 
the  farmer  in  Vermont  get  the  vested  right  to  sell  in  this 
area?  I  don’t  know  where  he  got  it.  It  is  just  incompre¬ 
hensible  to  me  how  there  can  be  any  claim  of  injury  what¬ 
soever.  It  seems  to  me  the  escrow  idea  is  kind  of  running 
in  the  wrong  direction.  It  should  be  up  to  the  defendant 
herein  to  protect  these  plaintiff  farmers  against  the  ruina¬ 
tion  of  their  business  if  this  order  goes  into  effect. 

The  defendants  underlying  theory  in  this  case  is  ap¬ 
parently  that  when  a  cooperative  presently  supplies  a  fed¬ 
erally  regulated  area  it  has  a  right  to  have  that  sales 
area  enlarged  when  it  asks  for  it,  and  that  the  Secretary 
of  Agriculture  is  under  some  kind  of  duty,  I  don’t  know 
on  what  legal  or  constitutional  basis,  to  grant  the  request, 
otherwise  the  cooperative  suffers  irreparable  damage. 

I  submit  to  Your  Honor,  moreover,  that  this  escrow 
agreement  represents  a  solution  to  an  imaginary  condi¬ 
tion  that  the  market  will  operate  in  a  vacuum.  Well, 
human  affairs  are  not  conducted  that  way.  When- 

24  ever  there  is  a  new  regulation  of  milk  production 
there  is  always  a  reshuffling  of  supply.  Nobody 

can  tell  in  advance  what  changes  are  going  to  be  made  by 
producers  or  distributors.  Now,  suppose  the  Dairymen’s 
League  say  in  New  York  put  one  or  more  plants  into  this 
Boston  pool  in  order  to  take  care  of  some  surplus  they 
may  have.  That  would  depress  the  Boston  blended  price 
in  that  area  to  a  much  lower  level  than  is  already  in  effect. 
This  would  cause  loss  not  only  to  these  particular  plain¬ 
tiffs,  but  might  cause  loss  to  these  other  13,000  producers. 
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Now,  in  one  of  defendants  affidavits  it  is  pictured  that 
there  is  an  emergency  public  interest  consideration  which 
requires,  in  this  particular  situation,  a  marketwide  ipooL 
That  is  in  the  affidavit. 

The  Court:  Is  that  the  affidavit  of  Stark? 

Mr.  Lishman :  Yes,  sir. 

The  Court:  I  was  greatly  impressed  by  the  high  ^pin¬ 
ion  of  himself  in  the  opening  statement. 

This  is  a  complex  matter  and  he  wants  to  relieve  the 
Court  of  the  burden  apparently. 

You  may  proceed. 

Mr.  Lishman:  Mr.  Forrest  apparently  feels  that  there 
is  an  emergency  up  there  now  requiring  a  marketjwide 
pool  in  this  area.  I  would  like  to  point  out,  Your  Honor, 
that  under  the  law,  handlers  in  Framingham  now  operate 
what  is  called  a  dealer  pool,  and  also  in  Philadelphia 
25  the  Federal  regulation  there  isn’t  on  the  market- 
wide  basis,  it  is  on  a  dealer  basis. 

As  I  said  before,  no  Boston  handler  has  ever  protested 
that  the  present  market  conditions  in  Boston  would!  suf¬ 
fer  because  of  the  exclusion  from  the  area  of  this  four- 
town  locality. 

Furthermore,  in  connection  with  this  talk  about  Emer¬ 
gency,  Your  Honor  might  be  interested  in  hearing  some¬ 
thing  about  the  way  these  hearings  were  conducted.  It  has 
been  a  year  and  a  half  since  NEPA  filed  the  petition  I  with 
the  defendant  to  get  this  order.  During  the  hearings  they 
were  delayed  sometimes  to  allow  the  farmers  to  go  out 
and  do  their  haying,  and  another  time  some  politicians 
intervened  to  obtain  delay  to  take  care  of  elections  at 
other  times.  If  there  was  an  emergency  they  were  cer¬ 
tainly  desultory  in  responding  to  the  urgent  requirements 
of  the  emergency. 

Now,  in  connection  with  this  entire  matter,  I  would  re¬ 
fer  Your  Honor  to  the  case  of  Brannan  against  Stark 

i 

i 
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in  342  U.  S.,  451,  wherein  the  principle  is  stated  that  co¬ 
operatives  are  not  entitled  to  preferential  treatment  un- 
der  the  Agricultural  Marketing  Agreement  Act,  but  I 
won’t  discuss  that  case  at  length,  instead  I  am  asking  Your 
Honor  to  read  it.  I  would  like  to  conclude  on  this  question 
of  public  interest  by  quoting  from  the  Assistant  Secre¬ 
tary  of  Agriculture  in  a  recent  speech - 

26  The  Court:  I  don’t  think  that  is  important.  I 
shall  not  hear  it. 

Mr.  Lishman:  He  is  speaking  directly  about  marketing 
arrangements. 

The  Court:  It  isn’t  before  me.  I  will  have  to  decide  this 
on  the  record. 

Mr.  Lishman:  I  will  suggest  that  the  public  interest  re¬ 
quires  that  the  Government  foster  private  enterprise,  and 
that  it  should  not  paternalistically  try  to  rearrange  af¬ 
fairs  in  what  should  be  a  free,  competitive  market.  The 
public  interest  does  not  require  that  diligence  or  thought¬ 
fulness  should  not  receive  a  reward  commensurate  with 
its  superior  achievements.  In  other  words,  the  entire  sys¬ 
tem  of  free  enterprise  upon  which  this  country  rests  is  cer¬ 
tainly  not  being  fostered  by  the  proposed  regulation.  I 
would  suggest  to  Your  Honor  that  the  action  of  the  de¬ 
fendant  in  this  case  is  wholly  incompatible  with  the  public 
interest,  in  the  largest  sense  of  the  word.  Lord  Acton 
once  said  that  absolute  power  corrupts,  and  I  think  in  this 
matter  here  we  have  an  example  of  the  kind  of  exercise 
of  such  absolute  power  which  really  corrupts  the  function 
of  Government  itself. 

Thank  you. 

The  Court:  Let  me  ask  you  a  question  or  two. 

What  is  the  difference  between  this  and  those  other 
actions  cited  by  Mr.  Girard,  where  there  was  an  or- 

27  der  similar  to  the  one  he  is  proposing? 

Mr.  Lishman:  I  haven’t  had  an  opportunity,  Your 
Honor,  to  fully  study  those  cases. 
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The  Court:  I  would  like  to  have  that  assistance. 

Mr.  Lishman:  I  will  be  very  glad  to  study  and  jreview 
those  cases. 

The  Court:  I  will  continue  it  until  tomorrow  morning 
to  give  you  a  chance  to  do  that.  I  would  like  to  know,  if 
there  is  a  difference  I  would  like  to  know.  If  there  is  not 
a  difference  it  might  not  make  a  big  difference  with  me, 
because  if  it  is  adequate  in  other  cases  where  conditions 
are  parallel,  it  might  be  perhaps  persuasive. 

Mr.  Lishman :  It  is  my  recollection - 

The  Court:  I  can  see  your  position  there.  Therte  is  no 
showing  of  instability  of  market,  no  showing  as  to  Boston 
handlers  and,  therefore,  there  is  no  emergency  and  the 
loss  would  put  some  of  these  plaintiffs,  in  some  castes,  out 
of  business  and  destroy  their  pattern  of  production.  I 
think  that  is  a  very  substantial  damage  compared  to  the 
infinitesimal,  as  you  say,  damage  done  to  those  that  want 
to  come  in.  I  see  your  position,  but  does  that  exist  in 
these  other  cases? 

Mr.  Lishman:  As  I  understand  it,  in  one  of  those  cases 
the  producers  were  some  small  cooperatives  who  wpre  at¬ 
tempted  to  be  gobbled  up  by  large  cooperatives. 

28  The  Court:  I  would  like  help  on  it  from  both 
sides. 

Mr.  Lishman :  As  I  recall  one  of  those  cases,  certaii  large 
cooperatives  were  receiving  from  the  pool  extra  compensa¬ 
tion  that  would  never  be  paid  back  to  the  smaller  coopera¬ 
tives.  I  think  factually  here  we  may  not  have  thO  same 
situation. 

The  Court:  Let’s  don’t  think  about  it.  I  will  continue 
it  until  tomorrow  morning  to  give  you  a  chance  to  look 
it  up,  both  sides;  that  is,  if  you  want  the  time. 

Mr.  Lishman:  Yes,  Your  Honor,  I  would  appreciate 
that  time  because  I  would  like  to  go  into  that. 

The  Court:  I  know  that  is  your  position,  that  if  the 
farmers  do  not  have  the  working  capital  they  would  have 
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to  go  out  of  business,  and  perhaps  would  not  have  the 
benefit  of  your  endorsement  on  their  note  that  some  of 
those  might  have,  but  I  would  like  to  know  what  it  is,  if 
there  is  a  difference,  whether  the  point  you  are  making 
was  put  before  the  Court  in  the  other  cases. 

Mr.  Girard :  Both  of  them  were. 

The  Court:  I  thought  you  said  before  the - 

Mr.  Lishman:  Stark. 

Mr.  Girard:  That  was  the  Hood  case.  I  think  I  can  ex¬ 
plain  it  if  I  may. 

The  Court:  You  may,  but  don’t  you  think  he 
29  should  have  an  opportunity  to  look  into  it? 

Mr.  Girard:  Yes. 

The  Court:  You  think  they  are  the  same? 

Mr.  Girard:  The  Hood  case  was  the  same.  The  others 
are  different.  The  others  involved  a  deduction  from  a 
settlement - 

The  Court:  Is  that  the  Hood  case  that  went  to  the  Su¬ 
preme  Court? 

Mr.  Girard:  The  Hood  case  is  identical  with  the  situa¬ 
tion  here,  because  there  is  a  producer-intervener  complain¬ 
ing  about  the  fact  that  the  Hood  Company  would  pay  for 
a  Class  1  price  if  they  didn’t  have  to  pay  the  difference 
into  the  pool,  so  that  the  situation  is  identical  with  one 
we  have  before  the  Court  here,  but  in  the  Stark  and  Clark 
cases  we  have  a  different  situation.  There  the  amount 
deducted  amounted  to  around  three  or  four  cents  a  hun¬ 
dredweight. 

Mr.  Lishman :  Your  Honor,  in  view  of  the  statement  just 
made,  it  seems  to  me  the  case  we  should  be  concerned 
with,  if  any,  is  the  Hood  case. 

The  Court:  Yes. 

Mr.  Lishman:  So  I  will  confine  myself  to  showing  that 
the  Hood  case  is  not  identical  with  the  critical  issue.  It  may 
be  identical  with  some  issues  but  not  the  critical  ones  in 
this  case. 
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The  Court:  Yes.  I  will  hear  further  argument  jfrom 
Mr.  Girard  tomorrow,  and  I  will  hear  further  argu- 

30  ment  from  you  if  you  want. 

Mr.  Hall:  I  would  like  to  be  heard  today,!  if  I 
may.  I  won’t  be  long.  The  reason  I  would  like  to  be 
heard  is  that  I  am  due  back  in  Boston  tomorrow. 

The  Court:  Very  well. 

Mr.  Hall:  I  would  like  to  call  to  the  attention  of  the 
Court  that  which  was  overlooked  by  Mr.  Lishman  iji  his 
statement  to  the  Court,  namely,  that  the  97  percent  of 
producers  referred  to,  whom  he  says  he  represent^,  do 
not  furnish  more  than  half  of  the  milk  that  is  furnished  in 

I 

that  market. 

The  Court :  Now,  you  must  speak  from  the  record. 

Mr.  Hall:  I  am. 

The  Court :  I  mean  the  record  in  this  case. 

Mr.  Hall:  Yes,  sir,  and  not  outside  the  record.  There 
is  an  affidavit  to  that  effect  in  this  case. 

The  Court:  I  didn’t  get  that  in  this  case,  the  affidavit 
filed  after  the  motion;  I  mean  the  record  made  at  the 
hearing. 

Mr.  Hall :  I  am  not  certain  whether  the  affidavit  of!  Mr. 
Hood  of  the  Hood  Company  was  here  at  that  particular 
time,  or  not. 

The  Court:  Is  the  file  here? 

The  Deputy  Clerk:  No. 

The  Court:  Send  down  for  the  file. 

Mr.  Hall:  I  am  familiar  with  Mr.  Hood’s  affidavit. 

31  I  was  before  the  Court  at  the  time  of  the  arguijnent 
on  the  other  motion.  I  am  going  to  assume  that  it 

was,  if  I  may,  that  the  record  discloses  that  30,000  quarts 
of  milk  are  sold  by  the  Hood  Company  in  this  area.  That 
is  a  substantial  percentage  of  the  milk  consumed  in! this 
four-town  area,  all  of  it  coming  from  unregulated  sources 
at  a  substantial  difference  in  the  price  that  is  paid  foil  the 
milk  than  that  which  would  be  required  to  be  paid  upder 
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this  order,  if  it  were  extant,  would  be  required  to  be  paid 
to  producers  if  State  authorities  could  regulate  the  price 
at  which  that  milk  is  purchased  by  the  Hood  Company. 

On  the  basis,  then,  of  what  appears  in  the  record,  not  a 
mere  trickle,  but  a  very  substantial  percentage  of  the 
milk  that  is  coming  into  this  market  comes  from  producers 
who  are  outside  the  Commonwealth  of  Massachusetts,  and 
whose  milk  does  not  have  any  price  regulation  on  it  at 
all;  and  I  would  respectfully  refer  the  Court  to  the  Milk 
Administrator  who  acted  as  a  referendum  agent  wherein 
he  sets  out  a  course  of  conduct,  that  will  give  us  a  fairly 
good  picture  of  what  happened,  and  the  sources  from  which 
that  milk  comes. 

I  might  also  point  out  what  I  think  is  bothering  the 
Boston  handler,  whose  milk  is  regulated  to  him,  pays  the 
regular  price  in  the  Boston  market  as  of  today,  as  of  be¬ 
fore  these  hearings  were  begun,  and  who  sells  milk  in  the 
Framingham  area,  putting  him  immediately  in  the 
32  position  of  Mr.  Hood  who  has  purchased  milk  at 
substantially  lower  prices  for  distribution  in  the 
Framingham  area,  while  the  dealer  or  handlers  in  the 
Boston  market,  who  happen  to  have  some  customers  in 
the  urban  area,  are  required  to  pay  because  they  don’t 
have  that  outside  source. 

I  might  say  if  there  is  anything  illegal  or  immoral  in 
doing  what  Hood  is  doing,  if  I  were  in  Hood’s  place  I 
would  probably  do  the  same  thing.  They  are  not  an  elee¬ 
mosynary  institution,  but  a  profit-making  institution.  I 
do  not  object  to  them  making  a  profit,  and  I  want  to  see 
that  they  get  a  fair  price.  We  can  accomplish  that,  we 
think,  with  the  assistance  of  the  Administrator,  with  the 
Act  which  was  passed  to  permit  this  kind  of  thing,  if  the 
producer  in  Framingham,  the  97  Mr.  Lishman  repre¬ 
sents — 

The  Court:  I  thought  that  was  pased  to  prevent  in¬ 
stability  to  market  conditions. 


I 
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Mr.  Hall:  Right. 

The  Court:  To  prevent  chaotic  price  cutting. 

Mr.  Hall:  No. 

The  Court:  Let’s  find  the  criterion  which  we  discussed 
before. 

Mr.  Girard:  602,  Your  Honor. 

'  j 

The  Court :  To  establish  and  maintain  such  orderly  mar¬ 
keting  conditions - 

Mr.  Hall :  That  is  right. 

33  The  Court:  Is  there  anything  in  this  record  to 
show  that  the  marketing  conditions  are  disorderly? 

Mr.  Hall:  Query,  What  do  you  call  disorderly? 

The  Court:  Well,  you  use  your  own  definition. 

Mr.  Hall :  Well,  if  the  Hood  Company,  and  again  Ij  want 
to  say  I  am  not  making  the  Hood  Company  into  an  evil 
thing,  they  happen  to  be  a  large  distributor  in  New!  Eng¬ 
land  so  naturally  they  are  the  target,  just  the  same  as 
one  side,  one  large  corporation  on  our  side,  and  so  when 
we  speak  of  the  Hood  Company  it  isn’t  with  critical  ref¬ 
erence.  They  get  milk  from  some  plants  of  the  regulated 
Boston  market  on  one  side,  and  20  miles  away,  in  Fram¬ 
ingham,  which  is  another  Federally  regulated  market  on 
the  other  side,  so  in  between  the  Hood  Company  gets  milk 
from  a  source  not  regulated  by  the  Federal  Government, 
and  cannot  be  regulated  by  State  Government  because  it 
comes  from  out  of  the  State  of  Massachusetts,  as  ev^n  the 
Boston  market,  because  it  goes  down  and  comes  back  to 
Worcester  at  20  cents  per  quart,  and  he  gets  his  milk  in 
the  Worcester  district  at - 

The  Court:  I  don’t  see  any  record  in  your  complaint. 

Mr.  Hall:  I  wasn’t  at  the  hearings,  Your  Honor. 

The  Court:  Well,  the  five  volumes  are  available  to  you 
for  your  inspection. 

Mr.  Hall:  I  know,  and  I  read  some  of  the  itesti- 

34  mony  of  some  of  the  people.  I  think  there  was 
enough  in  there  so  that  the  Court  could  find,  (when 
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you  get  to  the  merits,  but  in  the  interim  the  producers 
whom  I  represent,  some  of  whom  are  furnishing  milk  to 
the  Framingham  market  through  handlers  to  whom  they 
sell,  including  the  Hood  Company,  it  is  unregulated  milk, 
will  lose  if  there  isn’t  some  way  in  which  the  rights  of  all 
producers  can  be  protected  against  loss  pending  the  ulti¬ 
mate  determination  of  this  suit  on  the  merits,  and  who¬ 
ever  may  be  entitled  to  this  fund  will  get  it,  subject  to  the 
supervision  of  the  Court. 

Now,  as  to  the  irreparable  loss  which  these  Framingham 
producers  claim  they  have — I  don’t  know  whether  this  is 
in  the  record  or  not,  but  I  make  the  statement  as  of  my 
own  knowledge,  not  hearsay — that  there  are  producers, 
immediate  neighbors,  to  these  other  people  who  are  selling 
in  the  Boston  market  on  the  one  side,  and  are  selling  in 
the  Worcester  market  on  the  other  side,  and  none  of  them 
are  going  out  of  business.  There  are  more  producers  in 
Middlesex  County  selling  in  either  the  Boston  market  or 
the  Worcester  market,  both  of  which  are  subject  to  Fed¬ 
eral  regulation. 

Now,  are  the  associations  to  be  the  same  where  there 
is  a  market  pooling?  If  these  97  producers  sell  in  the 
Framingham  market,  and  I  go  one  step  further,  that  these 
97  producers  in  the  Framingham  market  have  an  insurance 
policy  on  the  Boston  side  because  if  they  can’t  sell 
35  in  Framingham,  and  there  is  no  guarantee  that 
a  single  one  of  them  will  sell  milk  tomorrow  morn¬ 
ing  to  the  dealer  to  whom  he  is  delivering,  and  there  is 
no  contract  for  delivery  for  a  single  drop  of  milk,  and  I 
say  that  advisedly,  because  a  number  of  them  belong  to 
the  organization  we  represent  and  we  haven’t  made  any 
contract  with  them  for  any  specific  period. 

The  Court:  Then  they  are  going  against  their  own  in¬ 
terest,  according  to  the  record. 

Mr.  Hall:  According  to  the  record,  yes,  Your  Honor, 
but  even  discounting  that - 
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The  Court:  I  don’t  see  how  you  can. 

Mr.  Hall :  Well,  I  will  tell  you  how  you  can,  Your  Honor, 
why  you  can.  I  am  lucky  enough  to  have  saved  a  few  dol¬ 
lars  over  the  many  years  I  have  attempted  to  practice 
law,  and  I  have  been  importuned  to  invest  a  few  of  \  those 
dollars  in  the  security  of  let’s  say  the  American  Telephone 
Company.  Now,  I  sometimes  go  to  a  stockholders  meet¬ 
ing.  Management  get  a  lot  of  proxies,  and  I  am  a  lone 
stockholder,  very  much  like  this  minority  man  froip  New 
York,  Mr.  Colbert,  and  I  attend  the  stockholders’  tneet- 
ing,  and  I  am  complaining  about  the  rates  that  are  being 
paid  to  me  for  legal  services,  or  paid  to  me  for  my  yrages 
as  a  workman,  or  the  price  for  which  I  am  being  charged 
for  the  service  of  which  I  avail  myself,  and  being  a  minor- 
ity  stockholder  I  cast  my  vote  that  way,  and  the 
other  stockholders  say,  “I  am  sorry,  the  welfare 
36  of  the  whole  organization  demands  we  do  ij  this 
way.” 

Now,  you  have  27  people  who  are  members  of  thi$  par¬ 
ticular  association  in  this  particular  area  who  fail^  per¬ 
sonally  fail  to  be  benefited  if  things  were  done  in  a  certain 
way,  but  the  over-all  benefit  of  the  entire  organization,  in 
the  judgment  of  the  directors  charged  with  that  responsi¬ 
bility,  is  that  it  should  be  done  somewhere  else.  'Now, 
are  we  out  of  order?  That  is  just  rhetorical.  But  to  come 
back  to  the  situation,  these  97  producers  will  not  go  put  of 
business  as  a  result  of  anything  this  Court  may  do. 

The  Court:  On  what  do  you  base  that? 

Mr.  Hall:  I  base  that  on  the  fact  that  there  are  more 
producers  in  Middlesex  County,  next  door  neighbors^  next 
door  farmers,  who  are  selling  milk  in  the  Boston  market 
today. 

The  Court:  Is  that  in  the  record? 
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Mr.  Hall:  I  believe  so,  but  I  haven’t  read  the  entire 
record. 

Mr.  Girard:  There  are  2200  producers  in  Massachusetts 
now  delivering  milk. 

Mr.  Lishman :  That  is  not  Middlesex  County.  There  are 
many  counties. 

Mr.  Hall:  That  is  true,  it  isn’t  Middlesex  County  alone, 
but  I  say  there  are  a  number  of  producers  in  Middlesex 
County,  I  think  there  is  an  affidavit  in  here  which 
37  shows  2200  producers  in  unregulated  milk. 

Mr.  Lishman:  May  I  interrupt! 

Will  you  ask  counsel  if  he  has  any  figures  showing  in¬ 
crease  or  reduction  of  production  in  Middlesex  in  the  last 
ten  years! 

The  Court :  I  think  he  should  stick  to  the  record. 

Mr.  Hall:  The  Federal  regulated  markets  in  Massachu¬ 
setts  are  Boston,  Worcester,  Springfield,  the  northeast 
corner  of  Haverhill,  the  southeast  corner  of  Fall  River; 
they  are  still  in  business,  they  have  been  in  business  for 
many  years  with  milk  coming  into  each  of  those  markets 
from  outside  the  State,  so  long  as  these  few  producers 
have  an  insurance  policy  by  the  Federal  order  in  Boston, 
the  Federal  order  in  Worcester,  and  they  are  unable  to 
furnish  the  necessary  volume  of  milk  to  supply  their  mar¬ 
ket  demands,  and  they  don’t,  and  that  is  in  the  record. 
Your  Honor,  that  a  substantial  quantity  of  milk  comes  into 
this  area  from  other  areas,  into  Framingham,  no  milk  can 
leave.  That  doesn’t  have  enough  excess  production  above 
the  day-to-day  demand  to  take  care  of  the  quantity  that 
might  be  called  for,  and  at  peak  demand — that  is  what 
you  call  a  working  surplus,  and  for  these  people  to  look 
to  others  to  absorb  their  burden  and  to  be  unwilling  to 
contribute  to  any  part  of  the  cost  of  it,  is,  to  my  mind, 
unthinkable. 
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All  we  ask,  Your  Honor,  is  a  binding  and  |  final 

38  determination  of  this  litigation  on  its  merits  so 
that  nobody  benefits  at  the  expense  of  anybody  else. 

The  Court:  When  these  97  farmers  ship  to  the  Boston 
area  they  assume  the  burden! 

Mr.  Hall:  No. 

The  Court:  Yes,  you  said  they  did.  If  they  don’t  as¬ 
sume  that  burden  then  it  comes  back  to  the  question 
whether  these  four  towns  should  be  taken  in  in  these!  pro¬ 
ceedings. 

Mr.  Hall:  That  is  on  the  merits.  The  Court  has  the 
power  to  do  it,  and  if  he  exercises  that  power  properly 
then  they  are  in,  and  if  he  doesn’t,  then  they  are  outj  All 
I  say  is  that  the  rights  of  all  the  producers  should  be 
protected,  not  just  some  of  them. 

The  Court:  Very  well.  I  see  your  position.  Thank  you 
for  helping  me. 

Mr.  Girard:  May  I  just  say  one  word,  if  Your  Honor 
please?  I  just  want  to  say  that  in  the  affidavit,  or  ip  the 
complaint  filed  by  the  plaintiffs  in  this  case,  they  assert 
that  the  amount  deducted  is  50  cents  a  hundredweight, 
and  not  these  other  figures.  Usually  you  can  discount 
some  of  the  things  a  person  says  in  a  complaint  with  re¬ 
spect  to  the  amount  of  damage. 

Mr.  Lishman :  Your  Honor,  may  I  point  out  in  my  argu¬ 
ment  I  was  very  careful  to  say  that  the  loss  these 

39  people  would  suffer  would  amount  to  one  dollar  a 
hundredweight  during  a  substantial  part  of  the 

year,  and  50  cents  the  average  period. 

May  I  say  one  word  about  this  Hood  matter,  which  ap¬ 
parently  is  the  genesis  of  this  situation.  Apparently  the 
Secretary  doesn’t  want  Hood  to  buy  and  sell  in  the  market 
even  though  there  is  no  disorderly  market  condition^  but 


272 

Transcript  of  Proceedings  before  Judge  Pine  of 
October  20-21,  1955 

why  punish  the  97  farmers  who  have  little  or  nothing  to 
do  with  Hood?  I  submit  that  the  mere  fact  that  one  han¬ 
dler  in  an  otherwise  orderly  market  enjoys  some  price 
advantage  does  not  justify  a  Federal  order  which  is  going 
to  punish  numerous  innocent  farmers  in  the  position  of 
these  plaintiffs.  If  the  Secretary  thinks  that  unregulated 
milk  is  such  an  evil,  why  doesn’t  he  regulate  the  entire 
State?  Hood  is  still  left  with  ample  unregulated  terri¬ 
tory  in  which  to  sell  its  unregulated  milk. 

Now,  I  could  go  into  this  administrative  hearing  con¬ 
cerning  the  actual  amount  of  unregulated  milk  that  finds 
its  way  from  the  Bridgewater  area  but  I  do  not  think  at 
this  point  it  would  be  appropriate  to  do  so. 

The  Court:  I  would  like  your  assistance,  gentlemen,  to¬ 
morrow  morning  at  10  o’clock  on  the  similarity  or  dis¬ 
similarity  between  this  case  and  other  cases  where  the 
device  proposed  by  Government  has  been  put  into  effect. 

Mr.  Lishman:  Do  I  understand  that  counsel  is  to 
40  confine  his  discussion  to  the  one  Hood  case? 

The  Court:  He  did,  but  he  may  change  his  mind 
by  tomorrow  morning,  so  you  had  better  be  prepared,  and 
I  won’t  grant  another  continuance. 

Mr.  Lishman:  Very  well,  Your  Honor  . 

The  Court:  Recess  until  the  return  of  Court. 

(Thereupon,  at  11  o’clock  a.  m.,  Court  was  recessed  to 
proceed  to  the  transaction  of  other  business,  and  the  hear¬ 
ing  herein  was  continued  until  10  o’clock  a.  m.,  Friday, 
October  21,  1955.) 
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41  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  4121-55 

i 

Arthur  Schofield,  and  Francis  V.  Adams,  on  behalf  of 
themselves  and  others  who  are  members  of  Central 
Massachusetts  Dairy  Association,  Plaintiffs, 

vs. 

Ezra  T.  Benson,  Secretary  of  Agriculture,  Defendant. 

Washington,  D.  C. 

Friday,  October  21,  1955. 

The  above-entitled  matter  came  on  for  further  hearing 
at  10  o’clock  a.  m.,  Friday,  October  21,  1955,  in  the  United 
States  District  Court  for  the  District  of  Columbia. 

Before: 

Honorable  David  A.  Pine,  Judge. 

Appearances: 

Robert  W.  Lishman,  Esq.,  and 
Edmund  Burke,  Esq., 

On  behalf  of  the  Plaintiffs. 

Clarence  H.  Girard,  Esq.,  j 

Attorney,  Office  of  General  Counsel, 

Department  of  Agriculture. 

Frank  H.  Strickler,  Esq., 

Assistant  United  States  Attorney. 

On  behalf  of  the  Defendant. 

John  W.  Cragun,  Esq., 

On  behalf  of  Interveners. 

j 

42  PROCEEDINGS 

The  Court :  All  right,  gentlemen,  I  will  hear  you  farther 
on  the  problem  you  had  yesterday. 
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Mr.  Girard:  Who  would  start  first? 

The  Court :  I  think  you  have  the  laboring  oar,  inasmuch 
as  you  made  the  motion  to  modify. 

Mr.  Lishman:  Your  Honor,  may  I  hand  in  the  supple¬ 
mental  memorandum  you  requested  yesterday? 

The  Court:  I  did  not  request  it,  but  I  will  receive  it. 

Mr.  Girard:  I  have  proposed  a  new  paragraph,  which 
we  think  will  give  the  plaintiffs  further  protection. 

Yesterday,  if  Your  Honor  please,  you  requested  that  we 
point  out  to  you  the  similarities  or  dissimilarities - 

The  Court :  I  guess  I  had  better  read  what  your  proposal 
is  here  before  you  start. 

Mr.  Girard:  I  was  going  to  bring  that  up. 

The  Court:  All  right.  This  case  never  remains  ir.  status 
quo. 

Mr.  Girard:  No  milk  case  ever  seems  to  do  that,  Your 
Honor. 

You  asked  us  to  discuss  the  Hood  case,  the  Stark  case, 
the  Clark  case. 

The  Hood  case  involved  introduction  by  the  United 
43  States  of  the  Boston  milk  order,  in  which  the  pro¬ 
ducers  applied  for  intervention  to  protect  their  in¬ 
terests  if  the  United  States  forced  compliance  by  the 
handlers  on  the  milk  order.  In  order  to  simplify  the  pro¬ 
cedure  for  the  District  Court,  the  report  of  the  Special 
Master  appointed  by  the  District  Court  found  that  the 
prices  each  producer  would  have  received  above  the  blend¬ 
ed  price  during  the  period  from  August  1,  to  December  31, 
would  have  amounted  to  $342.40 ;  that  the  producers  in  the 
Whiting  case  during  the  same  period  would  have  received 
an  additional  $129.  The  Master’s  report  further  found 
that  all  the  producers  delivering  to  the  White  Company 
numbered  120  during  that  same  period,  August  1st  to  De¬ 
cember  31,  and  would  have  received  an  additional  $52,000 
if  the  order  had  not  been  put  into  effect.  The  producer- 
intervenor  contentions  in  that  case  were  very  similar  to 
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those  here  presented  to  Your  Honor  in  that  if  the  |  order 
had  not  been  in  effect  they  would  have  received  a  jlower 
price  than  with  the  order  in  effect,  because  in  that  event  the 
handlers  to  whom  they  delivered  the  milk  would  not  have 
had  to  make  equalization. 

The  Court :  I  think  inasmuch  as  you  have  prepared!  these 
additional  memoranda  I  shall  take  an  adjournment  jfor  a 
few  minutes  to  read  them  so  that  I  may  understand!  your 
argument.  I  will  recess  pending  the  return  of  the  (Jourt. 
I  will  not  receive  any  more  memoranda  when  I  jcome 
back. 

j 

44  (Recess  had.) 

i 

The  Court:  All  right.  Now  you  may  proceed, 
Mr.  Girard. 

Mr.  Lishman:  I,  or  defendant’s  counsel? 

'  i 

The  Court:  No,  Mr.  Girard  had  started.  I  only  inter¬ 
rupted  him  to  read  the  memorandum  so  I  might  have  the 
benefit  of  it. 

Mr.  Girard :  As  indicated  in  the  memorandum,  I  feel  the 
situation  is  very  similar  to  that  in  the  Hood  case  in  which 
the  intervening  producers  expressed  their  interest  ini  pre¬ 
venting  the  Government  from  obtaining  an  order  to  compel, 
the  handlers  to  whom  they  delivered  milk  to  comply  to  the 
Boston  order.  In  that  case,  the  interest  of  the  producers 
in  that  case  being  what  they  would  otherwise  receive!  over 
the  settlement  fund.  As  the  Master  indicated,  the  difference 
at  the  very  low  mandatory  prices  in  that  period,  th^  120 
producers  delivering  to  the  Whiting  Company  would  have 
suffered  a  $52,000  loss.  Translated  in  the  terms  of  dollar 
loss  that  would  be  more  than  double  the  $52,000.  It  is  also 
to  be  noted  in  the  case  of  the  District  Court  enjoining 
these  handlers  to  compel  them  to  comply  with  the  order, 
when  it  went  up  to  the  Judge  on  supersedeas  he  modified 
that  to  provide  the  equalization  prices  should  be  paid!  into 
the  Court  instead  of  into  the  Market  Administrator  for 
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distribution.  So  we  have  here  a  situation  very  sim- 

45  ilar  except  we  are  suggesting  that  it  be  paid  to  the 
Secretary.  The  escrow  account  is  based  on  the  Mas¬ 
ter^  report  which  must  be  passed  on  to  the  Market  Ad¬ 
ministrator.  Now,  if  the  Market  Administrator  has  the 
fund  in  his  custody  he  can  make  such  adjustment  and  veri¬ 
fication  as  the  audit  requires,  and  thereby  have  an  accurate 
amount  in  the  fund  at  all  times.  That  is  the  only  reason  for 
our  suggestion  that  the  Market  Administrator  be  cus 
todian  of  the  fund  instead  of  being  paid  into  the  Court. 

The  Court :  However,  you  say  in  that  case  an  injunction 
has  been  issued  to  stay  these - 

Mr.  Girard:  That  is  right. 

The  Court:  And  that  was  the  condition  which  was  re¬ 
quired  in  order  to  enjoin.  Here  you  wish  to  permit  the 
injunction,  or  motion  for  injunction  to  be  denied  on  the 
condition  that  the  money  is  put  into  the  Registry  of  the 
Court,  or  into  the  Milk  Marketing  Area  Custodian? 

Mr.  Girard :  That  is  right.  Of  course,  what  we  are  inter¬ 
ested  in  is  to  try  to  protect  the  interests  of  all  parties  in 
this  money  which  would  accrue  as  a  result  of  the  restraining 
order.  In  other  words,  we  have  two  groups  of  producers, 
one  group  saying,  “We  are  entitled  to  this  money,’ ’  and 
the  other  group  saying,  “We  are  entitled  to  this  money.” 
Whether  either  group  is  entitled  to  the  money  depends  on 
whether  the  order  is  valid  or  invalid,  so  that  all  we  are 
asking  is  that  the  funds  in  question  be  held  in  such 

46  fashion  so  that  if  either  party  prevails  they  are 
going  to  get  every  cent  they  are  entitled  to,  and 

that  is,  in  substance,  what  we  are  suggesting  to  Your  Honor. 

Now,  with  respect  to  the  concern  that  you  expressed  yes¬ 
terday  regarding  the  fact  that  some  of  these  producers  may 
be  forced  out  of  business:  None  of  the  affidavits  indicate 
that  that  dire  result  will  be  brought  about.  They  do  say 
they  would  suffer  harm,  lose  more  money  than  they  would 
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otherwise  receive.  As  we  indicated  to  Your  Honor,  the 
difference  in  50  cents  in  addition  to  the  price - 

The  Court :  Just  a  minute.  Let  me  challenge  that!  state¬ 
ment.  Here  is  the  affidavit  of  Donaldson: 

“I  am  informed  and  believe  that  the  experience  in 
the  past  where  producers  have  been  placed  under  a 
Boston  Federal  Milk  Marketing  Order  is  that  large 
numbers  of  them  are  forced  out  of  business  because 
of  the  lower  prices  which  they  receive  either  for  their 
milk” - 

I 

Mr.  Girard :  But  they  do  not  say  they  will  be  forced  out 
of  business,  Your  Honor. 

The  Court:  They  say  this  is  their  experience,  arid  this 
man  Donaldson  says : 

“ — that  under  the  Federal  Milk  Marketing  j  Order 
Waveney  Farms,  Inc.,  to  whom  I  sell  my  production, 
will  be  compelled  to  pay  a  differential  on  the  milk 
47  which  it  produces  and  that  it  will  avoid  the  payment 
of  this  differential  if  it  ceases  to  purchase  milk  for 
sale  from  myself  and  other  producers. 

“That  Waveney  Farms,  Inc.,  has  indicated  ^hat  if 
the  amendment  to  the  Boston  Federal  Milk  Marketing 
Order  is  adopted,  I  will  be  dropped  as  its  producer 
and  I  am  informed  and  believe  that  the  five  otheij  dairy 
farmers  who  produce  for  Waveney  Farms,  In<j.,  will 
also  be  dropped.” 

“In  the  event  that  the  Federal  Milk  Marketing  jOrder 
amendment  is  adopted  and  I  am  dropped  by  Waveney 
Farms,  Inc.,  it  will  be  necessary  for  me  to  seek  another 
market  for  my  milk  and  I  have  no  assurance  that  I 
will  be  able  to  seek  such  a  market  or  that  such  a  niarket 
will  be  able  to  take  my  production  for  any  length  of 
time.” 
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That  is  just  one  of  several  affidavits  of  the  same  tenor. 

Mr.  Girard :  If  I  may  I  would  like  to  answer  that. 

The  Court :  Yes,  you  may. 

Mr.  Girard :  In  the  first  place,  Waveney  Farms  would  be 
protected  with  respect  to  its  production  just  the  same  as 
all  others  in  this  case.  In  other  words,  the  fund  would 
go  into  the  same  fund  for  the  Waveney  Farms. 

We  have  a  statement  from  Mr.  Swonger  on  page  8 
48  of  said  affidavit,  which  is  attached  to  our  motion  to 
modify,  that  the  New  England  milk  producers  stand 
ready  to  offer  these  people  a  market  for  their  milk  at  any 
time.  I  have  been  further  offered  to  state  in  their  behalf 
that  this  is  without  any  reservation  whatsoever  with  respect 
to  their  joining  the  association.  In  other  words,  they  won’t 
even  be  required  to  join  the  association,  if  these  people  are 
willing  to  go  out  and  deliver  to  the  milk  producer  plants 
which  are  located  in  the  same  area  of  Worcester  and  Bos¬ 
ton,  so  that  even  there  we  are  going  to  all  the  extent  pos¬ 
sible  to  try  to  protect  these  plaintiffs  during  the  pendency 
of  this  action.  As  we  indicated - 

The  Court:  Of  course,  you  want  to  protect  them  by  an¬ 
nexation.  They  don’t  like  that. 

Mr.  Girard :  Of  course,  that  goes  to  the  merits,  whether 
the  Secretary  was  justified  or  not.  If  they  are  right  in 
their  contention  before  this  Court  they  are  going  to  get  all 
this  money  back. 

Now,  with  respect  to  the  loss  of  the  use  of  the  money 
during  the  pendency  of  the  action  is  concerned,  we  have 
suggested  a  possible  out  in  that  regard  so  that  if  Your 
Honor,  or  if  this  Court  finds  that  any  of  these  plaintiffs 
need  the  money,  or  want  the  money,  they  don’t  even  have 
to  show  a  need  for  it,  but  they  will  receive  their  money 
from  the  fund  without  interest  on  their  promise  to 
48  repay  it  in  the  event  the  validity  of  the  order  is 
upheld. 

The  Court:  Has  that - 
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Mr.  Girard:  I  beg  pardon? 

The  Court:  Would  they  give  a  bond  to  indemnify  it? 
You  have  that  in  the  proposal. 

Mr.  Girard :  With  satisfactory  bond  or  other  security,  if 
Your  Honor  please. 

The  Court:  Approved  by  the  Court? 

Mr.  Girard:  Whatever  the  Court  deems  is  sufficient  in 
the  premises,  that  will  be  satisfactory  to  us.  They  |  are  all 
practical  dairymen,  they  are  substantial  businessmen,  and 
their  own  affidavits  indicate  that  they  will  lose  a  thousand 
dollars  a  year,  selling  for  the  difference  in  prices,!  at  the 
Class  1  price.  They  indicate  that  they  do  not  always  stay 
with  the  Class  1  price,  and  the  blended  price  was  only  up 
40  cents  during  the  year  1954.  That  represented  ^bout  9 
percent  of  the  Class  1  price,  so  that  the  thousand  dollars 
would  represent  about  9  percent  of  their  income,  $o  that 
they  are  in  the  over  $10,000-a-year  class  as  far  as  receipts 
are  concerned. 

The  Court :  That  is  gross,  but  how  about  all  these  costs  ? 

Mr.  Girard:  Of  course,  they  all  have  them,  all  farmers 
have  expense,  but  what  I  am  indicating,  I  do  not  believe 
these  plaintiffs  will  have  to  resort  to  this  fund,  t  think 
they  will  have  ample  credit  available,  but  if  they  need 
50  credit  during  this  period,  and  what  we  are  talking 
about  is  just  during  the  pendency,  during  the  jeourse 
of  this  action,  of  course  we  have  no  way  of  knowing  how 
long  the  action  will  continue,  but  if  that  money  is  |  placed 
in  the  escrow  account  I  believe  the  Court  can  be  sure  that 
there  will  be  an  incentive  on  everybody’s  part  to  expedite 
the  action.  I  think  the  incentive  will  be  lacking  if  tljey  get 
all  they  are  asking,  because  there  will  be  no  incentive 
except - 

The  Court:  There  will  be  on  your  part. 

Mr.  Girard :  You  can  rest  assured  of  that. 

The  Court :  You  could  move  for  advancement  of  the  case, 
and  so  forth. 

i 

i 

i 

i 
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Mr.  Girard:  That  is  right,  but  still  I  think  there  is  a 
possibility  that  if  both  sides  are  agreeable,  if  both  sides 
are  interested  in  expediting  the  matter,  we  may  bring  this 
matter  on  on  motion  for  summary  judgment  and  avoid  a 
trial.  The  only  thing  in  dispute  would  be  concerning  the 
referendum,  so  that  even  those  facts  would  probably  be 
agreed  upon  so  that  the  case  could  proceed  in  a  speedy 
way,  and  that  is  why  I  thought,  taking  everything  into 
consideration,  if  this  money  is  placed  in  an  escrow  account 
we  will  have  a  better  opportunity  to  have  the  matter  heard 
and  decided  finally  in  an  expeditious  sort  of  way,  and  at 
the  same  time  protect  these  plaintiffs,  as  well  as  the  other 
producers  in  the  market.  If  the  order  is  upheld  we 
51  will  certainly  have  been  entitled  to  this  money  during 
the  interim  period. 

Mr.  Lishman:  May  it  please  the  Court,  it  would  seem, 
in  view  of  the  argument  Your  Honor  has  heard  this  morn¬ 
ing,  that  this  matter  of  escrowing  is  rather  academic.  If 
the  defendant  is  going  to  pursue  with  utmost  diligence  it 
might  be  in  a  very  short  time  this  entire  matter  is  thrashed 
out  and  finally  determined.  Moreover,  a  year  and  a  half  has 
elapsed  since  the  petition  for  this  order  was  filed,  and  this 
case  has  had  months,  and  months  and  months  of  desultory 
hearing.  It  would  seem,  therefore,  that  there  isn’t  any 
emergency  which  would  require  the  elaborate  protection  of 
an  escrow  agreement,  for  what  would  appear  from  defend¬ 
ant  counsel’s  statement  would  be  a  relatively  short  time. 
But  apart  from  that  matter,  you  have  a  situation  here 
where  defendant’s  counsel  has  studiously  avoided  the  fact 
that  no  order  has  been  issued  by  the  Secretary,  and  it  is 
not  absolutely  certain  he  will  issue  the  order. 

On  second  thought,  when  he  examines  into  the  facts  a 
little  more  carefully,  he  may  decide  this  is  not  the  right 
time  or  situation  to  issue  this  particular  kind  of  order,  so 
that  in  a  sense,  some  of  the  argument  heard  from  the  de- 
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fendant’s  side  of  the  table  is  rather  speculative,  particularly 
on  constitutional  and  other  questions - 

The  Court:  On  what? 

Mr.  Lishman:  On  the  constitutional  and  j  other 

52  questions. 

The  Court:  I  have  passed  on  that.  That  is  not 
before  me. 

Mr.  Lishman:  Passing  to  another  matter,  that  it  is 
stated  that  the  Hood  case  is  identical - 

The  Court :  Unless  you  wish  to  renew  that  suggestion. 

Mr.  Lishman :  I  will  reserve  that  for  your  consideration 
on  the  merits.  We  are  not  waiving  it  in  any  way. 

The  Court:  You  renew  at  this  time? 

Mr.  Lishman :  We  do  not  renew  it  at  this  time. 

The  Court:  Do  you  want  to  argue  that  again? 

Mr.  Lishman:  No,  I  don’t  wish  to  reargue  it  at  thi^  time. 

The  Court :  Very  well. 

Mr.  Lishman:  It  was  stated  here  that  the  Hood  case 
was  identical  so  far  as  the  escrow  arrangement  was  con¬ 
cerned  with  the  facts  in  the  case  at  bar.  I  submit  to|  Your 
Honor  that  in  the  Hood  case  the  Government  had  brought 
a  suit  against  the  handlers  to  compel  them  to  comply  with 
an  already  issued  order.  The  order  that  had  been  issued 
in  that  case,  in  the  light  of  the  depression  which  then  ex¬ 
isted,  was  probably  justified.  It  is  a  fact  that  the  conditions 
in  the  milk  market  in  the  Boston  area,  and  other  ar^as  in 
the  country,  were  chaotic,  and  it  was  necessary  to  provide 
rules  that  deviated  from  the  normal  manner  of  han- 

53  dling  such  situations  in  this  country.  Accordingly, 
the  order  found  an  emergency  existed,  and  it  pro¬ 
vided  a  reasonable  method  for  taking  care  of  the  particular 
emergency.  It  did  so  by  establishing  uniform  miiiimum 
prices  for  the  farmer  producer  of  milk,  and  it  required 
the  handlers  to  pay  into  an  equalization  fund  an  amount 
that  would  be  necessary  to  secure  this  minimum  price  for 
the  farmer. 
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Now,  in  the  present  case  there  is  no  emergency,  there  is 
no  chaotic  market  condition.  We  do  not  have  the  situation 
of  some  impoverished  farmer  needing  relief.  We  have  a 
situation  where  one  group  of  producers,  members  of  co¬ 
operatives,  seek  to  extend  their  sales  area  and  the  Govern¬ 
ment,  despite  its  profession  to  the  contrary,  is  something 
like  that  farmer  who  says  he  never  wants  to  buy  any  more 
land  except  the  land  that  adjoins  his  present  farm.  Under 
that  theory  you  could  expand  this  marketing  area  indefi¬ 
nitely.  There  is  no  logic  behind  the  expansion  in  this  case 
except  on  the  theory  that  the  producers  now  in  the  Boston 
area  are  entitled  to  extend  their  sales  area  by  means  of  a 
Government  order  to  a  larger  area  and  I  submit,  of  course, 
that  is  entirely  without  the  scope  of  the  statute  under 
which  the  defendant  is  acting. 

Now,  in  the  Hood  case  the  Court  had  before  it  the  han¬ 
dlers.  No  escrow  arrangement  can  work  successfully  unless 
the  handlers  are  before  the  Court,  or  subject  to  its  order, 
so  that  they  can  be  obliged  to  play  their  part  in  the 
54  entire  arrangement. 

The  Court :  The  Milk  Market  Administrator  could 
certainly  give  them  orders. 

Mr.  Lishman :  Could  the  Milk  Marketing  Administrator, 
Your  Honor,  order  the  handlers  in  this  area  to  buy  the  milk 
from  these  97  producers? 

The  Court :  I  think  he  had  pretty  nearly  czaristic  powers 
from  what  I  have  heard  so  far  in  this  case.  I  think  you 
contend  that. 

Mr.  Lishman:  Well,  I  don’t  think  that  under  the  statute, 
Your  Honor,  the  Market  Administrator  would  have  quite 
that  wide  power.  If  he  has,  I  know  of  no  case  where  he 
has  exercised  it.  I  know  of  no  law  which  would  prohibit 
a  handler,  for  example,  from  going  out,  even  in  this  area, 
and  concentrate  his  efforts  in  another  area  which  is  un¬ 
regulated.  Of  course,  the  Market  Administrator  could 
catch  up  to  him  by  expanding  the  area.  He  could  that 
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way,  perhaps,  but  if  he  didn’t  extend  the  area  I  donft  see 
how  this  could  be  accomplished. 

The  Court:  Of  course,  this  contemplates  extending  the 
area,  bringing  it  within  the  scope  of  the  Milk  Markejt  Ad¬ 
ministrator’s  jurisdiction,  and  then  he  would  direct  the 
handler  to  proceed  as  suggested  in  this  proposed  orcfer. 
Mr.  Lishman:  I  would  seriously  doubt,  or  believe,  the 
defendant  would  claim  that  the  Administrator  had 

55  that  power. 

The  Court:  That  is  what  they  are  claiming i right 

now. 

Mr.  Lishman:  I  understood  on  their  original  Argu¬ 
ment — 

The  Court :  I  mean  right  in  this  suggested  memorandum. 
Mr.  Lishman:  As  I  understand,  the  Government  in  its 

original  argument - 

The  Court:  You  mean  yesterday? 

Mr.  Lishman:  No,  not  yesterday,  but  when  Mr.  Burke 
was  here,  they  never  argued  that  the  handlers  could  be 
compelled  to  do  anything.  They  said  the  producer  yould 
have  a  right  to  make  a  contract  with  the  handler. 

The  Court:  They  are  arguing  it  now. 

Mr.  Lishman:  I  don’t  understand  that  they  are. 

The  Court:  You  don’t? 

Mr.  Lishman:  We  are  willing,  Your  Honor,  to  puj;  this 
money  into  a  fund  if  the  regulation  or  Court’s  order  will 
compel  the  present  handlers  to  purchase  these  people’s 
milk.  But  will  they  be  ordered  to  buy  these  producers’ 
milk? 

The  Court:  That  is  another  matter. 

Mr.  Lishman :  That  is  the  critical  question.  I  say  no  one 
can  order  anybody  to  buy  from  these  97  people. 

The  Court :  I  agree  with  that. 

56  Mr.  Lishman:  I  am  sorry,  Your  Honor,  that  is 
the  point  I  was  trying  to  emphasize. 

The  Court:  I  understand. 
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Mr.  Lishman:  Certainly,  if  the  handler  purchases,  and 
is  in  the  area,  and  is  subject  to  regulation,  certainly  we 
admit  that  the  Administrator  can  order  him  to  do  what¬ 
ever  he  wishes  with  the  money  impounded,  but  we  don’t 
have  that  situation  here.  In  this  case  one  of  the  affidavits 
Your  Honor  read  this  morning,  indicated  that  one  of  the 
handlers  in  this  area  has  stated  that  if  these  producers 
are  included  within  the  Boston  pool  area  he  won’t  buy 
their  milk  any  more.  What  are  we  going  to  do  with  a 
situation  like  that?  How  can  an  escrow  of  this  nature 
prevent  the  economic  bankrupting  of  these  97  Massachu¬ 
setts  farmers  by  the  handlers?  What  protection  have 
they  got  against  that?  Is  there  any  assurance  that  the 
handlers  are  so  much  in  love  with  this  Federal  regula¬ 
tion  that  they  will  all  jump  into  the  traces  and  start 
cooperating  in  that  direction?  The  record  is  completely 
devoid  of  any  showing  of  that  degree  of  willingness  on 
the  part  of  the  handler. 

Now,  it  is  also  interesting  to  observe  that  in  the  Hood 
case,  the  original  injunction  issued  by  Judge  Sweeny  con¬ 
tains  no  escrow  arrangement.  It  was  simply  a  manda¬ 
tory  injunction,  appropriate  for  the  circumstances  Judge 
Sweeny  found  then  before  him.  This  was  changed 
57  to  include  an  escrow  in  order  to  preserve  the  rights 
of  handlers  on  the  constitutional  question.  If  ulti¬ 
mately  they  should  prevail  in  establishing  either  the 
statute  or  the  order  was  unconstitutional,  the  escrow  was 
to  insure  that  they  would  not  lose  the  money  they  would 
have  paid  to  the  Administrator.  The  senior  Judge  of 
the  Circuit  Court  of  Appeals  issued  a  supersedeas  direct¬ 
ing  that  the  month  differential  should  not  be  paid  to  the 
Market  Administrator  but  paid  into  the  Registry  of  the 
Court  so  that  a  fund  would  then  be  available  at  the  ter¬ 
mination  of  the  litigation  to  be  properly  distributed. 
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Now,  the  defendant  in  this  case  in  the  Court  of  Appeals 
opposed  the  escrow  arrangement  on  almost  the  same 
grounds  that  we  are  opposing  it  today.  The  record;  in  the 
Court  of  Appeals,  in  96  Fed.  (2d),  677,  shows  tl^at  the 
defendant  argued  that  the  escrow  would  defeat  the  manda¬ 
tory  injunction,  and  would  disrupt  the  orderly  marketing 
conditions,  and  the  orderly  administration  of  the  equaliza¬ 
tion  fund.  Defendant  argued  that  there  was  no  Way  of 
determining  the  differential  in  the  price  the  handlers 
would  pay  to  the  farmers  under  the  order  and  that  the 
escrow  proposal  could  not  be  made  to  work  accurately; 
that  it  would  not  be  known  how  much  money  shotild  go 
into  the  escrow  fund.  We  say  the  same  things  here. 

The  defendant  argued  that  it  would  be  impossible  to 
secure  stabilized  marketing  conditions  with  a  large  escrow 
fund  overhanging  the  market. 

58  I  didn’t  learn  about  what  was  in  the  defendant’s 
brief  in  the  Circuit  Court  of  Appeals  in  the;  Hood 
case  until  this  morning.  But  I  think  yesterday  jin  the 
course  of  my  argument,  unwittingly  or  otherwise^  I  re¬ 
futed  the  defendant’s  contentions  that  the  escrow  was  in 
the  public  interest  by  using  the  very  same  objections  the 
defendant  itself  urged  in  the  Hood  case.  In  that  case 
defendant  told  the  Court  that  the  escrow  was  not  jin  the 
public  interest,  while  today  he  is  telling  Your  Honor  that 
it  is  in  the  public  interest. 

Now,  with  reference  to  the  Stark  case,  I  don’t  think  we 
need  to  dwell  too  much  on  it,  for  the  Government  has 
stated  that  it  is  not  the  same  on  the  facts.  In  our 
memorandum  we  have  pointed  out  the  salient  differences 
between  the  facts  and  the  law  involved  there  and  here, 
and  I  can  only  conclude  by  urging  Your  Honor  that  it  is 
in  the  interest  not  only  of  these  97  farmers,  but  |in  the 
very  great  public  interest,  that  they  receive  the  relief  of 
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a  temporary  injunction  without  getting  the  destructive 
effect  of  this  escrow  arrangement.  These  farmers,  the 
loss  of  $1,000  a  year  to  these  farmers,  to  each  one,  may 
seem  trivial,  as  apparently  the  defendant  states  in  his 
memorandum  submitted  today,  but  I  submit  to  Your 
Honor  a  farmer  does  not  have  unlimited  working  capital, 
or  unlimited  access  to  financing,  and  that  under  the  condi¬ 
tions  that  exist  here  the  escrow  arrangement  might  well 
destroy  completely  the  effectiveness  of  the  injunction,  and 
would  make  meaningless  the  granting  of  the  injunction  in 
the  first  instance. 

59  Mr.  Girard:  May  I  say  a  word,  Your  Honor? 

The  Court:  Yes. 

Mr.  Girard:  I  am  a  little  bit  at  loss  with  respect  to 
counsel's  argument  regarding  the  fact  that  the  order  may 
not  ever  be  issued.  It  seems  to  me  that  I  opened  my 
argument  on  that  premises,  and  was  very  vigorously 
opposed,  and  so  I  think  we  have  to  deal  with  this  situa¬ 
tion  as  though  the  issuance  of  the  order  is  imminent, 
and  that  if  the  Court  does  not  restrain  its  issuance  it  will 
be  issued,  so  that  my  understanding  is  that  is  the  position 
we  are  in  today  and,  of  course,  we  are  willing  to  concede 
that  the  order  may  never  be  issued.  In  that  case,  what 
they  are  asking  the  Court  for  is  relief  in  a  speculative 
situation. 

The  Court:  There  is  no  question  but  we  are  conducting 
a  moot  court. 

Mr.  Girard:  From  what  I  heard  counsel  say  this  is 
no  threat. 

The  Court:  I  think  he  just  wanted  to  let  me  know  that 
pressure  was  being  brought  to  bear. 

Mr.  Girard:  I  think  we  might  say  that  pressure  has 
been  brought  to  bear  all  during  the  course  of  this  pro¬ 
ceeding,  and  that  is  the  reason  why  the  long  delay  that 
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has  taken  place  with  respect  to  incubation  period  of  the 
order,  but  after  all  of  those  matters  had  been  considered, 
and  after  the  long  and  lengthy  record  which!  was 
60  taken,  the  Court  did  finally  issue  a  decisiok  in 
which  he  found  that  because  of  the  evidence  in  the 
record  the  order  should  be  issued,  so  that  we  are  j  con¬ 
fronted  on  the  threshold  here  of  the  issuance  of  that 
order,  and  I  believe  that  is  why  Your  Honor  was  inter¬ 
ested  in  protecting  the  balance  of  equities  in  this  !  pro¬ 
ceeding. 

The  plaintiff  says  these  farmers  will  lose  money.  Of 
course,  they  won’t  lose  money  they  would  otherwise  be 
entitled  to  if  it  is  placed  in  the  escrow  fund  and  is  Avail¬ 
able  to  them.  They  also  say  the  handlers  will  refuse  to 
accept  milk  from  these  dealers.  I  don’t  think  they  are 
going  out  of  business  as  long  as  they  develop  milk  in!  this 
four-town  area.  They  have  to  get  milk  from  somebody. 
Of  course,  they  may  have  to  shift  their  supply  but  I  don’t 
see  the  advantage  in  so  doing.  The  parties  with  whom 
they  have  done  business  for  years  are  available,  ancj.  the 
chances  are  they  will  continue  to  receive  milk  from  the 
plaintiffs  rather  than  go  to  somebody  else  for  their  i  sup¬ 
plies,  because  every  drop  of  milk  coming  into  that  four- 
town  area  will  be  subject  to  price  provisions  of  the  order. 

I  believe  that  is  all  I  have,  Your  Honor,  unless  you 
have  some  question. 

The  Court:  No,  I  asked  the  questions  as  I  went  along, 
knowing  that  you  rather  invite  that  sort  of  procedure 
from  past  experience  with  you. 

Mr.  Girard :  Thank  you. 
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1  Washington,  D.  C., 

Friday,  October  21,  1955. 

The  above-entitled  matter  came  on  for  further  hearing 
at  10  o’clock  a.m.,  Friday, October  21,  1955,  in  the  United 
States  District  Court  for  the  District  of  Columbia. 

Before: 

Honorable  David  A.  Pine,  Judge. 

Appearances: 

Robert  W.  Lishman,  Esq.,  and 
Edmund  Burke,  Esq., 

On  behalf  of  the  Plaintiffs. 

Clarence  H.  Girard,  Esq., 

Attorney,  Office  of  General  Counsel, 

Department  of  Agriculture. 

Frank  H.  Strickler,  Esq., 

Assistant  United  States  Attorney. 

On  behalf  of  the  Defendant. 

John  W.  Cragun,  Esq., 

On  behalf  of  Interveners. 

2  PROCEEDINGS 

The  Court:  This  matter  was  originally  argued  before 
me  last  September.  I  took  it  under  advisement,  gave  it 
very  careful  consideration  and  I  finally  concluded  that  a 
preliminary  injunction  should  issue,  and  wrote  a  memor¬ 
andum  opinion  on  the  point. 

Thereafter,  there  were  motions  of  various  kinds  filed, 
which  is  characteristic  of  this  case,  and  among  others, 
there  was  a  motion  for  me  to  sign  a  judgment  to  carry  my 
opinion  into  effect. 

There  was  also  filed  a  motion  by  which  the  defendant 
proposed  an  alternative,  that  is,  that  the  Milk  Marketing 
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Order  be  allowed  to  go  into  effect  and  that  the  money 
be  escrowed  by  impounding,  pending  final  decisioik,  that 
is,  the  money  differential  between  the  Class  1  price  and 
the  blended  price,  which  the  96-odd  producers  claim  they 
stand  to  lose  if  the  order  is  allowed  to  go  into  effect. 

This  had  an  appealing  tone,  and  at  first  blush  it  deemed 
to  be  equitable,  but  on  reflection,  I  believe  its  equity 
is  more  theoretical  than  real.  To  be  sure,  the  12,000, 
approximately  12,000  producers  would  be  benefited  ap¬ 
parently  to  the  extent  of  approximately  $180,000,  tljie  dif¬ 
ference  being  made  up  by  Hood  and  other  handlers  of 
unregulated  milk,  aside  from  the  plaintiffs.  The  j  plain¬ 
tiffs  would  stand  to  lose  approximately  $97,000  per 
3  annum  in  both  cases,  but  that  is  not  the  whole!  story. 

The  loss  to  the  12,000  handlers  who  are  seeking 
this  order,  if  spread  among  them,  would  be  approximately 
$15  per  annum  each,  while  the  loss  to  the  plaintiffs,  if 
spread  among  them,  would  be  approximately  $1,000  per 
annum  each,  speaking  in  averages.  Of  course,  those 
benefited  by  the  order  would  irretrievably  lose  tljie  $15 
per  annum  if  the  order  is  enjoined  and,  theoretically, 
under  the  proposed  amendment  the  plaintiffs  would  be 
able  to  recover  approximately  $1,000  per  annum  if  they 
prevailed.  But  again,  that  is  more  theoretical  than  real 
because  the  file  discloses  that  the  $1,000  loss  per  fjarmer 
per  year  would,  in  many  cases,  be  destructive  or  disrup¬ 
tive  of  their  businesses  and  their  method  of  doingj  busi¬ 
ness,  so  that  in  that  case  the  $1,000  per  annum  would 
also  not  only  be  irretrievably  lost  but  the  farmer  would  be 
put  out  of  business. 

I  can’t  believe  that  equity  demands  that  plaintiff^  irre¬ 
trievable  loss  of  an  average  of  $15  per  annum  on  the 
one  side  outweighs  the  consideration  of  the  $1,000  per 
annum  per  farmer  on  the  other  side,  and  the  threatened 
death-knell  of  their  enterprises. 
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Equity  deals  with  more  than  total  volumes  of  money; 
it  deals  with  human  beings  as  well  when  their  property 
rights  and  financial  interest  and  very  livelihood  are  in¬ 
volved. 

Now,  the  defendant  feels  that  Hood  &  Company  is 
the  villain  in  the  piece,  and  that  that  company, 

4  colloqually  speaking,  is  getting  a  free  ride.  I  do 
not  believe  that  is  justification  for  the  ruination  of 

these  small  farmers,  so  the  motion  to  modify  will  be 
denied. 

Now,  I  will  take  up  the  proposed  order  to  find  out  if 
there  is  any  objection  to  its  form. 

Mr.  Girard:  The  only  objection  we  have  to  the  pro¬ 
posed  order,  Your  Honor,  is  this  whole  proceeding.  We 
would  like  to  specifically  object  to  the  finding,  and  also 
the  amount  of  the  bond. 

The  Court:  Which  finding  do  you  object  to,  all  of  them? 
Mr.  Girard:  To  the  finding  that  there  will  be  no  irre¬ 
parable  injury,  and  also  that  there  is  probability  of 
merit  in  this  case,  or  that  there  would  be  irreparable  in¬ 
jury  to  the  plaintiff  in  view  of  our  proposed  escrow 
arrangement. 

The  Court:  Well,  of  course,  the  bond  is  only  nominal, 
and  that  is  all  it  can  be  in  the  case  of  a  Government 
officer.  He  can’t  be  damaged  personally. 

Mr.  Girard:  The  Secretary  and  his  agent,  the  Market 
Administrator,  is  really  a  fiduciary  agent  with  respect 
to  the  interest  of  all  these  producers  in  this  market  and 
as  such  a  fiduciary  agent,  I  think,  of  the  Government 
does  have  an  interest  in  obtaining  an  adequate  security 
to  protect  the  interest  of  all  such  producers. 

5  The  Court:  Yes,  I  understand.  You  contend 
that  if  this  case  is  finally  heard  on  the  merits,  and 

is  decided  finally  on  the  merits  in  your  favor,  then  the 
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Secretary  of  Agriculture  can  assess  damages  against  the 
plaintiffs,  which  can  be  secured  by  bond  to  pay  the  loss 
to  these  12,000  producers  who  are  seeking  this  order? 

Mr.  Girard:  That  is  our  position,  Your  Honor.! 

The  Court:  That  is  an  extreme  position. 

Mr.  Girard :  I  think  he  would  still  be  able  to  do  jso. 

The  Court:  You  are  then  representing  he  is  responsible 
for  this  order  in  that  he  has  initiated  it  for  the !  benefit 
of  these  12,000  people;  is  that  your  position? 

Mr.  Girard:  No,  he  has  initiated  it  for  the  benefit  of 
all  the  producers  in  that  marketing  area. 

The  Court:  You  say  this  bond  can  be  used  fqr  that 
purpose,  to  indemnify  the  12,000,  and  thereby  he  is  their 
agent.  I  don’t  believe,  Mr.  Girard,  you  want  to  take 
that  position. 

Mr.  Girard :  I  wouldn’t  want  to  put  it  quite  that  way. 

The  Court:  I  didn’t  think  you  meant  it. 

Mr.  Girard:  I  meant  to  say  that  the  Secretary  does 
have  a  responsibility  and  obligation  to  all  the  producers 
in  the  market. 

6  The  Court:  Oh,  yes. 

Mr.  Girard:  He  is  seeking  a  measure  that  none 
of  the  producers,  whether  they  be  plaintiffs  or  other  pro¬ 
ducers  in  the  market,  will  be  hurt,  and  if  they  aro  hurt, 
i  fthe  other  producers  are  hurt  he  wants  to  be  in  the  posi¬ 
tion  of  indemnifying  those  producers  for  all  purposed  and, 
of  course,  if  the  bond  is  not  large  enough  there  jis  no 
convenient  way  by  which  he  can  seek  such  indemnification, 
assuming  they  had  their  action  against  only  thi  two 
named  plaintiffs,  and  we  don’t  know  who  they  are;  they 
have  assumed  no  responsibility  personally  of  liability  for 
anything  that  might  happen  in  this  case.  Only  the  two 
named  plaintiffs  are  before  the  Court  for  that  purpose. 

The  Court:  What  is  the  point?  You  wanted  them  to 
give  a  $175,000  bond,  wasn’t  it? 
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Mr.  Girard :  That  is  the  amount  it  would  stand ;  a  bond 
for  $15,000  progressively  to  be  increased  each  month 
while  the  matter  is  pending. 

The  Court:  That  a  man  with  65  cows  would  have  to 
give  a  bond  of  $175,000? 

Mr.  Girard:  Of  course,  that  comes  back  to  the  question 
we  argued  before,  that  their  interest  would  be  irretriev¬ 
ably  lost. 

The  Court:  Do  you  want  to  be  heard  on  this  bond 
matter? 

7  Mr.  Lishman:  Your  Honor,  you  have  decided  the 

matter  and  I  am  content  to  rest. 

The  Court:  I  haven’t  decided  the  amount  of  it,  but  it 
seems  to  me  only  a  nominal  bond  is  necessary,  but  he 
may  have  shaken  my  point  of  view.  Do  you  want  to  be 
heard? 

Mr.  Lishman:  I  do  not  understand  that  any  of  the 
12,000  producers  now  have  any  right  under  any  outstand¬ 
ing  order.  No  order  has  been  issued.  Are  we  going  to 
have  to  put  up  $175,000  in  a  situation  where  someone 
claims  some  ephemeral  right  they  might  or  might  not 
have  at  some  future  time  ? 

I  do  not  understand  why  there  should  be  a  bond  as 
far  as  these  12,000  producers  are  concerned.  I  would 
urge  upon  Your  Honor  that  if  any  bond  is  put  up  it  should 
be  put  up  to  take  care  of  the  97  farmers.  They  are  the 
ones  who  are  threatened  with  ruination.  They  are  the 
ones  who  have  had  the  courage  and  the  will  to  come  in 
here  to  oppose  some  pretty  powerful  interests,  and  it 
seems  to  me  a  Court  of  Equity  should  take  that  into 
account  in  the  whole  situation. 

I  would  say  to  Your  Honor  that  the  type  of  market 
referendum  we  have  had  here  is  sufficient  to  deny  de¬ 
fendant  any  equitable  assistance.  I  think  he  who  seeks 
equity  should  do  equity,  and  I  think  on  that  situation 
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Your  Honor  should  dismiss  this  request  for  a  bpnd  on 
what  I  call  speculative,  imaginary  damages  to  be  en¬ 
forced  by  the  Secretary  of  Agriculture  on|  behalf 

8  of  private  individuals  who  certainly  have  no|  vested 
interest  in  any  outstanding  order. 

Mr.  Girard:  I  merely  wish  to  point  out,  if  Your j Honor 
please,  the  fact  that  they  are  getting  this  restraining  order 
is  the  element  which  deprives  these  other  producers! receiv¬ 
ing  the  month  which  would  otherwise  be  collected  jby  the 
Secretary,  through  his  agent,  for  payment  to  the  other 
producers.  In  other  words,  in  that  respect  the  Secretary 
is  the  collecting  agent  for  the  other  producers,  as  jwell  as 
the  plaintiffs,  because  the  plaintiffs  will  receive,  along  with 
the  other  producers,  their  proportionate  share  of  jail  the 
moneys  paid  into  this  fund  for  the  handlers  in  the  four-town 
area  as  well  as  the  handlers  in  the  Boston  area. 

Mr.  Lishman:  May  I  add  one  more  word,  Your  Honor? 
The  Court:  Yes. 

Mr.  Lishman:  It  is  my  recollection  that  somewhere  in 
the  Government  papers  submitted  herein,  that  thp  state¬ 
ment  is  made  that  it  is  impossible  to  fix  the  amdunt  of 
bond  to  cover  the  damage  to  public  interest.  I  agree  with 
that  statement,  and  if  the  Government  admits  it  is  impos¬ 
sible  to  fix  the  amount,  how  are  they  arriving  at  thi^  figure 
of  $175,000  if  it  is  to  protect  the  public  interest?  It!  is  not 
to  protect  the  public  interest.  It  is  another  last  minute 
attempt  to  destroy  the  force  and  effect  of  the  injunction. 
It  is  no  secret;  the  type  of  a  surety  bond  required  [would 
mean  putting  up  the  equivalent  amount  of  cash.  The 

9  injunction  would  be  made  absolutely  ineffective  if  a 
bond  in  that  amount  were  required,  and  certainly 

there  has  been  no  showing  that  the  public  interest  requires 
it.  On  the  contrary,  I  think  the  public  interest  shows  that 
these  farmers  should  have  a  bond  put  up  to  cover!  them. 
I  realize  that  the  defendant  in  this  case  does  not  have  the 
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authority  to  post  such  a  bond,  but  why  should  these  farmers 
be  faced  with  an  adversary  who  has  no  authority  to  put  up 
a  bond  to  cover  their  losses,  too?  He  is  calling  upon  them 
to  put  up  a  bond  not  to  cover  his  losses,  but  to  cover  some 
fanciful  disadvantage  that  may  or  may  not  be  suffered  by 
12,000  producers  scattered  throughout  Maine  and  New 
Hampshire,  or  far  away  from  the  scene  of  this  four-town 
area. 

The  Court:  I  never  heard  of  a  defendant  putting  up  a 
bond  in  an  injunction  suit.  The  injunction  is  issued  to 
protect  the  farmers  whom  you  represent,  Mr.  Lishman. 
The  bond  is  to  indemnify  the  defendant  if  the  injunction 
is  improvidently  issued.  He  is  a  Government  officer,  and 
I  think  a  nominal  bond  is  all  that  is  requisite.  I  cannot 
understand  how  he  could  possibly  claim  damages  on  ac¬ 
count  of  losses  which  might  be  sustained  by  the  12,000 
producers  in  the  event  the  injunction  is  denied  on  final 
hearing,  and  I  do  not  think  that  Mr.  Girard  intended  quite 
that  effect,  but  he  said  something  along  that  line,  because 
that  would  make  the  defendant,  Secretary  of  Agricul- 
10  ture,  the  representative  of  the  12,000  producers.  I 
think  a  thousand  dollars  will  be  enough,  but  I  notice 
you  have  in  the  restraining  order  that  it  will  be  continued, 
and  you  will  have  to  have  an  order  for  that. 

Mr.  Lishman:  That  is  the  amount  of  the  bond  fixed  in 
the  restraining  order. 

The  Court:  No,  but  your  order  is  to  continue  it.  That 
will  require  the  surety  company  continuing  it  in  this  case. 

Mr.  Lishman:  Yes,  sir. 

The  Court:  I  can’t  order  that  the  surety  company  con¬ 
tinue  the  $1,000  bond  unless  they  agree,  so  it  will  require 
their  acceptance  on  this  order,  the  surety  company. 

Mr.  Lishman:  Yes,  I  have  already  taken  that  up  with 
the  representative  of  the  surety  company  and  they  have 
assured  me  they  will  continue. 


i 
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The  Court:  But  there  has  to  be  something  on  tljie  papers 
to  that  effect,  because  it  won’t  be  effective  until  lit  is. 

Mr.  Iishman:  I  will  see  that  that  is  done. 

The  Court:  All  right,  gentlemen.  Thank  you: for  your 
help. 

— 

i 

[Filed  October  21, 1955]  j 

Order  Granting  Preliminary  Injunction  j 

This  cause  came  on  for  hearing  on  September  1 27,  1955, 
on  Plaintiffs’  motion  for  a  temporary  injunction,  and 
upon  consideration  thereof  and  the  verified  complaint,  as 
amended,  and  affidavits  filed  herein,  the  Court  finds 
(A)  that  immediate  and  irreparable  injury,  lpss,  and 
damage  will  result  to  the  Plaintiffs  if  the  Defendant  now 
promulgates  and  makes  effective,  as  he  has  threatened  to 
do,  that  part  of  his  proposed  amendatory  order  Extending 
the  limits  of  the  Greater  Boston  Marketing  Area  to  in¬ 
clude  the  towns  of  Framingham,  Natick,  Wayland  and 
Weston;  (B)  that  such  immediate,  irreparable!  damage 
would  include  losses  in  their  current  operating  income  and 
other  losses  from  the  disrupting  of  their  marketing  pro¬ 
cedure  and  production  pattern;  (C)  that  there  i$  no  evi¬ 
dence  of  any  emergency  requiring  the  immediate:  promul¬ 
gation  or  making  effective  of  the  threatened  amendment; 
(D)  that  if  the  threatened  amendment  is  now  promulgated 
and  made  effective,  Plaintiffs  will  be  remediless  at  law 
for  their  immediate  financial  loss  of  revenue  and!  the  loss 
in  value  of  the  property  owned  and  used  by  them!  in  their 
milk  production  and  marketing  business;  (E)  that  the 
granting  of  this  preliminary  injunction  will  not  irreparably 
injure  Defendant  or  cause  harm  to  the  public;  and  (F) 
that  unless  this  temporary  injunction  issues  any  prder  or 
judgment  which  this  Court  may  later  make  on  Plaintiffs’ 
application  for  a  permanent  injunction  will  be  infeffective 
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and  would  not  compensate  them  adequately  for  the  income 
and  capital  losses  they  would  suffer  if  this  temporary  in¬ 
junction  was  denied;  and  the  Court,  after  due  considera¬ 
tion  and  upon  a  balancing  of  the  conflicting  interests  and 
equities  herein,  being  of  the  opinion  that  there  is  a  rea¬ 
sonable  probability  Plaintiffs  may  ultimately  succeed  and 
prevail  herein  and  that  Plaintiffs  are  entitled  to  a  pre¬ 
liminary  injunction  as  prayed,  it  is 

Ordered  that  the  Defendant,  his  agents,  servants,  em¬ 
ployees,  attorneys  and  all  persons  in  active  concert  or 
participation  with  him  be  and  hereby  are  enjoined  from 
promulgating  or  making  effective  that  part  of  his  pro¬ 
posed  order  extending  the  limits  of  the  Greater  Boston 
Marketing  Area  to  include  the  towns  of  Framingham, 
Wayland,  Natick  and  Weston;  and  It  Is  Further 

Ordered  that  this  temporary  injunction  remain  in  effect 
until  the  further  order  of  this  Court;  Provided,  that  the 
security  in  the  sum  of  One  Thousand  Dollars  ($1,000.00) 
Given  by  Plaintiffs  upon  the  issuance  of  the  temporary 
restraining  order  heretofore  issued  herein  be  continued 
during  the  pendency  of  this  action. 

Dated:  October  21st,  1955 

/s/  David  A.  Pine 
Judge 

Agreed  and  consented  to  by  Nat.  Surety  Corp.,  as  surety. 

/s/  John  J.  Riley 
Atty.  in  Fact 


! 


I 
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Transcript  of  Proceedings  Before  Judge  Tamm 


Washington,  D.  C. 
Monday,  November  7 


I,  1955 


Motion  in  the  above-entitled  matter  was  heard  jin  the 
United  States  District  Court  for  the  District  of  Columbia 
at  ten  a.m. 


Before 


Honorable  Edward  A.  Tamm,  Judge  of  the  United  j  States 
District  Court  for  the  District  of  Columbia,  there!  being 


Present 


Robert  W.  Lishman,  Esquire,  412  Washington  Building, 
Washington,  D.  C.,  on  behalf  of  the  Plaintiffs. 


Frank  H.  Strickler,  Esquire,  Assistant  United  States 
Attorney,  and  Clarence  H.  Girard,  Esquire,  Attorney,  Office 
of  the  General  Counsel,  Department  of  Agriculture,  on 
behalf  of  the  Defendants ;  and 


John  W.  Cragun,  Esquire,  744  Jackson  Place,  Washing¬ 
ton,  D.  C.,  and  Reuben  Hall,  Esquire,  Boston,  Massa¬ 
chusetts,  on  behalf  of  the  Petitioners. 


2  MOTIONS  I 

I 

The  Deputy  Clerk:  No.  18,  Schofield,  et  al. 

Mr.  Cragun:  May  it  please  the  Court,  I  should  like 
to  introduce  to  the  Court  Mr.  Reuben  Hall  of  Boston. 
He  is  a  member  of  the  bar  of  the  Supreme  Judicia)  Court 
of  Massachusetts  and  a  number  of  Federal  bars.  |He  re¬ 
presents  the  moving  parties  on  both  of  these  nations, 
and  I  ask  the  Court’s  permission  for  him  to  be  h§ard  on 
behalf  of  the  motions  for  intervention. 

The  Court:  The  Court  will  be  pleased  to  hear  him.  I 
must  inquire  whether  he  taught  you  how  to  pronounce 
Boston  or  whether  you  learned  that  yourself? 


i 
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Mr.  Cragun:  If  the  Court  please,  I  did  not  know  I 
knew  how. 

Mr.  Hall:  Of  course,  we  have  our  own  way,  being  a 
native  Bostonian,  and  I  will  specifically  ask  the  Court 
to  note  that  it  is  not  quite  as  mentioned  in  some  places. 

These  motions,  your  Honor,  are  by  a  number  of 

3  cooperative  associations  of  producers  who  produce 
milk  in  the  several  New  England  States,  princi¬ 
pally  Maine,  New  Hampshire,  Vermont,  Massachusetts, 
and  that  section  of  New  York  which  is  east  of  Troy  and 
going  a  little  to  the  north  who  market  milk  either  through 
their  own  distribution  outlets  or  market  milk  to  handlers 
in  the  greater  Boston  market  who,  in  turn,  distribute  to 
consumers  in  the  Boston  market  as  presently  defined  in 
the  Federal  Law  issued  by  the  Secretary  regulated — 

The  Court:  Do  you  seek  to  intervene  as  a  matter  of 
right? 

Mr.  Hall:  Well,  we  seek  it  on  two  grounds,  your  Honor. 
We  seek  first  as  a  matter  of  right.  Now  there  is  no 
statute  that  specifically  gives  us  that  right.  We  are  not 
so  bold  as  to  say  that  the  Government  is  incompetent 
to  represent  all  the  interests  but  we  do  say  that  because 
the  Government  operates  as  it  does,  that  we  may  not — 
our  interest  may  not  be  adequately  represented  by  the 
Government. 

The  Court:  I  think  our  Court  of  Appeals  has  used 
about  that  same  phraseology  in  the  Allendale  case.  They 
have  said  the  possibility  is  that  the  Government  may  not 
adequately  defend.  I  think  that  is  the  phraseology  that 
they  have  used  here. 

Mr.  Hall:  Yes,  and  for  instance,  one  of  the  bases  on 
which  the  representation  may  not  be  adequate  is  the  way 
the  Government  operates.  If  adverse  decision  is 

4  handed  down  in  the  District  Court,  the  Govern¬ 
ment  may  not  see  fit  to  take  an  appeal  whereas, 

if  we  are  interveners,  we  would  have  our  independent 
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right  to  take  an  appeal.  We  might  very  well  feel  that 
the  issue  as  it  affects  us  is  of  such  importance  that  we 
ought  to  have  a  review  of  the  lower  court’s  decision.  The 
Government  may  not  agree  with  us  and  we  have  keen  in 
that  situation  in  other  cases,  your  Honor.  So  We  feel 
a  little  timorous  in  that  respect.  So  we  say  there  may 
not  be  adequate  representation.  Now  that  is  so  much 
for  the  representation  as  of  right.  If  the  Cou^t  feels 
that  as  of  right  we  ought  not  to  be  permitted  to  inter¬ 
vene  or  that  we  do  not  have  right  to  intervene,  then  we 
say  the  Court  has  a  discretion  which  it  ought  to  Exercise 
in  favor  of  intervention. 

Here  are  producers  in  the  Plaintiffs  in  this  case  who 
are  engaged  in  the  production  of  milk  and  selling  the 
same  in  the  four-town  area  which  it  is  sought  to  b<^  added 
to  the  greater  Boston  market  by  an  amendment  ito  that 
order.  In  so  far  as  they  produce  milk  in  Massachusetts, 
and  it  is  sold  to  handlers  in  Massachusetts,  the  Massa¬ 
chusetts  Milk  Control  Commission  has  authority^  which 
it  has  exercised,  to  regulate  the  price  to  be  paid  by  the 
handlers  to  the  producers. 

However,  the  volume  of  milk  consumed  in  tbfc  four- 
town  area,  which  is  furnished  by  the  Plaintiff  pro- 
5  ducers,  is  approximately  one-half  of  the  total.  The 
other  half  of  that  milk  comes  from  sources  outside 
of  Massachusetts  unregulated  by  the  Commonwealth, 
under  the  law,  can  not  be  regulated  by  the  Ccimmon- 
wealth,  and  is  not  subject  to  regulation  by  any  federal 
authority  or  any  other  authority  except  to  the  j  extent 
that  some  of  the  milk  furnished  to  handlers  by  my  j  clients 
under  the  Boston  Milk  Order,  is  distributed  in  tbe  four 

j 

town  area  and  must  be  accounted  for  by  those  handlers 
under  the  Boston  Federal  Law.  In  addition  to  that  there 
is  some  milk  which  comes  from  plants  not  subject  j  to  the 
Federal  Regulation,  but  outside  of  Massachusetts  with 
no  regulation  by  any  authority,  produced  by  sonje  pro- 
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ducers  who  are  members  of  one  of  the  petitioning  associa¬ 
tions  here  which  circumvents  the  Boston  market  and  comes 
into  the  four-town  area  and  is  distributed  there. 

And  according  to  one  of  the  affidavits  of  record,  the 
one  by  Mr.  Paul  Hawley,  represents  about  30,000  quarts 
of  milk  a  day  which  is  a  substantial  quantity  of  milk, 
that  volume  of  milk  is  unregulated  by  any  authority  state 
or  federal.  And  some  of  that  milk  is  furnished  to  the 
company  distributing  the  same  by  producers,  some  of 
the  producers  who  are  members  of  one  of  the  petition¬ 
ing  organization  here.  One  of  the  petitioning  organiza¬ 
tions  here  distributes  milk  itself  to  a  Super  Market  located 
in  the  four  town  area  and  distributes  milk  in  three  of 
the  four  communities.  That  milk  is  subject  to 
6  regulation  under  the  Boston  Federal  Milk  Order 
and  meets  in  competition,  the  milk  which  is  regu¬ 
lated  by  the  Massachusetts  Milk  Control  Commission  and 
milk  which  is  unregulated  by  any  authority.  We  seek — 
we  were  the  Petitioners  to  the  Secretary  of  Agriculture 
to  amend  the  Boston  Federal  Milk  Order  to  include  not 
only  these  four  towns  but  some  additional  towns  within 
the  area  of  the  Boston  Federal  Milk  Order.  And  these 
towns  I  might  say,  are  adjacent  to,  adjoining  as  a  matter 
of  fact,  the  present  definition  of  the  Boston  Marketing 
Area.  One  of  the  towns  in  the  Boston  area  is  Waltham, 
next  to  it  is  Wellesley.  Newton  is  one  of  the  towns  in 
the  Boston  area.  Next  to  that  is  Wellesley,  Wellesley  is 
a  small  town.  Waltham  is  in  the  Boston  area  and  next 
to  that  is  Framingham  and  Natick. 

So  it  is  not  a  case  of  skipping  over  areas  but  merely 
extending  and  taking  in  that  additional  area  within  the 
broad  general  scope  of  what  is  called  Greater  Boston. 
And  as  Petitioners  for  the  inclusion  of  this  area  in  the 
Boston  Market  we  appeared  before  the  Secretary,  gave 
testimony,  made  argument,  filed  briefs  and  now  when 
the  Secretary  is  actively  considering  the  amendments  in- 
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eluding  this  one  to  extend  the  Boston  area,  we  feel  that 
we  should  have  the  right,  either  as  of  right  or  tvithin 
the  Court’s  discretion  to  stand  on  the  side  of  the  Secre¬ 
tary  and  sustain  his  finding. 

7  The  Court:  Does  the  Government  desire  to  be 
heard? 

Mr.  Girard:  Merely  to  point  out  that  we  have  no  ob¬ 
jection  and  in  fact,  will  consent  to  such  intervention^  your 
Honor. 

Mr.  Lishman:  May  it  please  the  Court,  as  your  ilonor 
knows,  Judge  Letts  in  September  issued  a  temporary  re¬ 
straining  order  prohibiting  the  Secretary  from  consum¬ 
mating  and  effectuating  a  referendum  on  the  question 
of  amending  the  Greater  Boston  Milk  Marketing  Order 
so  as  to  include  these  four  towns. 

Now  the  basis  on  which  Judge  Letts  undertook  to  grant 
this  extraordinary  restraining  order  ex  parte,  was!  upon 
a  showing  before  him  of  the  marked  nature  of  the  irefer- 
endum.  And  that  is  at  the  root  of  this  case  much  as  the 
Government  may  try  to  squirm  away  from  it.  There  are 
approximately,  let  us  say,  for  simplicity,  12,000  individual 
farmer  producers  that  are  now  supplying  the  Greater 
Boston  marketing  area  as  it  is  now  constituted. 

About  10,000  of  them  belong  to  the  Cooperatives  who 
now  seek  to  intervene.  Under  the  law  these  coopera¬ 
tives  are  entitled  to  bloc  vote  their  entire  membership. 

In  other  words,  the  ballots  are  not  circulated  ^mong 
the  10,000  members  of  these  associations.  The  Secretary 
cast  one  ballot  for  all  members  of  the  Association,  j  Now 
three  of  these  last  cooperatives  had  petitioned  the 

8  Secretary  to  enlarge  the  greater  Boston  Milk!  Mar¬ 
ket  area.  It  was  a  foregone  conclusion — where 

there  were  only  going  to  be  12,000  possible  voters,  it  was 
a  foregone  conclusion  before  the  ballots  were  failed 
how  that  vote  was  coming  out. 

Mr.  Burke’s  argument  here  before  Judge  Pine  afid  be- 
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fore  Judge  Letts  compared  it  to  a  Russian  type  of  refer¬ 
endum  which  I  think  adequately  describes  it. 

Now  why  is  it  that  these  cooperatives  want  to  cover 
in  these  four  towns?  It  is  not  to  get  cheaper  milk  for 
the  consumer.  That  is  entirely  out  of  that  or  more 
healthful  milk  and  it  is  not  to  take  care  of  a  chaotic 
market  situation  as  we  interpret  the  statute  and  ap¬ 
parently  the  way  we  interpret  it  it  was  accepted  by  both 
Judge  Letts  and  Judge  Pine.  The  way  we  interpret  the 
statute,  the  Secretary  has  power  to  act  when  it  is  neces¬ 
sary  to  correct  conditions  in  a  disorderly  chaotic  market 
and  to  establish  uniform  minimum  prices.  There  is 
no  chaotic  condition  in  the  marketing  area  in  these  four 
towns.  It  is  a  very  orderly,  pleasant,  friendly  market. 
No  one  has  come  in  to  show  that  the  operation  of  this 
orderly  market  in  these  four  towns  has  any  deteriorat¬ 
ing  effect  on  the  marketing  conditions  within  the  exist¬ 
ing  Boston  area. 

The  Court:  Well,  aren’t  you  arguing  the  merits  of 
the  substantive  case  now,  rather  than  the  motions  to  in¬ 
tervene? 

Mr.  Lishman :  Well,  I  am  laying  the  groundwork 
9  to  show  that  before  we  get  to  the  question  of  ade¬ 
quacy  of  representation,  you  have  to  show  a  sub¬ 
stantial  interest  on  the  parties  attempting  to  intervene. 
Now,  I  put  it  to  your  Honor,  no  order  has  been  issued 
by  the  Secretary  enlarging  this  area.  He  may  or  may 
not  issue  this  order.  Let  us  assume  that  one  of  the  rea¬ 
sons  the  Secretary  decides  not  to  take  an  appeal  in  this 
case  is  because,  on  second  thought,  he  thinks  that  it  is 
not  feasible,  or  proper  form  to  enlarge  this  area.  Does 
that  mean  that  these  proposed  interveners  could  man¬ 
damus  and  compel  him  to  enlarge  this  area?  We  do 
not  know  what  the  Secretary  may  do.  As  a  matter  of 
fact,  in  the  course  of  argument  before  Judge  Pine,  it 
was  at  one  stage,  indicated  by  the  Government  that  our 
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motion  was  premature  because  there  was  no  certainty 
that  the  Secretary  would  issue  an  order.  Well,  Iso  we 
take  our  initial  position,  that  there  is  no  showing  of  such 
interest  here  that  would  justify  the  intervention  essen¬ 
tially  as  a  matter  of  right. 

The  Court:  Don’t  these  attempting  petitions  to  in¬ 
tervene  have  an  economic  interest  in  this  situation?! 

Mr.  Lishman:  Your  Honor,  if  an  order  of  this  kind 
affecting  a  supply  situation  should  be  issued,  there  will 
be  a  shifting  around  of  economic  activities  by  all  parties 
concerned.  It  always  happens  that  way.  The  market 
will  not  operate  in  a  vacuum.  If  all  conditions  Remain 
static  and  there  weren’t  any  changes  as  a  j  result 
10  of  the  issuing  of  this  enlarged  marketing  order, 
there  is  a  theoretical  possibility  that  each  i>ne  of 
the  12,000  farmer-producers  represented  by  these  coopera¬ 
tives  might  possibly  get  $15  per  pound  per  produceri  Now 
Judge  Pine  found  that  and  made  that  statement!  from 
the  Bench  when  he  made  an  opinion  on  October  2l,  and 
I  could  not  get  the  official  transcript  of  that  until  this 
morning.  So  I  was  unable  to  put  that  in  a  memorandum 
before  your  Honor.  But  I  think,  if  your  Honotr  will 
read  the  transcript  of  what  occurred  before  Judge  Pine 
on  October  21,  you  will  see  that  he  took  care  of  that 
contention,  that  they  have  a  vested  interest  in  $180,000 
worth  of  business.  Well,  in  the  first  place,  as  %  said, 
that  is  theoretical  and,  as  far  as  we  can  see,  the  Secre¬ 
tary  should  not  be  considered  as  a  rather  sort  ofj  sales 
agent  for  these  particular  classes  of  producers.  Anid  that 
leads  me  to  the  question  of  adequacy  of  representation. 

Now  the  Government  counsel  took  the  position  before 
Judge  Pine  that  the  Secretary  was  a  fiduciary  for  all 
these  producers  and  that  he  was  under  a  duty  to  repre¬ 
sent  all  these  producers.  The  Government  went  so  far 
as  to  take  the  position  that  a  bond  of  $175,000  Should 
be  required  of  these  97  individual  farmers  whom  we 
represent. 


! 

i 
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He  went  so  far  as  to  take  the  position  that  there  should 
be  escrowing  of  the  difference  between  the  Class  I  price 
for  milk  and  the  blended  price  for  milk  that  these  farmers 
would  receive  if  the  order  were  put  into  effect.  So 

11  both  on  the  question  of  lack  of  interest,  lack  of 
real  interest,  having  only  a  theoretical  interest, 

and  on  the  basis  that  there  is  adequate  representation 
by  a  Government  fiduciary  in  this  matter  already,  we 
submit  that,  as  a  matter  of  right,  these  parties  are  not 
entitled  to  intervene. 

Now,  if  you  Honor  wishes  to  exercise  your  discretion 
in  this  matter,  that  is  something  for  the  Court  to  con¬ 
sider  on  the  basis  of  all  the  facts.  We  would  not  argue 
in  any  way  to  attempt  to  confine  your  Honor’s  discretion 
in  this.  But  we  would  suggest  that,  if  your  Honor  does 
feel  in  your  discretion  that  there  is  a  substantial  interest 
that  requires  the  protection  by  permitting  the  interven¬ 
tion  herein,  if  your  Honor  does  so  decide,  that  it  be  done 
without  prejudice  and  taking  into  account  that  there 
are  several  associations  who  are  desirous  of  interven¬ 
ing  on  the  part  of  the  Plaintiff  farmer  producers  whom 
we  represent,  and  we  feel  that  if  discretion  is  going  to 
be  exercised  to  permit  these  cooperatives  to  come  in  here 
to  protect  a  fanciful  theoretical  possibly  economic  advan¬ 
tage  that  they  might  share,  if  the  order  is  issued,  then 
that  discretion  should  also  take  into  consideration,  if  it 
is  so  exercised,  the  fact  that  there  are  also  other  farmers 
who  are  not  members  of  these  cooperatives  who 

12  have  just  as  real  an  interest  as  these  particular 
applicants. 

Thank  you. 

The  Court:  Anything  further? 

Mr.  Hall:  The  only  comment  that  I  have  to  make  on 
his  last  suggestion  is  that  when  I  talked  with  counsel 
for  the  Petitioners  in  Boston,  I  mean  counsel  for  the  Plain¬ 
tiffs,  Mr.  Burke,  whether  he  was  going  to  oppose  this  mo- 
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I 

tion  for  leave  to  intervene,  he  made  some  reference  to 
perhaps  some  producers  whom  he  represented  might  want 
to  petition  the  Court  to  intervene  on  the  Plaintiffs’ |  side. 
My  only  response  to  that  was,  as  far  as  I  was  concerned, 
if  he  had  some  producers  who  wanted  to  intervene  on 
his  side,  I  had  no  objection  and  I  could  see  no  basis  for 
his  objecting  to  the  producers  on  the  other  side!  who 
wanted  to  support  the  Secretary’s  position.  And  it  made 
sense  to  me  on  whichever  side  the  producers  felt  i  their 
interest  lay,  they  ought  to  be  given  the  opportunity  of 
speaking  their  piece  and  the  Court  ultimately  making  a 
decision  on  the  merits;  that  is,  getting  to  the  merits  as 
expeditiously  as  possible  with  all  interests  represented 
on  both  sides.  That  is  still  my  position,  your  Hondr.  I 
think  the  Petitioners  here  should  be  permitted  to  inter¬ 
vene  either  as  a  right  or  as  a  matter  of  discretion  and 
Judge  Pine  has  already  found  $180,000  worth  of  economic 
interest. 

Now,  whether  it  is  $180,000  or  $195,000,  wi  can- 
13  not  say  exactly  because  we  do  not  have  the  specific 
information,  but  that  it  is  substantially  ih  the 
aggregate,  we  can  and  do  assert.  When  you  divide  it 
down  into  a  small  amount  per  producer,  it  may  hot  be 
very  much.  But,  in  the  case  of  Hood  &  Sons  vs.  the  XT.  S- 
307  TJ.S.  588,  where  a  question  of  who  should  vote  in  a 
referendum  on  the  Boston  Federal  Order  as  i|  was 
promulgated  in  1937,  the  Supreme  Court  said  the  j  small 
volume  is  not  a  criterion  for  voting.  Here  it  seems  to 
me  that  because  you,  in  fact,  divide  it  out  in  an  average 
to  about  $15  per  producer  per  year  among  the  applicants 
for  intervention,  that  ought  not  to  be  the  criterion,  j  They 
are  not  all  coming  in  here.  They  are  being  represented 
by  their  associations  who  will  speak  with  one  voiqe  and 
that  voice  is  $180,000  which,  to  me,  is  a  loud  voicer 
The  Court:  It  is  the  spirit  of  the  Federal  Rifles  in 
these  types  of  cases,  to  encourage  as  large  a  cast  of 
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characters  as  is  possible  and  apparently  to  make  a  public 
Donnebrook  out  of  what  otherwise  would  be  a  relatively 
peaceful  suit  between  two  litigants. 

In  this  jurisdiction,  I  believe  that  the  discretion  of 
the  Court  on  petitions  to  intervene  has  been  substantially 
curtailed,  if  not  completely  eliminated  by  the  case  of 
Textile  Workers  Union  of  America  vs.  the  Allendale  Com¬ 
pany  which  was  decided  on  July  14th  of  this  year.  There¬ 
in  the  Court  points  out  that  the  representation  of 
14  an  executive  agency  of  the  Government  may  not 
be  adequate  to  those  parties  who  take  the  same  posi¬ 
tion  and  indicates  that  private  litigants  should  be  able  to 
join  with  members  of  the  Cabinet  or  other  Executive 
officials  in  suits  challenging  the  validity  of  the  acts  of 
the  Executive  Departments. 

In  addition,  in  the  Allendale  Company  case  the  phrase 
“economic  interest”  is  used  for  one  of  the  first  times  in 
connection  with  these  intervening  petitions,  and  it  seems 
to  me  that  there  is  substantial  interest  put  upon  the  ques¬ 
tion  of  whether  the  moving  intervener  has  an  economic 
interest  in  the  proceedings. 

I  think,  upon  the  basis  of  the  Allendale  case,  that 
the  Court  is  required  to  grant  both  of  the  motions  to 
intervene. 

[Filed  November  16,  1955] 

Order  Granting  Motions  to  Intervene 

Upon  consideration  of  the  motions  to  intervene  filed 
in  the  above-captioned  matter  by  New  England  Milk 
Producers’  Association,  and  others,  and  United  Farmers 
of  New  England,  Inc.,  and  others,  as  set  forth  in  the  cap¬ 
tion  hereof,  and  after  hearing  argument  thereon,  it  is 
by  the  Court  this  16th  day  of  November,  1955 
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Ordered  That  the  motions  to  intervene  he,  aid  they 
are  hereby  granted,  and  the  interveners  aligned j  as  de¬ 
fendants  herein ;  and  it  is  further 

Ordered  That  the  proposed  answers  of  said  interveners, 
tendered  with  their  motions  to  intervene,  be  and  they  are 
hereby  considered  to  be  the  answers  of  said  interveners 
to  the  complaint  herein. 

I 

s/  Edward  A.  Tamm 
District  Judge 

i 

We  consent: 

j 

No  objection 

s/  Frank  H.  Strickler 
Attorney  for  defendant 
Ezra  T.  Benson 

s/  John  W.  Cragun, 

Attorney  for  Interveners. 

Seen: 

/s/ 

Robert  W.  Lishman, 

Attorney  for  Plaintiffs. 


[Filed  Dec.  5, 1955] 

Notice  of  Appeal 

i 

Notice  is  hereby  given  this  5th  day  of  Decembeir,  1955, 
that  Arthur  Schofield,  et  al.,  Plaintiffs,  hereby  appeal  to 
the  United  States  Court  of  appeals  for  the  District  of  Co¬ 
lumbia  Circuit  from  the  order  of  this  Court  entered  the 
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7th  day  of  November,  1955,  granting  the  motions  to  inter¬ 
vene  made  on  behalf  of  the  16  interveners  above  named. 


Robert  W.  Lishman 
412  Washington  Building 
Washington  5,  D.  C. 
Attorney  for  Plaintiffs 


Of  Counsel: 

Edmund  Burke,  Esq. 

60  State  Street 
Boston  9,  Massachusetts 


Hale  and  Dorr 
60  State  Street 
Boston  9,  Massachusetts 


[Filed  Dec.  19, 1955] 

Notice  of  Appeal 

Notice  is  hereby  given  this  19th  day  of  December,  1955 
that  New  England  Milk  Producers’  Association,  et  al  and 
United  Farmers  of  New  England,  Inc.,  et  al,  interveners 
hereby  appeal  to  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  from  the  order  of  this 
court  entered  the  twenty-first  day  of  October  1955  granting 
the  plaintiffs  a  temporary  injunction  against  the  defendant, 
Ezra  T.  Benson,  Secretary  of  Agriculture. 

/s/  John  W.  Cragun 
John  W.  Cragun 
744  Jackson  Place,  N.  W. 
Washington  6,  D.  C. 

Attorney  for  the  Interveners . 
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Of  Counsel: 

Reuben  Hall,  Esq. 

75  Federal  Street 
Boston  10,  Massachusetts 

7  i 

Alfred  Gardner,  Esq. 

53  State  Street 
Boston  9,  Massachusetts 

I 

i 

i 


Notice  of  Appeal 

Notice  is  hereby  given  this  19th  day  of  December,  1955, 
that  defendant  hereby  appeals  to  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  from  the  judgment 
of  this  Court  entered  on  the  21st  day  of  October,!  1955  in 
favor  of  plaintiffs  against  said  defendant. 


/s/  Leo  A.  Rover 
Leo  A.  Rover 
Attorney  for  Defendant 
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IL  ADMINISTRATIVE  PROCEEDINGS 
A.  EXCERPTS  FROM  TRANSCRIPT  OF  HEARINGS 

2  UNITED  STATES 

Department  of  Agriculture 
Before  the  Secretary  of  Agriculture 

In  re: 

Milk  in  Greater  Boston,  Merrimack  Valley,  Springfield, 
Worcester,  Massachusetts,  Marketing  Areas 

Proposed  amendments  to  Tentatively  Approved  Marketing 
Agreements  and  to  Orders  Now  in  Effect  regulating 
Handling 

Docket  Nos.  AO-14-A23,  AO-83-A19,  AO-203-A5,  AO-204-A5 

People’s  Institute, 

38  Gothic  Street, 
Northampton,  Massachusetts, 
Monday,  April  18,  1955 

#••*••••• 

PROCEEDINGS 

Examiner  Hyde :  The  hearing  is  in  order. 

The  matter  before  us  for  consideration  is  identified  as 
Docket  Nos.  AO  14-A23,  AO  83-A19,  AO  203-A5,  and  AO 
204- A5.  This  hearing  is  called  pursuant  to  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as  amended,  for  the  pur¬ 
pose  of  receiving  evidence  with  respect  to  the  proposed 
amendments  set  forth  in  the  notice  of  hearing,  or  appropri¬ 
ate  modifications  thereof  to  the  tentative  marketing  agree¬ 
ments  herefore  approved  by  the  Secretary  of  Agriculture, 
and  to  the  orders  now  in  effect  regulating  the  handling  of 
milk  in  the  Greater  Boston,  Merrimac  Valley,  Springfield, 
and  Worcester,  Massachusetts  marketing  areas. 

The  testimony  given  at  this  hearing  will  be  reported 
verbatim. 

Folio  numbers  appearing  inset  on  the  left  side  refer  to  the  Official  Re¬ 
porter's  Transcript  page  numbers. 


My  name  is  G.  Osmond  Hyde.  I  am  a  Hearing  Examiner 
for  the  United  States  Department  of  Agriculture.  |I  have 
been  duly  designated  as  the  Presiding  Officer  to  conduct 
this  hearing.  An  authenticated  copy  of  my  designation  is 
marked  Exhibit  No.  1,  and  is  received  in  evidence. 

(Exhibit  No.  1  was  received  in  evidence.) 


Examiner  Hyde:  Notice  of  this  hearing  was  published  in 
the  Federal  Register  on  Tuesday,  March  22, 1955.  A  copy  of 
the  issue  of  the  Federal  Register  in  which  that!  notice 

6  was  published  is  marked  Exhibit  No.  2  andj  is  re¬ 
ceived  in  evidence. 

(Exhibit  No.  2  was  received  in  evidence.) 

Examiner  Hyde :  The  matters  we  are  to  discuss  and  con¬ 
sider  are  fully  set  forth  in  the  notice  of  hearing,  and  jeopies 
of  the  notice  of  hearing  are  available  for  all  interested  per¬ 
sons  present.  You  will  find  those  copies  are  various  jplaces 
in  this  room,  on  either  side  of  my  table. 

The  proposed  amendments  that  are  the  subject  of  this 
hearing  have  not  received  the  approval  of  the  Secretary  of 
Agriculture.  Any  final  action  he  may  take  with  respect 
thereto  must  be  based  on  the  record  made  in  this  hearing.  It 
is  important  for  you  to  note  that  the  applicable  la\te  and 
rules  of  practice  relating  to  hearings  of  this  type  specific¬ 
ally  provide  that  factual  material  other  than  that  adduced 
at  the  hearing,  or  subject  to  official  notice,  shall  not  lje  con¬ 
sidered  in  resolving  the  matters  involved  in  this  hearing. 
Stated  another  way,  the  transcript  of  the  testimonyl  given 
at  the  hearing  and  the  exhibits  received  in  evidence,  to- 
gether  with  all  papers  and  requests  filed  in  the  proceeding 
shall  constitute  the  exclusive  record  for  decision  iin  this 
matter.  I  am  emphasizing  this  in  an  attempt  to  make  sure 
all  interested  parties  understand  their  burdens  apd  re¬ 
sponsibilities  in  this  proceeding. 

As  you  proceed  with  your  presentation  of  evidence 

7  relating  to  the  various  proposals  set  forth  jin  the 
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notice  of  hearing,  you  should  give  careful  and  par¬ 
ticular  attention  to  Proposals  Numbers  1,  2,  13,  and  19, 
relative  to  the  enlargement  of  the  marketing  areas.  These 
proposals  raise  the  issues :  One,  is  there  a  need  for  regula¬ 
tion  in  the  territory  proposed  to  be  added  to  the  present 
marketing  areas,  or  does  no  such  need  exist? 

Two,  in  the  event  the  Secretary  concludes  there  is  need 
for  regulation  in  the  territory  proposed  to  be  added  to  the 
marketing  areas,  would  the  application  to  those  expanded 
marketing  areas  respectively  of  the  present  provisions  of 
the  Greater  Boston,  Worcester,  and  Springfield  orders  tend 
to  effectuate  the  declared  policy  of  the  Agricultural  Market¬ 
ing  Agreement  Act  of  1937,  as  amended. 

And,  three,  if  they  would  not,  what  modifications  of  such 
provisions  are  appropriate  and  necessary  to  accomplish 
that  objective? 

I  want  to  emphasize  those  three  items.  It  would  not  hurt 
if  I  read  them  again,  but  I  will  not  repeat  them  for  this 
record.  It  is  very  important  you  keep  those  three  matters 
in  mind. 

In  addition  to  the  foregoing,  we  are  concurrently  to  con¬ 
sider  certain  matters  in  behalf  of  the  Commonwealth  of 
Massachusetts.  I  have  been  asked  as  a  Hearing  Examiner 
for  the  United  States  Department  of  Agriculture  to 
8  serve  as  the  Presiding  Officer  to  hear  such  matters 
for  the  Commonwealth.  This  should  occasion  no  con¬ 
flicts  or  difficulties  in  procedure. 

In  this  hearing,  the  Federal  Government  is  interested 
only  in  factual  testimony,  and  I  am  sure  that  is  also  true  of 
the  Commonwealth  of  Massachusetts.  It  seems  to  me  that 
all  the  facts  relating  to  the  need  for  regulation  or  the  lack 
of  need  for  regulation,  and  if  regulation  is  found  to  be  neces¬ 
sary  to  the  kind  of  regulation  required  to  effect  orderly 
marketing  of  milk  in  these  markets,  -would,  in  general,  be 
germane  to  the  issues  before  both  the  Commonwealth  of 
Massachusetts  and  the  Federal  Government.  I  will  be 
pleased,  indeed,  to  cooperate  in  the  manner  requested. 
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The  matters  we  are  to  consider  in  behalf  of  the  Common¬ 
wealth  of  Massachusetts  are  identified  as  Docket  N<j>s.  G-294 
and  G-295. 

j 

I  have  been  duly  designated  by  the  Chairman  of  the  Milk 
Control  Commission  of  the  Commonwealth  of  Massachu¬ 
setts  to  preside  in  the  matters  that  I  have  just  identified. 
My  designation  with  respect  to  Docket  No.  G-294  i$  marked 
Exhibit  No.  3,  and  is  received  in  evidence. 

i 

(Exhibit  No.  3  was  received  in  evidence.) 

Examiner  Hyde:  My  designation  with  respect!  to  Pre¬ 
siding  Officer  of  Docket  G-295  is  marked  Exhibit  N|o.  4,  and 
is  received  in  evidence. 

9  (Exhibit  No.  4  was  received  in  evidence.)  j 

Examiner  Hyde :  The  notice  of  hearing  jwith  re¬ 
spect  to  Docket  No.  G-294  is  marked  Exhibit  No.  p,  and  is 
received  in  evidence. 

i 

(Exhibit  No.  5  was  received  in  evidence.) 

Examiner  Hyde :  The  press  release  with  respect  tp  Docket 
No.  294  required  by  Massachusetts  law  is  identifiejd  as  Ex¬ 
hibit  No.  6,  and  is  received  in  evidence. 

(Exhibit  No.  6  was  received  in  evidence.) 

Examiner  Hyde:  The  notice  of  hearing  with  respect  to 
Docket  No.  G-295  is  marked  Exhibit  No.  7,  and  is  rejceived  in 
evidence. 

(Exhibit  No.  7  was  received  in  evidence.) 

Examiner  Hyde:  The  press  release  with  respedt  to  that 
notice  of  hearing  is  marked  Exhibit  No.  8,  and  isj  received 
in  evidence. 

(Exhibit  No.  8  was  received  in  evidence.) 

Examiner  Hyde :  The  matters  we  are  to  consider! in  behalf 
of  the  Commonwealth  of  Massachusetts  are  fully  ;set  forth 
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in  the  notices  of  hearing.  You  may  examine  at  your 

10  convenience  the  copies  of  those  notices  that  are  here 
on  my  desk. 

The  record  made  during  this  hearing  will  therefore  not 
only  be  the  record  for  the  United  States  Department  of 
Agriculture,  but  it  will  also  be  the  record  for  the  appropri¬ 
ate  officials  of  the  Commonwealth  of  Massachusetts.  All  in¬ 
terested  persons  may  enter  their  appearances,  either  in 
person  or  through  authorized  counsel  or  other  represent¬ 
atives. 

Any  interested  person  who  desires  to  testify  will  be  given 
an  opportunity  to  be  heard  with  respect  to  matters  relevant 
and  material  to  this  proceeding.  Any  person  who  testifies, 
or  who  otherwise  participates  in  the  hearing,  will  be  re¬ 
quired  to  state  his  name,  address,  occupation,  and  repre¬ 
sentation.  Each  witness  before  testifying  must  be  sworn  or 
make  affirmation.  Cross-examination  of  witnesses  will  be 
permitted  to  the  extent  required  for  a  full  and  true  dis¬ 
closure  of  the  facts. 

If  a  person  objects  to  the  admission  or  rejection  of  any 
evidence  or  to  any  other  ruling  of  the  Presiding  Officer, 
during  the  hearing,  he  shall  state  briefly  the  grounds  of  such 
objection,  whereupon  an  automatic  exception  will  follow 
if  the  objection  is  overruled  by  the  Presiding  Officer.  Only 
objections  made  before  the  Presiding  Officer  may  subse¬ 
quently  be  relied  upon  in  the  proceeding. 

All  exhibits  offered  in  evidence  must  be  submitted  in  five 
copies,  one  for  the  Commonwealth  of  Massachusetts 

11  and  four  for  the  Federal  Government,  and  they  must 
be  in  documentary  form.  In  the  event  the  required 

number  of  copies  are  not  at  once  available,  I  will  specify  a 
period  of  time  within  which  the  additional  copies  must  be 
supplied. 

As  soon  as  possible  after  the  hearing,  the  record  of  this 
part  of  the  proceeding  will  be  duly  certified  by  the  Presiding 
Officer  and  will  then  be  transmitted  to  the  Hearing  Clerk, 
Room  112,  Administration  Building,  United  States  Depart- 
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ment  of  Agriculture,  Washington  25,  D.C.  A  copy  of  the 
record  will  he  kept  on  file  in  the  Office  of  the  Hearing  Clerk, 
where  it  will  be  available  for  examination  during  official 
hours  of  business.  It  is  then  a  public  document,  and!  may  be 
examined  by  anyone  desiring  so  to  do.  But  it  ma|  not  be 
removed  from  the  Office  of  the  Hearing  Clerk.  A  copy  of  the 
record  will  also  be  lodged  in  the  Office  of  the  Market  Ad¬ 
ministrator,  230  Congress  Street,  Boston,  Massachusetts, 
where  it  will  be  available  for  examination  during  official 
hours  of  business. 

The  Government  docs  not  furnish  copies  of  thej  record. 
Persons  who  desire  a  copy  of  the  transcript  may  purchase 
the  same  from  the  Reporter.  If  anyone  is  going  to  order  a 
copy  of  the  transcript,  it  will  be  of  advantage  to  both  the 
party  desiring  the  copy  and  to  the  Reporter  if  the  necessary 
arrangements  are  made  as  soon  as  possible. 

Before  the  close  of  the  hearing,  I  will  announce  a 
12  period  of  time  within  which  interested  persons  may 
file  with  the  Hearing  Clerk  and  with  the  Milk;  Control 
Commission  proposed  findings  and  conclusions,  and  written 
arguments  or  briefs  based  upon  the  evidence  received  at  the 
hearing. 

Those  who  desire  may  enter  their  appearance^;  at  this 
time.  Let  us  first  have  the  names  and  titles  of  thosC  who  ap¬ 
pear  for  the  Federal  Government. 

Mr.  Krause :  My  name  is  J.  C.  Krause.  I  am  an  (attorney 
in  the  Office  of  the  General  Counsel  of  the  Department  of 
Agriculture,  in  Washington,  D.  C. 

Mr.  Siemien:  My  name  is  John  M.  Siemien.  1 1  am  con¬ 
nected  with  the  Office  of  General  Counsel,  IJ.  S.  Department 
of  Agriculture,  Washington,  D.  C. 

Mr.  Derr:  My  name  is  David  Derr.  I  am  a  Marketing 
Specialist  in  the  Dairy  Division  of  the  Agricultural  and 
Marketing  Service,  IJ.  S.  Department  of  Agriculture,  Wash¬ 
ington,  D.  C. 

Mr.  Cherry:  I  am  Robert  W.  Cherry,  Assistant  Market 
Administrator,  the  Greater  Boston,  the  Merrimajc  Valley, 
the  Springfield  and  the  Worcester  marketing  aregs. 
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Mr.  Aplin :  I  am  R.  D.  Aplin,  Market  Administrator  for 
the  four  markets  mentioned. 

Examiner  Hyde:  Are  there  any  others  in  behalf  of  the 
Federal  Government? 

If  not,  those  who  are  here  for  the  Commonwealth  of 

13  Massachusetts. 

Mr.  Bond:  I  am  Jerry  Bond,  Jr.,  Director  of  Milk 
Control,  41  Tremont  Street,  Boston,  Massachusetts. 

Mr.  Mahony:  Edward  F.  Mahony,  Assistant  Attorney 
General,  Commonwealth  of  Massachusetts. 

Mr.  Gurvitz:  Saul  Gurvitz,  Assistant  Attorney  General, 
Commonwealth  of  Massachusetts. 

Mr.  Kimball :  Howard  A.  Kimball,  Chairman  of  the  Milk 
Control  Commission. 

Mr.  Collins:  Matthew  J.  Collins,  Member  of  the  Massa¬ 
chusetts  Milk  Control  Commission. 

Mr.  Gallup :  Edward  L.  Gallup,  Massachusetts  Milk  Con¬ 
trol  Commission. 

Mr.  Hawes :  L.  Roy  Hawes,  Commissioner  of  Agriculture, 
Commonwealth  of  Massachusetts. 

Mr.  Carpenter:  Park  Carpenter,  Secretary  to  the  Milk 
Control  Commission. 

Examiner  Hyde :  Are  there  any  others  for  the  Common¬ 
wealth  of  Massachusetts  ? 

If  not,  let  us  have  the  names  and  representations  of  the 
other  persons  present  who  desire  to  enter  their  appearances. 

Mr.  Swonger:  I  am  C.  W.  Swonger,  economist,  New  Eng¬ 
land  Milk  Producers  Association,  with  principal  offices  at 
51  Comhill,  Boston  8,  Massachusetts. 

Mr.  Burke:  Edmund  Burke,  60  State  Street,  Bos- 

14  ton,  representing  the  North  Central  Massachusetts 
Dairymen’s  Association,  the  Central  Massachusetts 

Dairymen’s  Association,  the  North  Worcester  County 
Dairymen’s  Association,  and  the  South  Worcester  County 
Dairymen’s  Association. 

At  the  appropriate  time,  Mr.  Hearing  Officer,  I  will  have 
a  list  of  the  individual  members  that  go  to  make  up  those 
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associations  so  that  it  will  be  a  matter  of  record  yho  the 
individual  members  that  I  represent  are  as  well  as  ithe  As¬ 
sociations  themselves. 

Examiner  Hyde :  At  that  time,  you  may  hand  tha^;  list  to 
the  Reporter. 

Are  there  any  others  who  desire  to  enter  their  appear¬ 
ances  at  this  time  ? 

If  any  other  persons  present  decide  to  enter  their  Appear¬ 
ances,  they  should  fill  in  blanks  that  will  be  provided  by  the 
Reporter  for  that  purpose,  and  return  them  to  the  Reporter. 
This  may  be  done  any  time  during  the  progress  of  the  hear¬ 
ing. 

As  to  the  order  of  procedure,  the  rules  of  practice  provide 
that  evidence  shall  be  received  with  respect  to  the  inatters 
specified  in  the  notices  of  hearing,  and  in  such  ordeA  as  the 
Presiding  Officer  shall  announce.  Unless  or  until  a  persuad¬ 
ing  reason  is  advanced  for  departing  therefrom,  the  fol¬ 
lowing  will  be  the  order  of  procedure. 

We  are  going  to  first  hear  a  statement  in  behalf  of 
15  the  Commonwealth  of  Massachusetts. 

Then,  if  the  Federal  Government  has  any|  statis¬ 
tical  data  or  other  general  information  that  it  desires  to 
offer  in  evidence,  we  will  take  up  those  matters. 

As  our  next  order  of  business,  we  will  take  up  the  Various 
proposed  amendments.  In  this  proceeding  we  are  to  cpnsider 
amendments  that  pertain  to  each  of  four  different  market¬ 
ing  areas,  and  there  may  be  some  matters  that  have  a  gen¬ 
eral  application  either  to  all  the  areas  or  to  more  th^n  one. 
It  will  be  our  general  plan  to  take  up  the  various  proposals 
in  the  order  that  will  best  accommodate  the  proponents  and 
all  other  persons  who  desire  to  be  heard,  but  in  doin^  so  we 
will  attempt,  at  least,  to  follow  a  course  whereby  we  fake  up 
in  each  of  the  places  where  the  sessions  of  the  heariijg  have 
been  noticed  to  be  held,  the  matters  that  have  specific  appli¬ 
cation  to  the  area  in  and  around  each  of  those  places.  For 
example,  here  in  Northampton,  we  will  take  up,  jamong 
other  things,  proposal  number  19,  which  has  specific  appli¬ 
cation  to  the  area  within  close  proximity  to  this  city. 
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The  matters  that  have  application  to  more  than  one  area 
will  be  taken  up  at  the  times  and  places  that  will  best  suit 
your  convenience,  and  I  will  rely  largely  upon  you  to  advise 
me  as  to  when  and  where  to  take  such  testimony  in  order  to 
best  accommodate  all  interested  parties. 

With  respect  to  each  proposal,  we  will  first  hear 

16  from  those  who  desire  to  give  testimony  in  support 
of  it.  Then  we  will  hear  the  testimony  of  those  who 

oppose  it,  or  who  may  desire  to  modify  it  before  taking  up 
the  next  proposal.  This  plan  of  procedure  can  and  will  be 
modified  when,  in  the  interest  of  orderly  procedure,  or  the 
need  to  accomodate  producers  who  find  it  necessary  to  be 
heard  at  a  particular  session,  or  other  interested  parties 
who  need  to  be  similarly  accommodated,  it  becomes  desir¬ 
able  to  do  so.  I  want  to  make  this  very  clear.  While  we  are 
going  to  try  to  complete  the  testimony  on  each  proposal  in 
the  town  in  which  it  is  first  taken  up,  the  right  to  testify  on 
any  or  all  of  the  proposals  will  not  be  concluded  until  the 
hearing  is  adjourned.  I  want  you  to  know  and  to  understand 
that  all  interested  parties  will  be  given  an  opportunity  to  be 
heard  on  any  matter  relevant  and  material  to  this  proceed¬ 
ing  regardless  of  the  session  at  which  such  interested  party 
finds  it  necessary  for  him  to  give  his  testimony. 

Those  of  you  who  will  have  to  work  with  the  record  made 
at  this  hearing  will  find  it  much  to  your  advantage  if  the 
testimony  relating  to  each  subject  is  kept  as  nearly  as  possi¬ 
ble  in  the  same  part  of  the  record.  Will  you,  therefore,  help 
me  to  help  you  in  that  regard  by  limiting  your  requests  for 
witnesses  to  be  heard  out  of  order  to  only  those  instances 
where  such  procedure  cannot  reasonably  be  avoided. 

Do  you  have  any  questions  as  to  procedure  ? 

We  are  ready  for  your  testimony.  Commissioner  Hawes? 
##•#••••• 

17  L.  Roy  Hawes  was  called  as  a  witness,  and,  having 
been  first  duly  sworn,  was  examined  and  testified  as 

follows : 
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Direct  Testimony 

The  Witness :  My  name  is  L.  Roy  Hawes,  Commissioner 
of  Agriculture  of  the  Commonwealth  of  Massachusetts. 

The  purpose  of  this  public  hearing  on  proposals  to  expand 
the  size  of  the  marketing  area  for  three  of  the  Fedeiial  Milk 
Orders,  as  I  understand  it,  is  to  find  out  some  ctet&iled 
facts  about  the  milk  marketing  and  pricing  situation  in  a 
vast  number  of  our  towns  and  cities  in  Massachusett$  which 
over  the  last  22  years  have  never  been  under  Federal  milk 
control.  The  Milk  Control  Commission,  which  is  j  in  the 
Department  of  Agriculture,  has  a  great  many  facts,  but 
they  are  not  as  yet  a  part  of  any  Federal  public  Rearing 
record  and,  also,  we  may  need  additional  facts. 

The  real  question  at  issue  on  these  proposals,  in  mjy  opin¬ 
ion,  is  whether  the  milk  producers  selling  milk  in  the^'e  areas 
need  and  want  Federal  control  or  whether  their  interests 
are  best  served  by  leaving  these  areas  under  the  regulation 
of  local  orders  issued  by  the  State  Milk  Control  Cbmmis- 
sion  of  the  Commonwealth  of  Massachusetts. 

No  one  denies,  as  I  understand  it,  that  there  is  sobie  out- 
of-State  milk  coming  into  these  areas  to  be  sold.  No 
18  one  denies,  as  I  understand  it,  that  some  milk  regu¬ 
lated  by  existing  Federal  orders  is  being  sold  ih  parts 
of  these  areas.  These  conditions,  however,  appear  to  have 
existed  for  a  number  of  past  years. 

My  primary  concern  in  this  whole  matter,  as  a  representa¬ 
tive  of  Governor  Herter  and  as  Commissioner  of  Agricul¬ 
ture,  is  that  the  market  for  milk  for  our  Massachusetts  milk 
producers  be  the  best  possible;  that  they  receive  t^e  best 
possible  prices  for  their  milk;  that  the  local  dealers  (buying 
their  milk  pay  them  as  high  a  proportion  as  possibly  of  the 
consumer  price;  that  the  marketing  machinery  foir  their 
milk  be  as  efficient  as  possible ;  and  that  to  the  fullest  extent 
possible  their  market  reflect  the  advantages  which  they  pos¬ 
sess  in  terms  of  freshness,  quality,  and  even  production. 

In  this  situation,  T  find  myself  asking  a  number  qf  ques¬ 
tions  on  this  whole  milk  marketing  problem.  And  I;  should 
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say  here  and  now  that  my  slant  on  the  whole  issue  may 
seem  to  some  people  to  be  biased  or  prejudiced  in  the  direc¬ 
tion  of  less  Governmental  control  rather  than  more,  unless 
and  until  I  am  shown  clearly  that  there  is  no  other  answer. 

I  believe  the  burden  of  proof  should  be  on  those  who  want 
more  control.  Such  biases  as  I  may  show  on  this  come  from 
a  wide  variety  of  sources.  The  National  Grange  just  made 
a  rather  detailed  study  of  obstacles  to  greater  milk  sales 
and  milk  consumption.  They  found  generally  that  more  con¬ 
trols  can  hardly  avoid  creating  more  obstacles,  and  the 
study  stressed  the  need  for  maximum  reliance  on 
19  competitive  forces. 

President  Eisenhower  cancelled  all  remaining  OPS 
price  control  soon  after  he  came  into  office  in  1953,  stressing 
as  he  did  so  his  fundamental  faith  in  competitive  forces. 
Vice  President  Nixon  campaigned  in  Boston  in  late  1954  on 
the  basis  of  our  present  National  Administration  being  ac¬ 
tively  and  effectively  opposed  to  Communism,  Corruption, 
Controls,  and  Korea.  Secretary  of  Agriculture  Benson  has 
stressed  in  almost  every  one  of  his  speeches  the  basic  need 
in  all  our  farm  programs  for  less  dependence  on  Govern¬ 
ment,  especially  Federal  Government,  for  a  full  partner¬ 
ship  with  State  and  local  agencies  wherever  possible.  All 
of  this  means  to  me  that  we  do  not  want  or  need  more  con¬ 
trols  in  this  country  in  order  to  limit  competition  or  to 

limit  the  buver’s  choice.  We  want  less  controls  wherever 
* 

possible.  And  we  want  controls  only  to  the  minimum  extent 
needed  to  insure  that  competition  is  allowed  to  function 
as  a  constructive  force. 

My  questions,  admitting  these  biases,  are  along  the  fol¬ 
lowing  lines : 

Will  these  proposals  increase  or  decrease  the  income  to 
Massachusetts  dairy  farmers ;  one,  those  already  selling  in 
Federal  marketing  areas ;  two,  those  proposed  to  be  added 
to  Federally  regulated  areas  ? 

To  what  extent  will  the  proposed  changes  alter  the  rela¬ 
tionship  of  the  past  few  years  between  these  two  producer 
groups? 
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20  What  evidence  is  there,  if  any,  that  producers  now 
selling  in  these  proposed  new  areas  have  n^)t  been 

carrying  an  equitable  burden  of  any  necessary  sieasonal 
surplus? 

What  greater  threat  exists  today  than  three  or  fi\je  years 
ago  that  out-of-State  milk  may  replace  milk  from  j  Massa¬ 
chusetts  farms  in  this  proposed  new  area? 

What  evidence  is  there  that  the  volume  of  out-of-State 
milk  has  replaced  milk  from  Massachusetts  farms  pi  these 
areas  over  the  past  few  years? 

What  evidence  is  there  of  Massachusetts  farmers  actu¬ 
ally  losing  their  sales  outlets  in  these  areas  in  recent  years, 
or  of  being  forced  to  accept  Class  II  sales? 

What  evidence  is  there  of  price-cutting  on  the  street  that 
can  be  attributed  to  out-of-State  milk  or  to  lower! buying 
prices? 

What  other  new  and  different  marketing  problems  exist 
today  in  these  proposed  new  areas  as  compared  w^th  1949 
when  the  Worcester  and  Springfield  orders  were!  estab¬ 
lished?  What  about  Boston  compared  to  the  timing  of  the 
hearings  on  adding  Bedford  or  the  North  Shore  ar^as? 

I  hope  that  we  can  establish  the  facts  needed  tojanswer 
such  questions  as  these  through  these  public  hearings!.  I  shall 
try  to  follow  them  closely  and  shall  probably  ask  k  lot  of 
questions  in  pursuit  of  these  types  of  facts.  The  employees 
of  the  State  Milk  Control  Commission,  which  is  in  [the  De¬ 
partment  of  Agriculture,  will  be  doing  the  saipe  thing. 

21  I  hope  and  trust  that  the  representatives  j  of  the 
United  States  Secretary  of  Agriculture  also  will  be 

doing  the  same  thing. 

Over  in  New  York  a  month  or  so  ago,  the  Secretary  of 
Agriculture  acted  to  suspend  or  cancel  abruptly  a[  public 
hearing  because  it  was  a  joint  hearing  with  the  State  Milk 
Control  agency  and  yet  representatives  of  this  State;  agency 
testified  in  favor  of  the  proposal  of  one  of  the  major  pro¬ 
ducer  groups.  The  State  agency  was  alleged  to  be  prejudg- 
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ing  the  issue.  Apparently  its  representatives  should  not 
have  become  active  proponents  of  one  of  the  major  contro¬ 
versial  issues  on  which  it  was  later  to  sit  as  joint  judge. 

This  hearing  is  also  joint  or  concurrent  to  some  extent.  I 
confess  I  am  not  quite  sure  what  they  do  in  New  York  that  is 
different  from  what  they  are  willing  to  do  here.  In  any 
event,  it  may  be  that  I  should  not  be  making  any  statement 
on  the  issue,  lest  I  be  accused  of  prejudging. 

I  have  gone  over  this  whole  matter,  however,  with  Gov¬ 
ernor  Herter  who  appointed  me  to  this  job  as  Commissioner 
of  Agriculture  of  the  Commonwealth,  and  with  the  State 
Milk  Control  Commission  which  is  in  my  Department.  We 
have  tried  to  analyze  the  problem  in  the  light  of  our  legis¬ 
lative  mandate,  in  the  light  of  our  basic  obligation  to  the 
farmers  and  consumers  of  the  Commonwealth,  and  in  the 
light  of  the  mandate  of  the  United  States  Congress  in  the 
Agricultural  Marketing  Agreements  Act. 

I  find  no  conflict.  The  Federal  Act  states  quite 
22  clearly  that  a  Federal  Milk  Order  shall  be  issued  for 
an  area  only  if,  as,  and  when,  and  where  there  is  no 
other  means  of  giving  milk  producers  a  level  of  prices  that 
is  satisfactorily  high  and  stable.  This,  to  me,  means  that  it 
must  be  proven  at  this  hearing  that  both  the  price  level  and 
the  stability  of  prices  in  these  proposed  new  areas  would  be 
enhanced  by  Federal  control,  and  that  the  achievement  of 
such  objectives  was  not  possible  or  probable  otherwise. 

If  the  evidence  presented  at  this  hearing  shows  a  clear 
and  evident  danger  that  existing  price  levels  and  marketing 
conditions  in  these  local  areas  proposed  to  be  shifted  to 
Federal  control  are  not  likely  to  continue  otherwise,  then  a 
major  point  will  have  been  made  by  the  proponents.  If  there 
is  clear  evidence  that  producer  prices  in  these  local  areas 
have  been  as  high  as  they  have  been  by  unwarranted  ex¬ 
ploitation  of  Federal  control  in  nearby  larger  cities,  then 
we  may  have  another  major  point.  If  evidence  shows  clearly 
that  a  major  policy  mistake  was  made  in  1949  by  not  in¬ 
cluding  this  wider  area,  then  another  major  point  will  have 


been  scored.  If  it  can  be  shown  by  clear  evidence  jthat  out 
of  area  sales  of  Federal  Order  dealers  have  declined  sub- 

i 

stantially  since  1949,  this  may  be  another  major  {joint.  If 
it  can  be  shown  that  milk  dealers  not  under  Federal  control 

i 

have  shown  a  greater  tendency  in  recent  years  tcj  cut  off 
local  Massachusetts  farm  supply  and  replace  it  witlji  out-of- 
state  milk,  as  compared  with  the  dealer  under  Fed- 

23  eral  control,  then  another  argument  for  Federal 
control  is  documented.  It  seems  to  me  that  the  estab¬ 
lishment  of  facts  such  as  these,  the  introduction  of  any  evi¬ 
dence  which  will  prove  these  points,  is  the  whole  essence  of 
this  hearing.  And,  as  I  understand  it,  there  must  ^>e  facts, 
and  not  just  opinions,  rumors,  hearsay,  or  unproven  theo¬ 
retical  possibilities. 

If,  on  the  other  hand,  it  can  be  shown  by  clear  Evidence 
that  prices  in  these  proposed  new  areas  are  above  Federal 
market  levels,  and  are  more  uniform  and  stable ;  that  there 
have  been  no  local  producers  cut  off  from  their  majrket  for 
price  reasons;  that  there  is  no  proven  damage  to  Adjacent 
Federal  control,  and  that  Federal  Order  dealers  ajnd  pro¬ 
ducers  are  not  losing  sales  to  the  industry  in  these  proposed 
new  areas,  then  it  seems  to  me,  under  the  law  as  I  jread  it, 
that  there  will  exist  little  or  no  basis  in  fact  to  conclude  that 
extension  of  Federal  control  is  necessary  as  the  oi]|ly  solu¬ 
tion  for  whatever  problems  may  exist  in  these  loc^l  areas. 

I  have  been  deeply  concerned  with  the  voting  or  Referen¬ 
dum  phase  of  the  extension  of  Federal  milk  control,  because 
it  has  always  been  my  understanding  that  the  local  prpducers 
affected  could  decide  for  themselves  after  all  the  work  was 
done  whether  they  wanted  Federal  control  or  not,  with  a 
two-thirds  or  three-fourths  majority  necessary  for  confirma¬ 
tion.  This  seems  to  work  for  a  brand  new  order  for  &  brand 
new  area,  but  I  cannot  seem  to  get  through  my  hea4  at  all 
just  how  it  is  supposed  to  work  or  does  wprk  for 

24  the  expansion  of  an  existing  Federal  Ordep.  The 
proposal  here,  as  I  understand  it,  is  to  let  jail  the 


producers  vote,  those  already  covered  as  well  as  the  new 
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ones,  and  the  decisive  count  is  determined  from  the  total. 
This  means  that  if  there  are  500  producers  already  covered, 
and  one  hundred  more  are  proposed  to  be  added,  then  the 
extra  100  might  be  added  even  if  all  hundred  of  them  voted 
“no.” 

Governor  Herter,  when  he  heard  of  this,  stated  that  in 
his  opinion,  this  was  about  like  all  the  cities  served  by  the 
Metropolitan  Transit  Company  around  Greater  Boston 
voting  to  share  their  bonded  debt  and  deficit  with  Concord 
and  Framingham.  It  sounded  like  a  good  idea  as  far  as 
Cambridge,  Somerville,  Newton  and  Medford  were  con¬ 
cerned,  but  it  was  not  a  very  democratic  idea  when  Concord 
and  Framingham  had  not  been  in  on  the  original  develop¬ 
ment. 

This  proposal  is  a  bit  the  same  type  of  proposition,  poten¬ 
tially  at  least,  insofar  as  it  involves  the  sharing  of  a  surplus 
milk  burden.  Perhaps  the  legal  theory  of  “de  minimus”  ex¬ 
cuses  the  addition  of  a  small  town,  such  as  Bedford,  to 
Metropolitan  Boston.  And  I  will  admit  that  it  would  not  be 
tolerable  to  permit  individual  towns  to  vote  themselves  out 
of  either  MTA  or  a  Federal  Order.  However,  I  am  genuinely 
concerned  when  it  is  proposed  to  make  a  very  major  addi¬ 
tion  to  a  Federal  Order,  in  terms  of  geographical  area  or 
number  of  producers,  and  yet  have  everyone,  present  and 
proposed,  vote  on  the  proposition,  and  count  only 
25  the  total  vote. 

Having  decided  once,  twice,  or  more,  as  the  Secre¬ 
tary  has,  that  these  proposed  new  areas  are  not  properly  a 
part  of  the  existing  Federal  Orders,  then  it  seems  to  me 
entirely  proper  and  appropriate  to  decide  now  that,  if  they 
do  need  Federal  control,  it  should  be  based  on  the  referen¬ 
dum  vote  of  these  local  producers  only.  If  they  separately 
want  Federal  control,  then  it  may  well  be  appropriate  and 
administratively  most  economical  later  on  to  combine  their 
marketing  areas  with  Springfield  or  Worcester  or  Boston. 

By  the  same  token,  of  course,  it  may  be  best  later  on  to 
join  the  four  Federal  Orders — Boston,  Springfield,  Worces- 
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ter,  and  Merrimac  Valley — since  under  these  proposals  they 
would  all  be  contiguous  and  continuous.  At  the  outset,  how¬ 
ever,  and  perhaps  even  permanently,  these  new  area?  might 
better  be  entirely  separate  with  a  different  pooling  ihethod. 

I  have  one  other  major  point  I  wish  to  make  in  this  presen¬ 
tation,  and  I  hesitate  somewhat  to  make  it  because!  I  may 
seem  to  appear  to  be  working  against  higher  farm  | prices. 
The  proponents  of  this  proposal,  however,  force  j  me  to 
make  clear  my  position.  Also,  Governor  Herter  dnd  the 
Milk  Control  Commission  are  charged  with  a  public  interest 
responsibility,  along  with  the  Secretary  of  Agriculture. 

Mr.  W.  P.  Davis  in  a  letter  dated  March  2,  1955  sent  to 
Senator  Aiken  and  Congressman  Mclntire,  members 
26  of  the  Senate  and  House  Committees  on  Agriculture 
in  Washington,  charged  that  those  responsible  for 
delaying  the  hearing  have  created  a  situation  whi^h  cost 
producers  a  lot  of  money  in  March,  1955.  I  want  tjo  read 
this  letter  and  a  copy  of  my  reply  to  it,  in  order  to  clpar  the 
record  on  this  major  point. 

The  letter  is  on  the  letterhead  of  the  New  England  Milk 
Producers  Association,  51  Cornhill,  Boston  8,  Massachu¬ 
setts,  March  2, 1955. 

i 

#  •  •  *  *  *  •  •  !  • 

29  The  Witness :  March  2, 1955,  Hon.  George  D.j Aiken, 
Senate  Office  Building,  Washington,  D.  C.,  anp  Hon. 
Clifford  G.  Mclntire,  House  Office  Building,  Washington, 
D.C.:  [ 

“Class  I  prices  in  the  Federal  Order  markets  of  Massa¬ 
chusetts  declined  44  cents  on  March  1.  Half  of  this;  reduc¬ 
tion  was  the  normal  seasonal  adjustment,  and  the  othjer  half 
resulted  from  the  supply-demand  provisions  of  the  formula. 
Similar  reductions  of  44  cents  occurred  in  all  the  j  State- 
controlled  markets  of  Massachusetts,  Maine  and  New  Hamp¬ 
shire. 

“The  primary  reason  for  the  proposed  extension!  of  ex¬ 
isting  marketing  areas  under  the  Boston,  Springfield  and 
Worcester  Orders  is  to  recover  Class  I  sales  now  beiing  lost 

| 

! 

i 

i 


to  unregulated  milk.  I  have  computed  the  amount  of  addi¬ 
tional  Class  I  sales  which  would  have  been  required 

30  to  avoid  the  supply-demand  reduction  of  22  cents  on 
March  1.  It  should  be  noted  that  the  supply-demand 

factor  is  based  on  a  two-month  average,  and  that  any  in¬ 
crease  in  Class  I  sales  as  a  result  of  extension  of  marketing 
areas  would  be  a  continuing  affair. 

“The  figures  show  that  an  increase  in  4-market  Class  I 
sales  of  6/10  of  1  per  cent,  on  a  two  months  basis  would  have 
been  sufficient  to  avoid  the  supply-demand  reduction  of  22 
cents  in  March.  In  terms  of  actual  volume  of  Class  I  sales, 
this  would  have  required  an  increase  in  Class  I  sales,  for  the 
four  markets,  of  630,000  pounds  per  month,  or  21,000  pounds 
per  day.  In  other  terms,  such  an  increase  would  amount 
to  9,880  quarts  per  day,  or  247  cans  per  day. 

“Those  who  have  been  responsible  for  delaying  the  hear¬ 
ings  have  created  a  situation  which  will  cost  Boston  pro¬ 
ducers  alone  about  $166,000  in  March.  To  all  producers 
supplying  milk  to  Massachusetts  markets,  both  Federal  and 
State,  the  loss  will  amount  to  about  $300,000  in  March. 

“Very  truly  yours, 

“New  England  Milk  Producers 9  Assoclvtion 
“s/W.  P.  Davis 
General  Manager 

cc  -  Mr.  T.  R.  Eastman 
Mr.  Neil  McLaren 
Directors 

District  Managers 

31  Mr.  Stanley  W.  Beal 
Mr.  Charles  K.  Laughton 

Fieldman’, 

*••#•*••• 

The  Witness:  The  proposal  of  the  New  England  Milk 
Producers  Association  to  bring  under  Federal  Milk  Orders 
a  very  large  area  in  Massachusetts  —  This  is  the  reply  to 
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the  letter  of  Mr.  W.  P.  Davis,  under  date  of  Marchj  2,  ad¬ 
dressed  to  the  Honorable  George  D.  Aiken  and  Hoiiorable 
Clifford  G.  Mclntire.  I  will  repeat.  The  proposal  bjp  New 
England  Milk  Producers  to  bring  under  Federal  Milk  Or¬ 
ders  a  very  large  area  in  Massachusetts  now  covered  by 
local  State  Milk  Control  Orders  has  created  a  great  deal  of 
discussion  and  controversy.  The  latest  public  Statement 
on  this  issue  is  the  letter  dated  March  2,  1955  from  iW.  P. 
Davis,  General  Manager,  New  England  Milk  Producers 
Association,  addressed  to  U.  S.  Senator  George  Aijeen  of 
Vermont,  and  U.  S.  Representative  Clifford  Mclntire  of 
Maine,  and  given  fairly  wide  distribution  in  New  England. 
In  this  letter,  Mr.  Davis  charges  that  those  responsible  for 
delaying  a  Federal  hearing  on  this  proposal  are  thereby 
responsible  for  half  of  the  44  cents  per  cwt.  decjfine  in 
32  Class  I  milk  prices  which  took  place  on  March  1>  1955, 
throughout  Massachusetts,  Maine,  and  New  Hamp¬ 
shire. 

This  is  a  serious  charge  and  deserves  careful  examination. 

I 

Here  are  some  of  the  facts  as  they  have  appeared  to  the 
producers  selling  in  these  local  State  markets  who  Would 
be  brought  under  Federal  control  by  these  proposals :  i 

1.  More  than  600  Massachusetts  dairy  farmers,  trader 
these  proposals  would  be  deprived  of  the  benefits  of!  their 
traditional  local  market  and  forced  into  a  larger  milk|  price 
pool.  For  a  typical  month  last  year,  this  would  have  re¬ 
duced  their  income  by  about  $30,000  or  $360,000  for  the  year 
— an  average  of  $600  per  producer.  These  local  producers, 
for  years,  have  enjoyed  a  top-price  local  market  the  satne  as 
Fall  River,  New  Bedford,  and  the  whole  States  of  Rhode 
Island  and  Connecticut,  with  most  all  of  their  milk  going 
for  local  fluid  milk  and  being  paid  for  as  Class  I. 

I 

2.  These  proposals  would  add  over  3,000  square  m^Ies  to 
the  marketing  areas  of  these  three  Federal  Orders,  ]which 
now  cover  less  than  1,000  square  miles.  Yet  they  would  add 
to  the  combined  sales  volume  less  than  12  percent. 
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3.  No  one  can  say  with  any  assurance  how  much  milk 
supply  would  be  added  as  an  offset  to  these  sales.  Certainly 
some  out-of-State  supply,  along  with  all  the  local  supply, 
would  be  added  to  the  regulated  volume.  It  cannot  be  ac¬ 
cepted,  therefore,  as  a  fact  that  if  all  this  local  area 

33  had  been  under  Federal  control  in  December  1954 
and  January  1955,  then  the  Class  I  price  in  March 

1955  would  have  been  22  cents  per  100  pounds  higher. 

4.  Such  a  statement  cannot  be  accepted  for  another  very 
important  reason.  That  reason  is  that  the  Secretary  of 
Agriculture,  in  adding  this  new  area,  would  have  been  re¬ 
quired,  in  order  to  protect  the  public  interest,  to  reexamine 
and  redefine  what  is  a  normal  supply,  and  probably  to  re¬ 
vise  the  whole  supply-demand  adjustment.  The  Secretary 
did  make  such  a  revision  when  the  supply-demand  adjust¬ 
ment  was  changed  to  cover  the  four  markets  rather  than 
just  Boston.  He  found  that  whereas  a  20  percent  surplus 
in  November  was  normal  for  Boston,  an  18  percent  surplus 
was  normal  for  the  four  markets  combined.  Some  figures 
below  18  might  be  normal  for  the  enlarged  area.  Certainly, 
with  any  different  figure,  no  conclusion  is  warranted  as  to 
what  a  larger  area  might  have  done  to  the  March  Class  I 
price. 

5.  There  is  still  a  third  reason  why  this  statement  cannot 
be  accepted.  This  is  the  fact  that  during  recent  months  milk 
production  has  been  running  further  behind  a  year  ago  in 
northern  New  England  than  it  has  in  these  local  Massachu¬ 
setts  markets.  This  means  that  the  more  local  milk  you  in¬ 
clude  in  the  picture,  the  more  you  dilute  or  v’ater  down  the 
effect  that  lower  milk  production  has  had  on  the  supply- 
demand  factor.  In  January  1955,  for  example,  total  milk 
supply  for  the  Boston  market,  mostly  out-of-State  milk, 

was  down  by  about  3.5  percent  from  a  year  ago, 

34  wrhile  milk  supply  in  the  other  three  Federal  Order 
markets,  mostly  local  milk,  was  down  less  than  1.8 

percent.  More  local  milk,  therefore,  might  have  prevented 
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the  increase  in  Class  I  price  last  December,  due  to  a:  better 
supply-demand  balance,  rather  than  prevented  the; March 
drop. 

| 

6.  Finally,  with  respect  to  Class  I  or  fluid  milk  sales  of 
Federal  Order  milk,  the  letter  from  Mr.  Davis  states  that 
the  primary  reason  for  the  proposed  extension  of  Federal 
control  is  to  recover  Class  I  sales  now  being  lost.  The  facts 
show  that  out-of-area  sales  of  Federal  Order  milk  Ijave  in 
all  recent  months  been  higher  rather  than  lower  thaii  in  re¬ 
cent  years.  Out-of-area  sales  in  January  1955  in  Boston,  for 
example,  were  12.4  percent  higher  than  a  year  earlier.  jUnder 
such  conditions,  it  wrould  hurt  rather  than  help  if  the  sjupply- 
demand  adjustment  were  revised  to  incorporate;  in  a 
“normal’’  concept  the  additional  milk  supply  and  milk  sales 
in  these  local  areas. 

7.  It  is  a  very  curious  fact  that  the  Fall  River  area,  under 
Federal  control,  is  allowed  to  continue  as  a  very  high  per¬ 
centage  Class  I  market,  with  dealers  pools  rather  than 
market  pools,  and  is  permitted  by  itself  to  decide  whether  it 
shall  be  under  Federal  or  State  control,  and  yet  there  is  no 
proposal  by  anyone  to  make  it  a  part  of  the  Boston  Federal 
Order.  Such  a  move  might  have  been  more  significjant  to 
the  March  Class  I  price  than  these  new  proposals,  sin<?e  Fall 

River  is  95  percent  Class  I  milk.  One  cannot!  avoid 
35  wondering  why  it  would  not  have  been  possible  to 
avoid  this  price  situation  in  March  1955  by  simply 
proposing  that  two  Federal  Orders  be  joined  rather  than  by 
proposing  that  a  whole  new  area  be  added  to  Federal  regu¬ 
lation.  Fall  River  represents  more  new  sales  than  the  total 
of  all  the  area  proposed  to  be  added  to  the  Bostoki  and 
Springfield  Orders,  and  less  new  supply. 

8.  Any  delay  in  a  public  hearing  on  these  proposals  for 
which  Massachusetts  local  producer  interests  may  bk  held 
responsible,  most  certainly  cannot  be  attributed  to  ahj  de¬ 
sire  to  reduce  the  prices  for  out-of-State  dairy  farmei^  sup¬ 
plying  our  markets,  to  any  desire  to  protect  or  perpetuate 
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unregulated  out-of-State  milk,  or  to  any  basic  desire  to  per¬ 
petuate  State  milk  control  or  to  hinder  any  needed  exten¬ 
sion  of  Federal  milk  control.  Such  delay  as  may  have  been 
caused,  has  come  about  instead  only  as  the  result  of  efforts 
to  insure  that  the  full  facts  would  be  heard,  to  insure  that 
all  of  the  alternative  solutions  would  be  fully  examined, 
and  to  insure  that  insofar  as  possible  the  local  producers 
affected  would  be  given  their  free  choice  as  to  what  type  of 
control  they  should  have. 

9.  If,  as  we  believe,  there  are  no  Massachusetts  producers 
in  these  local  areas  out  of  a  market;  if  they  each  have  a 
stable  market  in  their  local  area ;  if  their  net  prices  are  sub¬ 
stantially  higher  than  if  they  were  in  a  larger  urban  milk 
price  pool,  if  all  these  facts  are  correct,  then  one  can  only 

conclude  that  these  proposals  would  merely  serve  to 
36  take  away  Massachusetts  farm  income  and  spread  it 

over  the  northern  New  England  States  and  to  replace 
State  with  Federal  control.  Our  beliefs  on  these  matters  are 
made  stronger  by  our  failure  to  find  any  significant  changes 
between  present  conditions  and  those  which  existed  at  the 
time  that  the  Springfield  and  Worcester  Federal  Orders 
were  first  made  effective  early  in  1950.  Why  were  the  areas 
not  made  larger  at  that  time  ? 

10.  This  letter  from  Mr.  W.  P.  Davis  implies  with  obvi¬ 
ous  clarity  that  if  the  hearings  had  been  held,  then  his 
proposals  would  certainly  have  been  adopted.  He  conceives 
only  that  delay  of  decision  postponed  victory  for  him,  not 
that  delay  may  have  postponed  defeat.  Such  an  attitude 
serves  only  to  create  in  the  minds  of  those  who  may  be 
affected  adversely  an  impression  that  a  public  hearing  is 
only  pro  forma — that  once  you  go  to  a  hearing  then  the 
issue  is  settled.  The  facts  are  that  a  large  part  of  any  delay 
that  has  been  caused  by  any  Massachusetts  producer  in¬ 
terests  has  come  about  solely  through  efforts  to  insure  that 
there  would  be  no  prejudgment  of  the  issues.  This  means 
that  anyone  who  has  served  to  delay  the  hearings  can  be 
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blamed  for  an  “assumed”  result  of  such  hearingjs  only  if 
you  prejudge  or  “assume”  the  results.  Delay  can  b^  blamed 
for  postponed  results  only  if  results  are  prejudged. 

Examiner  Hyde :  Does  that  complete  your  statement,  Mr. 
Commissioner? 

The  Witness:  Yes. 

37  Examiner  Hyde :  You  may  cross-examine.  \ 
Apparently  there  is  no  cross-examination-4 

Mr.  Derr :  Yes,  there  is. 

Cross-examination 

i 

By  Mr.  Derr : 

Q.  I  just  want  to  ask  you  one  question.  Mr.  Hawes,  when 
you  raise  the  question  of  why  the  Springfield  and  Wprcester 
areas  were  not  made  larger  at  the  time  those  orders  were 
promulgated — 

**•#**#•• 

Q.  — you  were  not  presuming  that  the  Secretary  |had  the 
prerogative  to  include  in  his  considerations  an  are^  larger 
than  that  that  was  up  for  consideration  at  the  hearing? 
A.  My  presumption  would  have  been  that  that  would  have 
been  the  time  to  have  taken  in  a  larger  area  in  the  jform  of 
the  proposal  rather  than  by  decision  of  the  Secretary. 

Q.  You  appreciate,  though,  that  the  decision  can  lonly  be 
made  on  the  basis  of  the  proposals  up  for  consideration 
and  the  evidence  submitted  thereon?  A.  Ido.  j 

38  Examiner  Hyde :  Is  that  all,  Mr.  Derr? 

Mr.  Derr:  That  is  all.  j 

Examiner  Hyde :  Any  other  examination  ? 

If  not,  thank  you,  Mr.  Commissioner,  you  are  excused. 

#••#•••  #'j# 

56  C.  W.  Swonger  was  called  as  a  witness,  and,  j  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

i 
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Direct  Testimony 

58  The  Witness :  My  name  is  C.  W.  Swonger,  and  I 
am  testifying  in  behalf  of  producers,  members  of  the 

New  England  Milk  Producers  Associations,  supplying  milk 
to  the  markets  covered  by  this  hearing. 

59  This  hearing  is  held  primarily  to  consider  exten¬ 
sion  of  the  marketing  area  as  now  defined  under  the 

Springfield,  Worcester,  and  Greater  Boston  milk  market¬ 
ing  orders.  I  wish  to  emphasize  at  the  outset  that  the  pro¬ 
posals  to  extend  the  present  marketing  areas  come  primarily 
from  Massachusetts  producers. 
*••#••••• 

68  The  dealers  in  the  state-controlled  areas  are  sub¬ 
ject  to  partial  and  varying  regulation.  The  Milk 
Control  Commission  establishes  prices  to  be  paid  to  Massa¬ 
chusetts  producers.  It  has  no  control  over  prices  paid  for 
milk  from  out  of  State.  It  receives  reports  from  the  dealers 
indicated  in  the  monthly  price  announcements,  which  pre¬ 
sumably  are  audited  with  respect  to  utilization  and  pay¬ 
ments.  We  have  no  way  of  appraising  the  quality  of  audit 
and  verification  of  dealers’  reports  by  the  Milk  Commis¬ 
sion.  To  our  knowledge,  there  has  not  been  an  enforcement 
proceeding  in  the  last  ten  years,  involving  payments  to  pro¬ 
ducers,  at  least  one  which  reached  the  courts. 
*•##••••• 

71  I  have  said  little  as  yet  about  the  problem  of  un¬ 
regulated  milk,  or  its  relation  to  the  present  pro¬ 
posals.  This  is  not  a  new  problem,  but  has  been  emphasized 
by  conditions  which  developed  last  spring. 

During  most  of  last  year,  the  milk  of  some  200  Massa¬ 
chusetts  producers  was  coming  into  NEMPA  district  plants 
at  Springfield,  Worcester,  and  Andover  because  these  pro¬ 
ducers  had  no  other  market  for  their  milk.  The  great  bulk 
of  that  milk,  along  with  surplus  received  from  various 
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dealers,  had  to  go  into  Class  II  products.  As  milk!  produc¬ 
tion  declined  seasonally,  we  were  able  to  place  about  25 
percent  of  these  producers  with  dealers  who  operate  in  the 
present  Federal  Order  marketing  areas,  although 'some  of 
the  milk  of  this  25  percent  continued  to  go  into  Class  II 
uses.  We  were  able,  for  instance,  to  shift  one  group  of  pro¬ 
ducers  to  General  Ice  Cream  Corporation  in  Spifingfield, 
who  wanted  the  milk  to  go  into  cottage  cheese.  ThO  milk  of 
the  remaining  Massachusetts  producers  has  continued  to 
come  into  our  district  plants,  because  thefe  is  no 
72  other  market  for  their  milk.  While  local  producers 
are  without  a  regular  market,  or  their  milk  going  into 
Class  II  outlets,  a  number  of  dealers  in  the  State-Controlled 
areas  have  continued  to  bring  in  tank  milk  every  day  from 
outside,  unregulated  sources,  to  cover  their  fluid  mjlk  sales. 
**«#•«#!»• 

79  Four  plants  of  the  Dairymen’s  League  pre  now 
approved  for  the  sale  of  milk  in  Massachusetts  mar¬ 
kets.  One  of  these  is  at  Granville,  New  York,  a  f^w  miles 
from  the  Boston  Pool  plant  at  Pawlet,  Vermont.  Another 
is  at  Prattsville,  New  York,  about  50  miles  west  of  Chatham 

and  Hilldale.  The  third  is  at  Great  Bafrington, 

80  Massachusetts,  and  the  fourth  is  at  Vergenpes,  Ver¬ 
mont.  The  Granville  plant  was  withdrawn  from  the 

New  York  pool  effective  July  1.  1952.  The  plants  &t  Great 
Barrington,  Massachusetts,  and  Prattsville,  New  York, 
were  withdrawn  from  the  New  York  pool  as  of  February  1, 
1954.  The  designation  of  the  plant  at  Vergennes  as  a  New 
York  pool  plant  was  cancelled  effective  July  1,  1954,  since 
when  the  plant  has  been  in  and  out  of  the  New  York  pool  on 
a  month-to-month  basis.  It  was  not  in  the  pool  frf)m  July 
through  September.  It  was  pooled  on  the  basis  of  ship¬ 
ments  for  the  months  of  October  through  December  1954, 
and  was  out  again  for  January,  February,  and  Marcfi.  When 
a  larger  proportion  of  the  milk  can  be  sold  for  Cla^s  I  than 
the  average  for  the  pool,  the  plant  is  kept  out  of  {he  pool 
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and  when  fluid  sales  decline,  the  plant  is  returned  to  the 
pool.  The  important  fact,  however,  is  that  if  the  Granville 
plant  should  be  closed,  the  Dairymen’s  League  has  three 
other  plants  approved  for  shipment  to  Massachusetts  mar¬ 
kets,  two  of  which  are  operated  as  unregulated  plants,  and 
the  third  in  and  out  of  the  New  York  pool,  in  accordance 
with  the  interests  of  the  handler. 
#**#****• 

81  The  reason  why  various  dealers  have  chosen  to 
obtain  part  or  all  of  their  milk  supply  from  unregu¬ 
lated  sources,  outside  Massachusetts,  is  simple.  The  out¬ 
side  milk  is  cheaper  on  the  average  by  about  two  cents  per 
quart,  than  the  price  which  the  dealer  would  have  to  pay 
to  Massachusetts  producers  for  Class  I,  fluid  milk.  The  un¬ 
regulated  milk  is  not  paid  for  in  accorance  with  its  use,  or 
at  established  class  prices. 

The  State  Milk  Control  Commission  is  powerless  to  deal 
with  this  situation.  It  can  establish  a  price  to  be  paid  to 
Massachusetts  producers,  but  it  cannot  require  any  dealer 
to  buy  his  milk  from  Massachusetts  producers.  Neither 
can  it  regulate  the  price  paid  for  milk  from  out-of-State 
sources,  which  moves  in  interstate  commerce. 

The  competition  of  unregulated  milk  is  a  constant  threat 
to  the  market  for  producers  selling  in  the  State-controlled 
areas. 

86  Class  I  prices  in  the  Federal  order  markets  of  Mass¬ 
achusetts  declined  44  cents  on  March  1.  Half  of  this 
reduction  was  the  normal  seasonal  adjustment,  and  the 
other  half  resulted  from  the  supply-demand  provision  of 
the  formula.  Similar  reductions  of  44  cents  were  made  by 
the  Milk  Control  Commission  in  the  State  controlled  mar¬ 
kets  of  Massachusetts. 

The  primary  reason  for  the  proposed  extension  of  exist¬ 
ing  marketing  areas  is  to  recover  Class  I  sales  now  being 
lost  to  unregulated  milk.  We  have  computed  the  amount  of 
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additional  Class  I  sales  which  would  have  been  j  required 
to  avoid  the  supply-demand  reduction  of  22  cents  in  March. 
It  should  be  noted  that  the  supply-demand  factor  is  based 
on  a  two-month  average,  and  that  any  increase  ih  Class  I 
sales  as  a  result  of  extension  of  marketing  areas  j  would  be 
a  continuing  gain  to  producers. 

The  figures  show  that  an  increase  in  four-market  Class  I 
sales  of  6/10  of  one  percent  on  a  two-month  basis, 

87  would  have  sufficient  to  avoid  the  supply-demand 
reduction  of  22  cents  in  March.  In  terms  jof  actual 

volume  of  Class  I  sales,  this  would  have  required  an  in¬ 
crease  in  Class  I  sales,  for  the  four  markets,  of  630,000 
pounds  per  month,  or  21,000  pounds  per  day.  fn  figures 
that  may  be  more  readily  understood,  such  an|  increase 
would  have  amounted  to  9,880  quarts,  or  247  cansj  per  day. 

If  that  amount  of  additional  sales  had  been  supplied 
with  pool  milk,  the  Class  I  price  would  have  beep  22  cents 
higher  in  March,  to  all  producers  selling  in  Massachusetts 
markets.  The  delay  in  holding  the  hearings  created  a  sit¬ 
uation  which  cost  Springfield  producers  alone  about  $31,000 
in  March.  To  all  producers  supplying  milk  to  Massachu¬ 
setts  Markets,  both  State  and  Federal,  the  loss  amounted 
to  about  $300,000  in  March. 

If  the  Milk  Control  Commission,  or  any  other  group, 
desires  to  defend  the  sale  of  unpriced  milk  in  Massachu¬ 
setts  markets,  they  must  accept  responsibility  for  the  loss 
of  22  cents  in  the  Class  I  price  for  March,  to  all  producers 
selling  in  Massachusetts  markets. 

i 

#  *  *  #  *  *  #  i  *  • 

88  Much  will  be  said  about  the  preferred!  market 
which  producers  enjoy  in  the  State  controlled  areas, 

as  a  reason  why  they  do  not  wish  to  participate  in  the 
Springfield  or  Worcester  pools.  The  difference  in  prices 
is  not  so  much  as  it  may  appear,  and  it  is  made  possible 
primarily  by  the  fact  that  producers  and  dealers  in  the 
State  controlled  markets  can  unload  their  surplus 

89  on  the  market  pools. 
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In  an  individual  dealer  pool,  with  wide  variations 
in  prices  paid  to  different  groups  of  producers,  certain 
abuses  are  likely  to  develop.  The  high-use  dealer  is  in  a 
position  to  recover  a  part  of  the  price  which  he  apparently 
pays  for  his  milk,  through  excessive  trucking  charges  or 
other  devices.  The  disparity  in  prices  paid  by  various 
dealers  tends  to  defeat  effective  regulation,  and  is  not  equi¬ 
table  as  between  producers. 

In  a  market  pool  this  sort  of  a  situation  cannot  arise. 
If  all  dealers  pay  the  same  price,  the  producer  will  deliver 
his  milk  to  the  dealer  with  the  lowest  trucking  rate.  A 
market  pool  puts  competitive  pressure  on  trucking  rates, 
from  farm  to  plant. 

Other  dealers  in  the  State  controlled  areas  buy  milk  on 
a  flat-price  basis,  with  no  adjustment  for  butterfat,  but  in¬ 
sist  on  receiving  high  test  milk.  If  the  dealer  insists  on 
receiving  milk  of  4.2  percent  butterfat  test,  and  pays  for 
it  at  the  price  for  milk  of  3.7  percent  butterfat  test,  he  has 
five  points  additional  butterfat  at  no  cost  to  the  dealer,  or 
return  to  the  producer.  He  can  either  separate  the  addi¬ 
tional  butterfat  as  a  cheap  source  of  cream  supply,  or  sell 
it  in  the  form  of  fluid  milk  in  competition  with  other  dealers 
who  are  required  to  pay  for  additional  butterfat.  The  two 
devices  of  excessive  hauling  rates,  and  no  payment  for 
extra  butterfat  permit  dealers  in  the  State  controlled  areas 
to  discount  the  published  prices  which  they  appear 
90  to  pay  for  milk. 

More  important,  however,  is  the  fact  that  dealers 
in  the  State  controlled  markets  can  always  “adjust”  their 
receipts  by  handing  off  one  or  more  producers  to  the  market 
pools.  If  the  dealer’s  pay  price  is  comparatively  low,  he  can 
always  improve  it  by  dropping  producers,  or  by  limiting  the 
amount  of  milk  that  he  will  accept  from  individual  pro¬ 
ducers.  The  milk  which  is  displaced  in  the  local  market  then 
finds  its  way  into  the  Springfield  or  Worcester  pools. 

Extension  of  the  marketing  area  as  proposed  would  elim¬ 
inate  the  destructive  competition  of  blend  price  milk  from 
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unregulated  sources.  It  is  the  only  means  that  we  know  of 
to  insure  that  the  local  milk  will  find  a  market,  p]rimarily 
in  Class  I  outlets.  It  would  insure  stable  and  orderly  mar¬ 
keting  conditions,  and  an  equitable  distribution  of  the  sales 
and  surplus  between  different  groups  of  producer^  located 
in  the  same  supply  area. 

i 

91  Mr.  Krause:  Mr.  Presiding  Officer,  this  ^s  not  in 
the  nature  of  cross-examination.  It  occurs  tcJ  me  as  I 

have  heard  this  presentation  that  it  includes  what  jappears 
to  be  a  good  deal  of  opinion  or  expert  type  testiijnony.  I 
would  suggest  that  in  view  of  that,  Dr.  Swonger  give  us  a 
statement  of  his  education,  experience,  and  background  in 
supplementation  or  implementation  of  his  main  statement. 

Examiner  Hyde :  Dr.  Swonger,  if  you  desire  to  |do  that, 
you  may  proceed. 

The  Witness:  Well,  we  don’t  generally  do  it! in  New 
England  hearings,  but  I  will. 

Examiner  Hyde:  It  will  be  better  in  the  record  when 
opinions  evidence  is  going  to  be  used,  if  you  want  the 
greatest  value  attached  to  the  evidence. 

The  Witness:  I  attended  the  University  of  Kansas  for 
four  years,  and  followed  that  with  three  years  graduate 
work  at  Harvard.  I  taught  at  the  University  of  New  Hamp¬ 
shire,  in  the  Department  of  Economies  from  1927  jto  1940, 
and  since  1940  I  have  been  regularly  employed  as  economist 
by  the  New  England  Milk  Producers  Association. 

I  have  participated  in  all  the  State  and  Federal  hear¬ 
ings,  or  practically  all  of  them,  affecting  milk  prices  and 
marketing  conditions  in  New  England  over  the  last  15 
years,  and  a  few’  hearings  in  New  York.  I  did|  most  of 

92  the  work  in  drafting  or  preparing  the  original  orders 
that  went  into  Springfield  and  Worcester.  Ij  partici¬ 
pated  in  the  conversion  of  the  Merrimack  Valley  'market¬ 
ing  order  from  the  basis  of  an  individual  dealer  ppol  to  a 
market  pool.  I  have  also  acted  as  an  advisor  or  consultant 
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in  connection  with  either  amendment  proceedings  or  pro¬ 
mulgation  hearings  in  other  markets  outside  of  New  Eng¬ 
land. 

Mr.  Krause :  Were  you  a  member  of  any  special  commit¬ 
tees  during  that  time? 

The  Witness :  Well,  I  have  been  a  member  of  numerous 
committees.  I  was  a  member  of  the  Class  I  Price  Committee 
in  Boston,  and  the  Class  II  Price  Committee.  More  recently 
I  was  a  member  of  the  so-called  technical  committee  or 
Federal  Order  Study  Committee  which  was  created  by  the 
Secretary  of  Agriculture,  I  believe,  to  review  the  whole 
operation  of  the  Federal  Order  program. 
##•*••••• 

93  By  Mr.  Burke : 

Q.  Did  you  ask  for  this  specific  information  that  we  are 
now  talking  about,  about  the  amount  of  unregulated  milk? 
A.  I  can’t  sav  now. 

Q.  Well,  Doctor,  it  would  be  important,  wouldn’t  it,  to 
know  the  size  of  the  volume  of  so-called  unregulated  milk 
from  out  of  State  that  we  are  talking  about?  A.  It  would 
be  desirable. 

Q.  In  other  words,  if  there  is  a  relatively  small 

94  amount  of  it,  then  the  hypothesis  that  you  speak 
about,  the  possibility  of  unregulated  milk  coming  in, 

the  possibility  of  being  undersold,  would  be  greatly  mini¬ 
mized,  would  it  not?  A.  I  don’t  think  it  matters  particu¬ 
larly  whether  the  amount  is  large  or  small.  The  oppor¬ 
tunity  is  always  there,  the  attraction  to  the  dealer. 

Q.  In  other  words,  you  base  your  contention  for  the  ex- 
tention  of  a  Federal  marketing  area  on  the  possibility  of 
existing  milk  coming  in  from  unregulated  sources  rather 
than  the  actual  factual  situation  in  the  area  at  the  time 
under  discussion,  is  that  right?  A.  No,  I  think  not.  We 
base  our  case  on  a  number  of  factors. 

Q.  Well,  isn’t  it  true,  Doctor,  that  it  would  be  very  im- 
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portant  to  know  the  extent  of  unregulated  milk  Actually 
coming  in  at  the  time  we  are  having  these  hearings^  A.  It 
would  be  desirable  to  know,  yes. 

Q.  It  also,  Doctor,  would  be  desirable,  would  it  not,  to 
know  the  actual  price  that  dealers  are  paying  for  (that  so- 
called  unregulated  out-of-State  milk,  would  it  not?  A.  It 
would  be  interesting,  but  I  don’t  think  it  is  particularly 
important.  We  know  how  much  price  differential  oij*  spread 
there  is,  and  from  there  on  it  becomes  a  matter  of  bargain¬ 
ing  between  buyer  and  seller  as  to  who  gets  what. ; 

Q.  That  is  true,  Doctor,  but  as  a  matter  of*  fact,  if 

95  the  milk  is  coming  in  at  a  Class  I  price  without  any 
offsetting  amounts  as  a  result  of  this  bargaining  you 

speak  about,  then  there  is  no  evil  existing  in  the  market  at 
that  particular  moment,  is  there?  A.  No,  I  wouldn’t  agree 
with  that  at  all.  I  think  my  testimony  so  indicated. 

Q.  There  would  be  no  opportunity  for  anybody  to  under¬ 
sell  another  dealer  if  he  is  paying  the  same  Class  (I  price, 
would  there?  A.  Even  if  the  local  dealer  pays  the  local 
Class  I  price  for  outside  milk,  it  is  still  cheaper  than  receiv¬ 
ing  the  milk  from  producers,  and  local  producers  have  lost 
their  market. 

Q.  But  it  is  not  so  much  cheaper,  Doctor,  even  bn  your 
hypothesis,  that  has  caused  any  underselling  in  this  particu¬ 
lar  area  under  discussion ,  isn ’t  that  right  ?  A.  I  don)  ’t  know 
that  I  follow  your  question. 

Examiner  Hyde :  Let  us  have  the  question  read,j  please. 

(The  Reporter  read  from  his  notes  as  requested.) 

The  Witness:  By  underselling,  I  presume  you  would 
refer  to  resale  prices? 

Mr.  Burke:  That  is  correct. 

The  Witness :  I  would  have  to  say  that  I  have  nq  knowl¬ 
edge  on  that  score,  but  it  is  underselling  so  far  as  the  com¬ 
parable  cost  of  milk  received  from  local  producers  is 

96  concerned. 


i 
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By  Mr.  Burke: 

Q.  But  I  say  that  it  is  not  sufficiently  large  to  disturb  any 
sales  at  the  retail  level,  is  it?  A.  I  am  not  interested  in  the 
resale  level,  the  retail  level,  but  in  the  fact  that  producers 
have  lost  their  market. 

Q.  Isn't  it  a  fact  that  from  time  to  time  at  various  hear¬ 
ings  you  have  suggested  that  one  of  the  reasons  that  one 
might  need  a  Federal  Order  would  be  the  danger  of  the 
effect  of  unregulated  milk  upon  the  pricing  in  the  street? 
A.  No,  I  don't  think  that  is  true.  So  far  as  I  am  concerned, 
my  discussion  of  the  problem  is  from  the  standpoint  of  the 
danger  of  unregulated  milk  to  a  market  for  local  producers. 

Q.  But  the  danger  is  no  greater  now  than  it  was  six  years 
ago,  at  the  time  of  the  original  Springfield  hearing,  is  it? 
A.  Yes,  I  think  it  is.  There  has  always  been  this  disparity 
between  blend  price  milk  from  out  of  State  sources  and  the 
Class  I  price  as  established  to  local  producers.  It  is  greater 
in  the  sense  that  dealers  have  gradually  got  wise  to  the  op¬ 
portunities  to  purchase  blend  price  milk  from  unregulated 
sources,  and  also  to  the  fact  that  transportation  facilities 
have  improved  over  the  years  and  there  is  no  difficulty 
today  in  a  dealer  taking  a  tank  truck  and  heading 
97  for  Vermont  or  New  York  to  pick  up  blend  price 
milk  from  unregulated  sources.  So  while  the  gap 
in  prices  has  existed  for  as  long  as  the  dairy  industry,  I 
guess,  or  as  long  as  the  classified  price  system  has  existed, 
there  has  been  a  tendency  to  an  increasing  extent  for  deal¬ 
ers  to  take  advantage  of  the  opportunity. 

Q.  With  reference  to  that  last  remark,  Doctor,  have  you 
any  statistics  to  justify  the  remark  that  there  has  been  an 
increase  of  taking  advantage  of  purchase  of  outside  milk? 
A.  We  have  no  statistics  in  the  sense  of  knowledge  of  the 
volumes.  We  have  no  statistics  of  the  volume  of  outside 
milk  which  may  be  purchased  and  distributed  by  any  dealer 
who  is  purchasing  unregulated  milk.  We  have  observed, 
however,  an  increased  number  of  instances  or  cases  where 
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dealers  have  dropped  part  or  all  of  their  local  producers 
and  replaced  it  with  unregulated  milk  from  outside  sources. 

106  Now,  coming  to  the  question  of  the  supply-jdemand 
factor  in  the  formula,  if  this  Federal  area  were  ex- 

107  tended  to  include  the  areas  that  you  propose^,  would 
you  propose  also  to  amend  the  supply-demand  pro¬ 
vision  ?  A.  No,  I  see  no  reason,  need  or  basis  for  modifying 
the  supply-demand  provisions  of  the  orders  merely  on  this 
account. 

Q.  Certainly  it  should  be  revised,  should  it  not,  to  reflect 
the  high  rate  of  Class  I  sales  that  have  historically!  been  in 
the  State  milk  marketing  areas  that  you  propose  I  to  add, 
should  it  not?  A.  I  think  not.  I  think  that  the  four  markets 
involved  would  need  to  continue  to  carry  approximately  the 
same  proportion  of  reserve  supply  as  is  now  contemplated 
under  the  supply-demand  provisions  of  a  pricing  formula. 

Q.  But  that  would  then  not  correctly  reflect  the  use  of 
the  entire  area  as  enlarged,  would  it?  A.  I  think  i^  would. 
I  see  no  reason,  no  necessity  of  modifying  the  supply- 
demand  factor  by  reason  of  the  additional  marketing  area, 
expansion  of  the  marketing  area. 

Q.  When  in  your  testimony  you  said  that  you  added  the 
Class  I  sales  in  the  State  area  in  order  to  bring  apout  an 
effective  change  in  the  Class  I  price  in  the  Federal  areas, 
what,  if  any,  statistical  recognition  did  you  give  to  the  pro¬ 
duction  that  would  come  along  with  those  Class  X  sales? 
A.  I  don’t  think  the  question  is  too  well  phrased^ 

Q.  That  may  be,  Doctor,  but  do  you  get  what  ij  mean? 
A.  — in  respect  to  adding  something  or  otheir  in  the 

108  State  controlled  areas,  but  I  will  try  and  answter  what 
I  think  is  the  intent  of  the  question. 

Examiner  Hyde :  Maybe  you  better  tell  him  what  |you  be¬ 
lieve  the  question  to  mean,  so  you  will  be  on  common  ground 
before  you  answer. 

The  Witness:  If  I  understand  you  correctly,  you  are 
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asking  me  whether  we  took  account  of  the  receipts  that 
would  be  added  as  well  as  the  Class  I  sales. 

Mr.  Burke :  That  is  correct. 

The  Witness :  For  the  specific  comparison  which  I  made, 
the  answer  is  no,  because  we  had  no  way  of  knowing  what 
receipt  would  be  added.  In  some  instances,  if  the  market¬ 
ing  areas  were  extended,  the  market  pools  would  acquire 
additional  Class  I  sales  with  no  receipts,  and  in  other  in¬ 
stances  additional  Class  I  sales  with  a  modicum  of  receipts, 
but  no  way  of  judging  what  the  latter  would  amount  to. 

By  Mr.  Burke : 

Q.  In  other  words,  Doctor,  in  arriving  at  the  conclusion 
that  the  price  would  have  been  22  cents  higher,  you  were 
missing  one  of  the  important  factors  that  should  go  into  the 
computation,  isn’t  that  right?  A.  I  don’t  think  so,  not  as 
we  phrased  the  illustration.  The  illustration  simply  says 
that  if  an  additional  247  cans  per  day  of  Class  I  sales  had 
been  supplied  with  pool  milk  instead  of  unregulated  milk, 
the  Class  II  price  would  have  been  22  cents  higher 
109  in  March. 

Q.  The  Class  I  price?  Did  you  mean  the  Class  I 
price,  doctor?  A.  Yes. 

Examiner  Hyde:  Will  the  Reporter  read  the  answer 
please? 

(The  Reporter  read  from  his  notes  as  requested.) 

The  Witness :  Where  I  said  Class  II  price,  I  meant  Class 
I  price. 

By  Mr.  Burke: 

Q.  But  short  of  adding  the  entire  area  of  the  Class  I 
sales  that  you  included  to  the  existing  Federal  market  area, 
you  could  not  accomplish  that  result  by  either  State  or  Fed¬ 
eral  control,  could  you?  A.  Well,  let’s  take  an  illustration 
like  Gardner  Creamery,  which  I  haven’t  yet  reached  but 
which  is  entirely  supplied  with  unregulated  milk. 
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Q.  That  is  in  the  Worcester  area,  isn’t  it?  A.  YCs.  In 
that  particular  illustration,  if  Gardner  were  a  part  of  the 
Federal  Order  marketing  area,  the  Class  I  sales  yould 
accrue  to  the  Worcester  pool.  I  would  seriously  question 
whether  Gardner  Creamery  supply  would  continue  to j  come 
from  the  present  unregulated  source.  There  seems  to  me 
to  be  an  illustration  where  you  would  definitely  pick  up 
Class  I  sales  without  a  corresponding  addition  to  receipts. 

I  could  quote  others,  but  I  won’t. 

110  Q.  On  the  other  hand,  if  Gardner  Creamery’s 
source  did  come  into  the  Worcester  pool,  it  would 
greatly  increase  receipts  against  Class  I  sales,  would  if  not? 
A.  I  would  agree  only  if  you  would  delete  greatly. 

Q.  Well,  to  some  extent,  anyway?  A.  To  some  extent, 
yes.  But  the  only  reason  for  keeping  a  plant  out  of  i  pool 
or  operating  it  as  an  unregulated  plant  is  that  the  handler 
finds  he  can  sell  a  larger  proportion  of  his  receipts  to  Class 
I  use  than  the  market  pool  average. 


114  Q.  Doctor,  I  just  want  to  have  you  clarify  one  term 

115  that  we  have  used  so  that  we  will  understand  we  are 
using  the  same  term.  That  is  when  we  have  spoken  about 
unregulated  milk,  have  you  been  referring  to  milk|  that 
came  from  out  of  State,  not  regulated  by  the  Massachusetts 
or  any  other  State  Milk  Control  Board,  and  not  regulated 
by  any  Federal  Government  milk  marketing  order?  j  A.  I 
use  the  term  unregulated  milk  to  refer  to  milk  which  comes 
from  out  of  State  sources  and  is  not  regulated  as  to  pr^ce  by 
either  State  or  Federal  agencies. 
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By  Mr.  Derr: 


Q.  Going  back  to  Mr.  Burke’s  question  of  whether 
or  not  it  would  be  desirable  to  re-examine  the  supply-de¬ 
mand  adjustment,  isn’t  it  true  that  if  the  seasonality  of 
Class  I  business  of  the  handlers  in  the  area  proposed  for 
extension  were  similar  to  that  of  presently  regulatedj  han- 
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dlers,  that  there  would  be  no  need  to  do  any  alteration  of  the 
supply-demand  adjustment  in  any  event?  A.  I  certainly 
think  so,  because  there  was  one  peculiar  kind  of  reasoning 
that  we  heard  this  morning  that  bothers  me  no  end.  We  are 
told  on  the  one  hand  that  these  local  markets  are  high  Class 
I  use  markets  and,  at  the  same  time,  that  their  inclusion 
would  operate  to  depress  the  supply-demand  adjustment. 
I  don’t  think  that  makes  sense.  I  see  no  reason  or  neces¬ 
sity  to  modify  the  supply-demand  factor  by  reason  of  in¬ 
clusion  of  the  additional  cities  or  towns  in  the  marketing 
areas. 

Q.  You  dealt  at  some  length  in  your  statement  on  the 
availability  of  outside  milk  from  certain  unregulated  plants 
of  Dairymen’s  League,  and  you  also,  I  think,  indicated  in 
your  statement  that  the  usual  price  at  the  plant  for  such 
milk  could  be  considered  to  be  the  New  York  blend.  Could 
you  tell  us  what  other  sources  of  outside  milk  might  be 
available?  A.  Well,  the  other  sources,  a  number  of  which 
I  enumerated  but  did  not  elaborate  upon  here,  be- 
117  cause  they  will  come  up  for  later  discussion  and  con¬ 
sideration,  would  be  non-pool  plants  or  unregulated 
plants  in  northern  New  England.  A  number  of  them  are 
mentioned  in  this  statement,  but  not  developed  because 
they  have  more  application  to  other  areas  than  they  do  to 
Springfield.  And  later,  at  the  session  in  Worcester,  I  intend 
to  introduce  an  exhibit  showing  actual  prices  paid  by  un¬ 
regulated  buyers. 

Q.  By  and  large,  the  outside  milk  that  would  be  available 
for  the  handlers  in  the  area  proposed  for  extension  would 
be  the  same  as  would  currently  be  available  to  presently 
regulated  Springfield  handlers?  A.  I  have  a  little  difficulty 
with  that  one,  because  if  milk  is  purchased  or  received  by  a 
regulated  handler  under  the  Springfield  order,  it  becomes 
fully  regulated  and  priced.  I  wonder  if  you  could  rephrase 
your  question. 

Q.  Yes,  I  will  be  glad  to.  My  inquiry  specifically  was 
directed  only  to  find  out  if  the  sources  of  milk  other  than 
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what  would  normally  be  determined  producer  milk  would, 
under  usual  circumstances,  be  the  same  for  Springfield 
handlers  or  handlers  in  the  area  to  which  we  would  extend 
regulation  if  we  adopted  your  proposal.  A.  Geograph¬ 
ically,  yes. 

*  •  *  *  •  •  *  •  j  • 

118  By  Mr.  Krause :  j 

*  •  *  *  *  *  •  *  |  • 

120  Q.  It  is  conceivable,  is  it  not,  that  some  of !  these 
plants  might  not  be  pool  plants  as  defined  iji  the 

present  order,  by  the  mere  addition  of  the  new  territory  to 
the  marketing  area?  A.  Certainly.  To  the  extent  that  a 
dairymen’s  League  supplies  unregulated  milk  to,  sayj,  Ben 
Center  in  Greenfield,  I  certainly  don’t  think  that  thejv  are 
going  to  pool  that  plant  in  Springfield  for  the  small  volume 
of  sales  that  they  have  in  Greenfield. 

The  addition  of  Greenfield  to  the  marketing  area  \yould 
not  bring  with  it  a  plant  such  as  the  Dairymen’s  League 
operates  at  Granville.  j 

In  the  first  place,  I  would  doubt  very  much  if  therq  was 
sufficient  volume  of  sales  to  meet  the  shipping  requirements 
or  that  the  Dairymen’s  League  would  be  interested  inj  con¬ 
tinuing  to  supply  that  outlet  if  they  had  to  supply  it  jwith 
pool  milk. 

Q.  In  that  situation,  is  there  a  provision  or  are  there;  pro¬ 
visions  in  this  order  that  would  serve  to  regulate  such  a 
plant  as  efficiently  with  respect  to  the  milk  which  actually 
enters  the  area,  that  is,  in  your  newly  proposed  extended 
area?  A.  You  are  referring,  I  take  it,  to  the  unregulated 
plant  such  as  is  operated  by  the  Dairymen’s  League  in 
Granville,  New  York?  | 

Q.  And  which  is  not  supplying  a  sufficient  percentage  of 
its  Class  I  disposition  into  the  marketing  area  tq  be- 

121  come  a  full  fledged  pool  plant.  A.  Yes,  there  are  kuch 
provisions  presently  in  the  Springfield  order. 

Q.  Might  I  suggest  a  reference  to  Section  996.65,  and  pos¬ 
sibly  996.66  in  a  little  different  setting?  A.  They  are  pom- 
monly  referred  to  as  compensatory  payments  on  outside 
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milk,  although  we  don’t  use  the  term  compensatory  pay¬ 
ments  in  the  order.  It  is  handled  strictly  as  an  accounting 
technique. 

Generally  speaking,  if  the  operator  of  a  plant,  such  as 
the  one  at  Granville,  sells  some  portion  of  the  milk  to 
handlers  regulated  under  the  Springfield  order,  whether 
that  is  the  present  order  or  an  expanded  one,  but  fails  to 
sell  a  sufficient  portion  of  the  milk  in  the  Springfield  market 
to  qualify  for  pooling,  that  milk  is  considered  as  outside 
milk. 

Q.  Is  it  outside  in  the  sense  of  being  not  within  the  pool? 
A.  In  the  sense  of  non-pool.  The  handler  receiving  such 
milk  is  charged  for  the  milk  according  to  its  use,  and  cred¬ 
ited  with  payment  for  the  milk  at  the  Class  II  price,  so  that 
the  pool  gets  the  benefits  of  any  Class  I  sales  which  are 
supplied  from  unregulated  milk. 

Q.  If  such  a  plant,  although  not  a  pool  plant,  is  primarily 
a  Class  I  operation,  would  it  be  fair  to  include  all  of  the 
milk  at  that  plant,  all  of  the  Class  I  sales  at  that 
122  plant,  in  this  local  pool  although  the  plant  is  not 
primarily  associated  with  this  pool  but  might  be 
primarily  associated  with  other  markets?  A.  I  would  say 
no.  The  whole  purpose  of  the  pooling  provisions  in  an  order 
is  to  separate  out  the  plants  which  are  considered  to  be  a 
part  of  the  regular  supply  of  milk  for  a  particular  market 
from  those  plants  who  are  only  occasional  or  casual  sup¬ 
pliers  of  milk  in  the  market. 

Those  plants  that  are  regularly  identified  with  the 
market,  or  identified  in  a  substantial  way  with  supplying 
milk  to  the  Springfield  market,  would  be  pooled,  and  those 
plants  that  are  not  so  identified  would  not  be  pooled  or 
regulated. 

Q.  And  your  pool  plant  provisions  or  requirements  are 
designed  to  indicate  which  plants  are  primarily  associated 
with  the  Springfield  market  as  distinguished  from  some 
other  market,  and  may  be  depended  upon  as  regular  sources 
of  supply  for  this  market?  A.  Yes. 

Q.  In  the  case  of  a  plant  which  is  not  a  pool  plant  under 
that  kind  of  definition,  and  which  is  not  under  some  other 
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Federal  regulation,  can  we  ascertain  with  certainty  |  exactly 
how  much  was  paid  at  source  for  a  particular  lot  of  milk, 
bearing  in  mind  that  the  source  may  not  have  and  probably 
does  not  have  an  enforceable  classified  plan  of  (pricing, 
minimum  pricing?  A.  No. 

123  Q.  Under  a  Federal  order,  the  milk  which  is 
regulated  under  a  Federal  order  and  pooled  Under  a 

Federal  order  is  both  classified  and  priced  at  source  at  the 
farm  level,  is  it  not?  A.  Yes,  or  at  the  plant  level. 

Q.  Well,  at  the  level  when  the  farmer  first  delivers  his 
milk  to  the  first  plant — A.  Yes. 

Q.  — in  raw  form  in  his  own  cans,  usually.  A.  Yes. 

Q.  We  never  price,  do  we,  or  at  least  we  don’t  price  under 
this  order,  any  inter-handler  sales  of  milk?  A.  No.  j 

Q.  Nor  do  we  attempt  to  fix  a  proper  margin  of  profit  or  a 
proper  handling  charge  for  any  such  inter-handler  $ales  of 
milk?  A.  No. 

Q.  Since  we  do  not  price  producer  milk  in  an  unregulated 
plant,  I  would  suppose  that  we  should  assign  to  that  milk  a 
comparable  value  if  we  can  for  purposes  of  these  payments 
on  outside  or  unregulated  milk,  is  that  right?  A.  Yes,  we 
have  to  assign  some  value  to  that  milk,  and  probably  the 
best  guage  is  the  alternative  value  in  other  uses,  and  if  the 
handler  were  unable  to  sell  it  as  fluid  milk  jin  this 

124  market,  that  alternative  value  would  probably  be  the 
Class  II  value. 

Q.  In  other  words,  we  must  treat  it  as  surplus  mijk  since 
it  would  be  surplus  to  his  other  operation  ?  That  is,  jn  these 
situations  that  you  are  talking  about?  A.  Yes. 

Q.  If  it  were  surplus  milk  under  the  Springfield  order, 
what  value  would  it  be  assigned  at  source,  at  the  | farmer 
source?  A.  It  would  be  assigned  a  value  equal  j  to  the 
Springfield  Class  II  price. 

Q.  So  that  when  we  attempt  to  assign  a  value  comparable 
to  a  Class  price,  that  is  a  value  at  an  unregulated,  unclassi¬ 
fied  price,  which  we  do  our  best  to  assign,  a  value  compar¬ 
able  to  a  Class  price,  we  assign,  again,  a  price  at  source,  do 
we,  not  a  price  at  some  later  level  of  distribution?  A.  Yes. 

Q.  And  in  situations  where  we  can  properly  consider 
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this  milk  to  have  been  surplus  to  either  another  Class  I 
operation,  primarily  associated  with  some  other  market,  or 
primarily  surplus  to  a  manufacturing  operation,  do  you 
think,  in  your  opinion  as  an  expert,  that  it  is  appropriate 
and  proper  to  assign  it  a  Class  II  value  for  purposes  of  these 
charges?  A.  I  do,  definitely.  That  has  been  the  method  by 
which  it  has  been  handled  in  our  New  England  Federal 
orders,  and  I  contemplate  no  change  in  those  pro- 

125  visions  in  the  event  that  the  marketing  areas  are 
expanded  as  proposed. 

Q.  One  other  question.  If  outside  milk  or  milk  from  un¬ 
regulated  sources  comes  into  an  area  such  as  this,  where  a 
classified  pricing  plan  has  been  set  up  by  the  Federal  gov¬ 
ernment,  may  it  not  be  attracted  to  this  area  by  the  fact 
that  a  Class  I  price  has  been  imposed  on  locally  produced 
milk  which  is  produced  primarily  to  serve  this  market? 
A.  I  would  say  it  would  be  attracted  by  that  fact,  if  we  per¬ 
mitted  those  occasional  shipments  to  share  in  the  Class  I 
sales  in  the  market.  The  technique  which  you  have  de¬ 
veloped  prevents  those  casual  or  occasional  shipments 
from  sharing  in  the  Class  I  sales  in  the  market. 

Q.  In  your  opinion,  is  the  charge  thus  imposed  necessary 
in  order  to  place  the  outside  milk  on  as  close  a  comparable 
and  initial  basis  as  milk  which  is  fully  regulated  and 
priced?  A.  Yes.  I  think  it  is  an  essential  part  of  the  re¬ 
quirement  of  insuring  a  uniform  cost  of  milk  to  handlers 
whether  it  comes  from  a  regulated  or  unregulated  source. 

Q.  If  unpriced,  unregulated  milk  were  to  come  into  a 
regulated  market,  without  some  such  compensating  device, 
what  would  be  an  effect  on  the  utilization  of  producer  milk 
which  has  been  produced  primarily  for  the  purpose  of  being 
a  dependable  source  of  supply  of  fluid  milk  for  a  market¬ 
ing  area?  A.  The  effect  would  be  to  displace  pro- 

126  ducer  milk  from  Class  I  use. 

Q.  And  if  it  is  so  displaced,  what  happens  to  the 
producer  milk  classification  ?  Does  it  not  then  become  Class 
IT  milk,  insofar  as  it  has  been  displaced?  A.  It  becomes 
Class  II  milk,  yes. 
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Q.  And  does  not  that  have  an  adverse  effect  on  th^  entire 
minimum  pricing  structure  which  the  Secretary  jbas  de¬ 
signed  for  a  marketing  area  pursuant  to  Section  8  (c)  18 
of  the  Statute?  A.  Definitely.  I  don’t  think  it  is  possible 
to  maintain  a  minimum  pricing  structure  or  classified  price 
plan  without  such  provisions  relating  to  outside  pr  non¬ 
pool  milk. 

Q.  In  your  opinion,  Doctor,  would  these  provisions  of  the 
existing  order  be  suitable  and  appropriate  and  necessary  to 
any  milk  from  such  plants  which  might  enter  your  proposed 
expanded  market  ?  A.  In  my  opinion  they  would  bei 

Examiner  Hyde :  Mr.  Krause,  if  it  is  agreeable,  ind  will 
not  interrupt  you,  at  this  point  we  will  have  a  brief  recess. 

(Brief  recess) 

127  Examiner  Hyde :  The  hearing  is  in  order. 

Mr.  Krause  ? 

By  Mr.  Krause : 

Q.  Mr.  Swonger,  this  question  of  payments  on  sjo-called 
outside  milk  that  you  were  talking  about,  is  that  peculiar  to 
the  Springfied  market  or  to  the  expansion  of  the  Springfield 
market  that  you  are  proposing,  or  does  it  likewise  extend  to 
the  expansion  of  the  other  markets  that  you  are  proposing? 
A.  It  extends  equally  to  expansion  of  the  other  markets 
which  we  are  proposing.  It  is  an  essential  part  or! feature 
of  a  market-wide  pool,  I  would  say. 

Q.  I  wish  you  would  direct  your  attention  to  the  second 
of  these  two  provisions  of  the  Springfield  order  which  I 
understand  is  also  a  feature  in  some  of  these  otherj  orders, 
namely  what  happens  when  milk  comes  into  a  marketing 
area  from  a  plant  which  is  subject  to  Federal  regulation. 
May  there  be  some  problem  there?  A.  I  don’t  think  so. 
That  provision  was  incorporated  in  the  secondary  j  market 
orders  at  the  time  they  were  adopted,  or  in  the  cas4  of  the 
Merrimack  Valley  order  at  the  time  it  was  converted  to 
market-wide  pool,  for  two  reasons,  I  think,  although  they 
may  be  simply  reverse  aspects  of  the  same  thing:  Onjthe  one 
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this  milk  to  have  been  surplus  to  either  another  Class  I 
operation,  primarily  associated  with  some  other  market,  or 
primarily  surplus  to  a  manufacturing  operation,  do  you 
think,  in  your  opinion  as  an  expert,  that  it  is  appropriate 
and  proper  to  assign  it  a  Class  II  value  for  purposes  of  these 
charges?  A.  I  do,  definitely.  That  has  been  the  method  by 
which  it  has  been  handled  in  our  New  England  Federal 
orders,  and  I  contemplate  no  change  in  those  pro- 

125  visions  in  the  event  that  the  marketing  areas  are 
expanded  as  proposed. 

Q.  One  other  question.  If  outside  milk  or  milk  from  un¬ 
regulated  sources  comes  into  an  area  such  as  this,  where  a 
classified  pricing  plan  has  been  set  up  by  the  Federal  gov¬ 
ernment,  may  it  not  be  attracted  to  this  area  by  the  fact 
that  a  Class  I  price  has  been  imposed  on  locally  produced 
milk  which  is  produced  primarily  to  serve  this  market? 
A.  I  would  say  it  would  be  attracted  by  that  fact,  if  we  per¬ 
mitted  those  occasional  shipments  to  share  in  the  Class  I 
sales  in  the  market.  The  technique  which  you  have  de¬ 
veloped  prevents  those  casual  or  occasional  shipments 
from  sharing  in  the  Class  I  sales  in  the  market. 

Q.  In  your  opinion,  is  the  charge  thus  imposed  necessary 
in  order  to  place  the  outside  milk  on  as  close  a  comparable 
and  initial  basis  as  milk  which  is  fully  regulated  and 
priced?  A.  Yes.  I  think  it  is  an  essential  part  of  the  re¬ 
quirement  of  insuring  a  uniform  cost  of  milk  to  handlers 
whether  it  comes  from  a  regulated  or  unregulated  source. 

Q.  If  unpriced,  unregulated  milk  were  to  come  into  a 
regulated  market,  without  some  such  compensating  device, 
what  would  be  an  effect  on  the  utilization  of  producer  milk 
which  has  been  produced  primarily  for  the  purpose  of  being 
a  dependable  source  of  supply  of  fluid  milk  for  a  market¬ 
ing  area?  A.  The  effect  would  be  to  displace  pro- 

126  ducer  milk  from  Class  I  use. 

Q.  And  if  it  is  so  displaced,  what  happens  to  the 
producer  milk  classification  ?  Does  it  not  then  become  Class 
II  milk,  insofar  as  it  has  been  displaced?  A.  It  becomes 
Class  II  milk,  yes. 
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Q.  And  does  not  that  have  an  adverse  effect  on  tlje  entire 
minimum  pricing  structure  which  the  Secretary  jhas  de¬ 
signed  for  a  marketing  area  pursuant  to  Section  $  (c)  18 
of  the  Statute?  A.  Definitely.  I  don’t  think  it  is  (possible 
to  maintain  a  minimum  pricing  structure  or  classified  price 
plan  without  such  provisions  relating  to  outside  |or  non¬ 
pool  milk. 

Q.  In  your  opinion,  Doctor,  would  these  provisions  of  the 
existing  order  be  suitable  and  appropriate  and  necessary  to 
any  milk  from  such  plants  which  might  enter  your  proposed 
expanded  market?  A.  In  my  opinion  they  would  bet 

Examiner  Hyde:  Mr.  Krause,  if  it  is  agreeable,  and  will 
not  interrupt  you,  at  this  point  we  will  have  a  brief  recess. 

(Brief  recess) 

127  Examiner  Hyde :  The  hearing  is  in  order. 

Mr.  Krause  ? 

| 

By  Mr.  Krause : 

Q.  Mr.  Swonger,  this  question  of  payments  on  So-called 
outside  milk  that  you  were  talking  about,  is  that  peculiar  to 
the  Springfied  market  or  to  the  expansion  of  the  Springfield 
market  that  you  are  proposing,  or  does  it  likewise  extend  to 
the  expansion  of  the  other  markets  that  you  are  proposing? 
A.  It  extends  equally  to  expansion  of  the  other  markets 
which  we  are  proposing.  It  is  an  essential  part  or!  feature 
of  a  market-wide  pool,  I  would  say. 

Q.  I  wish  you  would  direct  your  attention  to  ths  second 
of  these  two  provisions  of  the  Springfield  order  ^rhich  I 
understand  is  also  a  feature  in  some  of  these  othed  orders, 
namely  what  happens  when  milk  comes  into  a  marketing 
area  from  a  plant  which  is  subject  to  Federal  regulation. 
May  there  be  some  problem  there?  A.  I  don’t  think  so. 
That  provision  was  incorporated  in  the  secondary!  market 
orders  at  the  time  they  were  adopted,  or  in  the  casfe  of  the 
Merrimack  Valley  order  at  the  time  it  was  converted  to 
market-wide  pool,  for  two  reasons,  I  think,  although  they 
may  be  simply  reverse  aspects  of  the  same  thing:  On  the  one 
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hand  it  was  to  recognize  differences  in  the  zone  location  and 
transportation  differences,  differentials,  for  individual 
country  plants  as  between  a  market  like  Boston  and 

128  Springfield.  For  instance,  a  Boston  country  plant  at 
Pawlet  might  be  located  in  the  21st  zone  from  Boston 

and  yet  be  only  ten  zones  from  Springfield.  It  was  put  in 
there  to  insure  uniform  cost  of  Class  I  milk  to  all  handlers 
in  the  Springfield  market  regardless  of  whether  it  came 
from  Springfield  pool  sources  or  Boston  pool  sources. 

Then  we  also  had  the  problem  of  a  New  York  pool  plant,  it 
was  a  New  York  pool  plant  at  the  time,  located  at  Great  Bar¬ 
rington,  which  is  some  certain  number  of  zones  from  New 
York,  but  a  relatively  short  distance  from  Springfield.  Of 
course,  there  was  always  the  possibility  of  movements  of 
New  York  Class  I-B  milk  from  the  New  York  pool  plant  at 
Great  Barrington  to  Springfield,  and  that  milk  would  carry 
a  lower  price  under  the  New  York  order  than  it  would  under 
the  Springfield  order  by  reason  of  differences  in  zone  and 
differences  in  transportation  allowances. 

Consequently,  Section  66,  which  relates  to  payments  on 
Class  I  receipts  from  other  Federal  order  markets,  had  an 
application  both  to  receipts  from  New  York  and  Boston 
order  pool  plants. 

As  I  say,  the  one  underlying  objective  is  to  insure  that  all 
handlers  in  the  Springfield  market  paid  the  same  price  for 
their  milk,  their  Class  I  milk. 

That  is  a  rather  lengthy  answer  to  your  question,  but  I 
think  it  is  just  as  essential  if  the  present  marketing 

129  area  is  expanded  as  it  has  been  in  the  past. 

Q.  We  do  know  in  that  kind  of  a  situation,  though, 
exactly  how  much  was  paid  for  the  milk  at  source  in  this 
situation,  because  it  was  priced  and  paid  for  under  another 
Federal  order.  A.  Yes,  and,  sir,  consequently  the  applica¬ 
tion  of  Section  66  to  Class  I  receipts  from  other  Federal 
order  markets  is  equal  to  the  difference  in  the  Class  I  price 
that  would  be  applicable  under  the  Springfield  order  and 
the  other  order  from  which  the  milk  came. 
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Q.  Again,  is  this  a  problem  that  is  peculiar  to  this  Spring- 
field  order,  or  is  it  also  applicable  to  any  extension  of  terri¬ 
tory  of  other  orders  as  you  propose?  A.  It  is  equally  ap¬ 
plicable,  I  think,  to  extension  of  the  marketing  arpas  under 
any  other  secondary  market  order. 

Examiner  Hyde :  Is  it  clear  in  this  record  what  you  mean 
by  any  other  secondary  market  order? 

The  Witness :  Well,  that  is  a  term  we  use  to  injclude  the 
Merrimack  Valley,  Springfield,  Worcester,  and  Flail  River 
orders  in  contrast  to  Boston  or  New  York,  which  is|  referred 
to  as  a  primary  market. 

#  #  *  *  *  *  *1#  • 

130  By  Mr.  Mahony : 

Q.  Dr.  Swonger,  is  it  fair  to  say  that  whenever  you 
have  a  Federally  regulated  market,  that  in  an  adjacent  area 
which  is  unregulated  the  market  in  that  unregulated  area 
will  affect  the  Federal  order  area?  A.  We  thinkj  that  the 
Federal  order  areas  are  being  adversely  affected  by  condi¬ 
tions  that  have  developed  in  the  State  controlled  jareas,  in 
several  different  ways. 

Q.  And  that  would  be  true  wherever  you  did  find  a 
Federally  regulated  area?  A.  Well,  probably  ini  varying 
degree,  yes.  We  are  addressing  ourselves  here  partic- 

131  ularly  to  Springfield,  and  later  on  to  Worcester. 

Q.  I  realize  that,  Doctor.  But  as  a  general  princi¬ 
ple,  it  is  true?  A.  Well,  in  our  experience  the  market  pool 
orders,  as  they  are  called,  in  Boston,  Worcester  ancjl  Spring- 
field  have  become  the  dumping  ground  for  the  surplus  milk 
from  State  controlled  areas. 

Q.  That  situation  would  be  true  no  matter  where  it  did 
exist,  anywhere  in  the  country?  A.  Well,  that  is  an  awful 
broad  territory  to  take  in.  I  don’t  pretend  to  be  particularly 
familiar  with  Memphis  or  Chicago. 

Q.  Well,  if  that  principle,  general  principle,  dpes  hold 
true,  wouldn’t  it  hold  true  just  as  equally  no  matter  where 
you  found  it,  any  place  within  the  country?  A.  Will,  if  the 
same  condition  exists,  the  same  condition  exists. 
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Q.  Yes,  and  in  an  unregulated  area  adjacent  to  a  Fed¬ 
erally  regulated  area?  A.  But  I  am  not  prepared  to  say 
whether  it  does  or  does  not  in  other  parts  of  the  country. 

#**#••••• 

238  H.  S.  Owen  was  called  as  a  witness,  and,  having 
been  first  duly  sworn,  was  examined  and  testified  as 

follows : 

Direct  Examination 
By  Mr.  Burke : 

Q.  I  will  ask  you  first,  sir,  to  state  your  name,  please? 
A.  H.  S.  Owen,  Framingham,  Mass. 

Q.  What  is  your  address  ?  A.  775  Salem  End  Road. 

239  Q.  And  are  you  a  producer  ?  A.  Yes,  sir. 

Q.  What  dealer  do  you  deliver  your  production  to? 
A.  Hillcrest,  owned  by  Peterson. 

Q.  Where  is  that  located?  A.  It  is  located  on  the  Turn¬ 
pike,  just  above  Framingham  Center.  It  is  in  the  1600 ’s.  I 
don’t  know  the  exact  number. 

Q.  That  is  all  right,  as  long  as  we  have  the  area. 

And  how  long  have  you  been  shipping  your  milk  to  him? 
A.  A  little  over  two  years. 

Q.  And  whether  or  not  you  are  opposed  to  the  extension 
of  the  Boston  pool  area  into  your  area?  A.  Well,  very 
definitely. 

Q.  I  will  ask  you  your  reasons  later  on. 

Under  what  plan  do  you  deliver  your  production  to  your 
dealer?  A.  I  presume  you  would  call  it  a  flat  plan.  That  is 
to  say  I  sell  by  the  quart. 

Q.  You  sell  by  the  quart. 

Do  you  produce  a  high  butterfat  milk?  A.  Yes,  I  do. 

Q.  Any  particular  brand?  A.  Guernsey. 

Q.  You  are  a  Guernsey  producer?  A.  A  Guernsey  pro¬ 
ducer;  that  is  right. 

240  Q.  What  does  your  butterfat  run,  on  the  average? 
A.  We  average  between  4.6  and  5.2. 
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Q.  And  what  is  the  arrangment  that  you  have  for  pay¬ 
ment  and  does  it  or  does  it  not  compensate  you  for  the  but- 
terfat  content?  A.  In  view  of  the  fact  that  I  sell  by  the 
quart,  the  dealer  and  I  have  arrived  at  a  price  based  on  the 
State  Class  I  price,  plus  a  two  cent  guarantee  per  quart. 
That  is  to  say  my  butterfat  is  tested  regularly  to  insure 
that  it  remains  where  it  belongs,  but  there  is  a  Variation 
from  month  to  month.  But  the  price  paid  me  is  aj  two  cent 
premium  over  the  Class  I  State  price. 

Q.  And  then,  in  addition  to  that,  do  you  get  an  Additional 
premium  for  the  trade  brand  Guernsey?  A.  I  do.  j 

Q.  Have  you  worked  on  a  program  of  developing  reason¬ 
ably  even  production?  A.  Yes,  I  have. 

Q.  And  have  you  achieved  a  reasonable  degree  <if  success 
in  that  plan  ?  A.  The  greatest  variation  in  my  anyj  one  year 
is  around  20  percent.  That  is,  from  the  very  lowejst  month, 
regardless  of  whether  it  is  May  or  June  or  when  itjis. 

From  June  to  December  last  year,  it  was  approximately 
11  or  12  percent  variation,  from  June  1954  to  December 
1954. 

241  Q.  And  have  you  any  observations  to  make  about 
the  stability  of  the  market  in  your  area?  A.  Well, 
may  I  say  that  the  reason  that  I  changed  dealers  by  my  own 
free  will,  something  over  two  years  ago,  was  to  enalble  me  to 
sell  my  milk  as  premium  milk.  Since  that  time  I  have  been 
paid  100  percent  for  all  the  milk  I  deliver  at  the  agijeed-upon 
price,  and  I  am  sure  that  the  other  20-odd  producers  supply¬ 
ing  this  dealer  must  be  well  satisfied  because  of  the  State 
report  of  the  amount  of  Class  I  milk  that  this  dealer  sells, 
which  runs  very  close  to  100  percent — 98  percent,  99,  and  so 
on. 

I  have  no  reason  to  believe  that  our  market  isji’t  going 
to  continue  as  stable  as  it  has  been.  There  have  been  no 
threats  of  any  kind  except  the  threat  of  the  petitions  of  the 
NEMPA  and  others.  That  seems  to  be  the  greatestjthreat  to 
my  market  at  the  present  time. 
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Q.  Have  you  given  consideration  to  the  effect  of  your 
operation,  if  you  had  to  enter  the  Boston  pool,  or  the  other 
producers  in  your  area  had  to  enter  the  Boston  pool?  A. 
Yes. 

Q.  What  is  that?  A.  In  1954, 1  just  figured  it  for  the  one 
year,  on  3.7  milk,  that  is  the  base  price  without  any  prem¬ 
iums,  I  would  have  lost  $1739. 

Q.  And  have  you  made  any  computations  with 

242  reference  to  any  additional  loss  based  upon  the  dif¬ 
ference  in  compensation  you’re  presently  receiving 

for  your  butterfat  by  way  of  the  two-cent  a  quart  premium, 
what  you  would  have  gotten  under  the  Federal  order?  A. 
Well,  it  is  difficult  computing  that  accurately  for  the  reason 
that  a  composite  at  the  farm  is  usually  somewhat  higher 
than  we  receive  from  any  dealer.  Some  butterfat  is  lost  in 
the  cans,  and  the  handling,  and  we  don’t  therefore,  receive 
payment  on  as  much  as  the  herd  actually  averages  at  the 
farm. 

Some  years  ago — I  say  some  years  ago,  I  will  pinpoint 
it  closer  than  that,  I  will  say  it  was  between  two  and  three 
years  ago — I  asked  the  State  to  come  out  on  three  different 
occasions  and  test  my  herd. 

Each  time  they  were  there  I  remember  two  tests  exactly, 
one  was  4.8  and  one  was  4.89 — the  other  one  I  don’t  remem¬ 
ber  distinctly  but  I  know  it  was  over  4.8 — at  that  time  I  was 
receiving  two  and  in  some  cases  three  percentage  points  be¬ 
low’  that  from  the  dealer. 

I  think  that  answers  it. 

Q.  Is  that  when  you  changed  dealers?  A.  That  was  w’hen 
I  changed,  yes.  That  w’as  one  of  the  reasons,  of  course, 
that  I — 

Q.  That  was  under  a  different  plan  than  you  now  have? 

A.  That  is  right.  I  think  you  call  it  a  Class  I  use 

243  plan. 

Q.  That  is  right. 

Not  trying  to  suggest  testimony  to  you,  sir,  but  is  it  not 
true  that  on  the  payment  you  are  getting,  you  are  getting 
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about  92.5  cents  a  quart  premium  for  the  butterfat?  A. 
That  is  right. 

Q.  A  hundredweight;  excuse  me.  A.  Yes,  that  is  right. 
I  think  that  is  46.25  quarts  representing  a  hundred  founds, 
and  you  double  that  to  get  92.5  cents. 

Q.  Right.  I  got  the  price  of  milk  up  a  little  too  yapidly. 
A.  That  doesn’t  make  me  mad. 

Q.  And  the  equivalent  amount  under  the  Federal  order 
on  your  average  would  be  what?  Would  it  be  around  72 
cents?  A.  I  wouldn’t  expect  that  it  would  be  that  much,  be¬ 
cause,  you  see,  the  butterfat  would  be — Well,  of  course,  the 
sample,  I  presume,  if  they  picked  it  up.  But  we  delivered 
our  milk,  so  I  don’t  know  how  it  would  be  arrived  at, 
whether  they  would  take  the  sample  at  the  plant  or  Whether 
they  would  take  the  sample  at  the  farm.  There  would  be 
some  difference  in  that  case,  I  would  expect. 

Q.  You  say  you  deliver  the  milk  yourself,  so  you  have  no 
problem  of  any  negotiated  transportation  charge? 
244  A.  No. 

Q.  Have  you  any  other  remarks  you  care  to  make 
in  reference  to  the  opposition  to  this  ?  A.  Yes. 

I  would  like  to  say  about  our  market,  as  I  previously  indi¬ 
cated,  that  I  am  sure  20-odd  producers  supplying  thifc  dealer 
must  be  happy  because  of  the  reports  that  I  receive  from 
the  State  control  board  as  to  the  amount  of  Class  1 1  milk. 
I  can  also  say  that  since  I  have  been  selling  to  thisj  dealer, 
and  he  has  been  pressing  the  sale  of  premium  milk  tjhat  our 
sales  have  increased  to  the  point  where  I  am  at  thi§  time — 
we  are  not  quite  through  yet,  we  are  not  quite  completed, — 
adding  tie-ups  in  order  to  make  more  of  this  premiuba  milk. 

If  the  Boston  order  were  extended,  my  milk  wou^d  have 
to  be  put  in  with  all  the  rest  of  it.  Maybe  they  coiild  take 
some  of  the  butterfat  off,  I  don’t  know.  But  it  woiild  be  a 
loss  not  only  to  me  but  to  the  people  in  the  community  that 
want  to  buy  this  milk. 

The  school  children,  there  have  been  groups  o^  school 
children  on  numbers  of  occasions  come  up  to  the  fabm.  As 
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a  matter  of  fact,  I  was  in  the  dentist  chair  last  week  and  the 
nurse  told  me  that  her  little  daughter  was  one  of  the  group 
that  was  up  there,  and  she  was  always  talking  about  the 
farm,  and  things  like  that  that  are  helping  us  to  pro- 

245  mote  this  special  premium  milk. 

I  don’t  see  how  I  could  possibly  do  it  under  the 
Federal  order. 

You  might  say,  ‘‘All  right,  you  can  sell  it  yourself.”  Yes, 
I  can,  if  I  want  that  responsibility.  But  1  am  getting  to  the 
point  where  I  want  less  responsibility.  I  am  getting  to  the 
point  where  I  want  less  responsibility  instead  of  more.  I 
don’t  want  to  take  on  more  work  at  this  time. 

I  also  don’t  believe  that  there  is  any  sound  basic  reason 
why  the  dealers  in  our  area  who  must  be  happy,  if  the  State 
reports  are  correct,  and  I  accept  them  as  such — I  can’t  un¬ 
derstand  and  don’t  know’  one  sound  reason  w’hy  they  should 
pay  a  subsidy  to  anybody  in  order  to  produce  milk  under  the 
same  conditions  that  they  are  producing  them  at  the  present 
time.  There  their  market  is  satisfactory,  it  is  stable,  w*e 
work  to  maintain  very  uniform  production. 

Mr.  Burke:  No  further  questions. 

Examiner  Hyde :  You  may  cross  examine. 

Cross  Examination 
By  Mr.  Derr : 

Q.  Mr.  Owen,  you  said  that  Hillcrest  had  about  a  dozen 
producers?  A.  No,  I  think  they  have  over  20. 

Q.  Over  20.  I  am  sorry.  I  wasn’t  sure.  And  they 

246  are  all  Guernsey  producers?  A.  No,  they  are  not 
all  Guernsey.  I  don’t  know  the  details  about  them.  I 

think  there  are  probably  a  couple  of  Guernsey  producers. 

Q.  Is  your  milk  packed  special  and  bottled  and  distri¬ 
buted  under  a  special  name?  A.  That  is  right. 

Q.  So  that  actually  the  handler  puts  out  what  w’ould  in 
effect  be  two  separate  brands  of  milk?  A.  Well,  yes,  I 
presume  you  would  say  that. 
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Q.  You  understand,  of  course,  that  under  Federal  Regula¬ 
tion,  that  the  prices  are  minimum  prices  that  the  handler  is 
required  to  pay  ?  And  that  there  is  nothing  to  prechide  him 
from  paying  premiums?  A.  That  is  very  true.  But  tp  pay  a 
subsidy  on  top  of  our  present  high  costs,  making  thi§  prem¬ 
ium  milk,  would  put  the  retail  price  still  higher,  and  jwe  are 
not  sure  that  the  people  would  pay  that  additional  amount. 
We  don’t  think  they  should. 

Q.  In  order  that  we  understand  each  other,  and  that  the 
record  is  clear,  I  wonder  if  you  would  sort  of  define  your 
subsidy  that  you  are  referring  to.  A.  Well,  the  difference 
between  the  blend  price  and  the  price  I  receive,  whicih  goes 
into  the  pool.  If  a  dealer  as  I  understand  it — If  a  dealer 
maintains  his  present  producers — this  is  my  lunder- 
247  standing — if  he  maintains  his  present  producers,  he 

has  to  equalize  the  price  between  the  Class  X  price 
and  the  blend  price,  and  that  difference  is  what  I  call!  a  sub¬ 
sidy,  because  it  doesn’t  get  me  anything.  If  I  make  the  same 
money  that  I  make  today,  then  the  retail  price  has  got  to  go 
higher. 

Mr.  Derr :  I  just  want  the  record  to  show  exactly  whjat  you 
were  referring  to. 

Examiner  Hyde :  Next  question. 

Mr.  Derr:  That  is  all. 

Examiner  Hyde :  Is  there  any  other  examination? 


By  Mr.  Krause : 


Q.  I  think  you  said  that  your  own  production  had  been 
very  well  leveled  off  so  that  there  was  only  a  difference  of 
about  ten  percent?  A.  That  is  on  the  average.  The i maxi¬ 
mum  runs  up  as  high  as  20.  That  is,  if  you  take  the  poorest 


month  in  the  year  and  the  worst  month,  and  the  poorest 
month  was  not  December. 

Q.  Do  all  of  the  producers  that  deliver  to  Hillcrest  have 
as  good  a  record  as  yours?  A.  Well,  I  think  they  have  for 
the  type  of  milk  they  produce.  Of  course,  you  must  remem¬ 
ber  that  we  have  pretty  rigid  barn  inspection  in  Mas$achu- 
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setts,  and  that  is  another  thing  that  we  are  not  sure  of — 
perhaps  they  have  just  as  good  or  better  in  the  northern 
States;  we  don’t  know.  But  as  I  drive  through  the  country, 
I  have  seen  a  lot  of  places  that  wouldn’t  compare 

248  very  favorably  with  mine  or  a  number  of  other  pro¬ 
ducers  around  my  area. 

Q.  Of  course,  the  State  of  Massacuhsetts  conducts  those 
inspections,  does  it  not?  A.  That  is  right. 

Q.  Whether  it  be  within  the  State  or  outside  the  State? 
A.  As  long  as  they  sell  in  Massacuhsetts?  Well,  that  is  one 
point  I  didn’t  know. 

Q.  Well,  I  was  so  informed  yesterday,  I  believe. 

I  take  it  that  Hillcrest  does  have  some  problem  of  having 
more  milk  in  the  spring  months  than  in  the  fall  months, 
does  it  not,  even  though  it  may  be  less  than  some  other 
handlers?  A.  That  could  be,  but  I  don’t  know  what  his 
figures  are.  I  think — 

Mr.  Burke :  I  think  I  should  object  to  examination  about 
the  dealer’s  operations.  It  is  quite  obvious  from  the  previ¬ 
ous  answer,  Mr.  Counsel,  that  he  is  not  too  familiar  with  the 
dealer’s  operations.  It  may  be  that  additional  evidence  at 
the  Waltham  hearing  will  be  introduced. 

Mr.  Krause:  I  was  merely  going  to  advert  to  the  witness’ 
statement  that  his  particular  dealer  had  approximately  100 
percent  Class  I. 

The  Witness:  Well,  don’t  say  100  percent.  I  would 

249  say  close  to  100  percent.  It  is  98,  99, 100. 

By  Mr.  Krause : 

Q.  Would  that  average  be  different  in  the  spring  than  it 
would  be  in  the  fall?  A.  Not  to  my  knowledge. 

Q.  Well,  assuming  that  your  milk,  for  example,  is  a 
greater  volume  in  the  spring  than  in  the  fall — A.  Pardon? 

Q.  Assuming  you  produce  more  milk  in  the  spring  than  in 
the  fall,  and  assuming  that  his  sales  are  fairly  constant 
would  he  not  have  to  either  put  some  of  your  milk  into  sur- 
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plus  disposition  in  the  spring  or  buy  surplus  in  the  fall?  A. 
I  don’t  think  I  could  speak  for  him  on  that  point 

#•*#•**•!• 

351  J erry  Bond,  Jr.  was  called  as  a  witness,  and,  ihaving 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

j 

352  Direct  Examination 

By  Mr.  Mahony : 

Q.  Will  you  proceed?  A.  My  name  is  Jerry  Bond,  Jr.  I 
live  at  38  Edge  wood  Street,  Needham,  Massachusetts.  I  am 
employed  as  Director  of  Milk  Control  for  the  Massachu¬ 
setts  Milk  Control  Commission,  which  is  in  the  Massachu¬ 
setts  Department  of  Agriculture.  I  have  been  employed  by 
the  Massachusetts  Milk  Control  Commission  and  tfye  pre¬ 
decessor  board  since  the  inception  of  the  Massachusetts  law 
in  1934.  From  1936  to  1941,  I  was  Acting  Assistant  Ad¬ 
ministrator  of  Milk  Control.  In  1941,  when  the  Act  was 
made  permanent,  I  was  appointed  from  a  Civil  Service  List 
on  a  permanent  position  of  Assistant  Director  of  Milk  Con¬ 
trol.  I  was  acting  Director  of  Milk  Control  during  the  illness 
of  my  predecessor,  the  late  Joseph  C.  Cort,  in  1948,  (luring 
the  latter  part  of  1948, 1949,  and  the  early  part  of  19p0.  In 
May  of  1950, 1  was  appointed  Director  of  Milk  Contirol. 

For  a  short  period  in  1933,  before  coming  with  thk  Milk 
Control  Board,  I  worked  as  cashier  and  receiver  at  100 
Fountain  Street,  Providence,  Rhode  Island,  for  the  Provi¬ 
dence,  New  Bedford  and  Newport  Federal  Order.  Inuring 
yesterday’s  session,  I  agreed  to  appear  today  as  a  witness 
in  order  to  give  representatives  of  the  Government  an  op¬ 
portunity  to  cross-examine  me  on  the  matters  qf  buy- 

353  ing  plans  and  other  related  matters  under  mil^v  con¬ 
trol  law. 

I 

Prior  to  that  questioning,  I  would  like  to  make  a  i  state¬ 
ment  directing  my  testimony  particularly  to  Exhibit!  16  of 


362 


the  first  day,  the  testimony  of  Dr.  C.  W.  Swonger,  Econo¬ 
mist,  of  the  New  England  Milk  Producers  Association.  In 
his  testimony  on  page  11,  paragraphs  two  and  four,  Dr. 
Swonger  refers  to  certain  abuses  which  are  likely  to  de¬ 
velop  in  individual  dealer  pools,  and  specifically  refers  to 
transportation  rates  and  butterfat  differential  payments. 
Dr.  Swonger  says,  and  I  quote,  “The  high  use  dealer  is  in 
a  position  to  recover  a  part  of  the  price  which  he  apparently 
pays  for  his  milk  through  excessive  trucking  charges  or 
other  de  vices.7  7 

Again,  in  a  later  paragraph  on  the  same  page,  he  deals 
with  dealers  in  State  controlled  markets  who  buy  their  milk 
on  a  flat  price  plan  with  no  adjustment  for  butterfat,  but  in¬ 
sist  on  having  high  test  milk  delivered.  To  quote  him  again, 
he  says,  in  paragraph  four,  “The  two  devices  of  excessive 
hauling  rates  and  no  payment  for  extra  butterfat,  permit 
dealers  in  State  controll  areas  to  discount  the  published 
prices  which  they  appear  to  pay  for  milk.77 

This  is  certainly  not  the  first  time  that  the  proponents 
have  made  such  statements.  I  think  it  is  time  to  get  the 
facts  of  the  matter  into  the  record. 

When  the  present  series  of  Federal  sessions  were 
354  first  proposed,  I  had  prepared  under  my  supervision 
by  the  auditing  section  of  the  Milk  Control  Commission  in 
the  Division  of  Milk  Control,  a  summary  for  the  month  of 
March  1954,  on  transportation  and  butterfat  payments. 
This  is  what  that  summary  showed  with  respect  to  trans¬ 
portation  :  The  weighted  averaged  hauling  deduction  for  all 
producers  shipping  milk  to  the  markets  under  the  super¬ 
vision  of  the  Milk  Control  Commission  was  26.72  cents  per 
hundredweight. 

356  On  Page  4  of  his  testimony,  Dr.  Swonger  makes  one 
allegation  and  one  presumption.  This  is  paragraph 

two. 

Mr.  Krause :  You  are  referring  to  Exhibit  16  now? 
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The  Witness :  Correct.  He  alleges  that  the  Milk  Control 
Commission  has  no  control  over  prices  paid  for  mill^  from 
out  of  State,  and  presumes  that  reports  are  audited  with 
respect  to  utilization  and  payment.  For  the  record,  le|t  it  be 
understood  that  the  Massachusetts  Milk  Control  Copimis- 
sion  does  price  milk  which  is  received  in  Massachusetts 
plants  directly  from  out  of  State  producers,  and  dealers 
have  in  the  past,  and  are  now  paying  on  the  basis  of  the  Milk 
Control  Commission  prices  for  this  milk. 

Now  as  to  the  presumption  that  we  audit  with  respect  to 
utilization  and  payments,  let  me  remove  from  Dr.  Swoijiger ’s 
or  anyone  else’s  mind  any  doubt  about  this  matter.  All  deal¬ 
ers  who  come  under  the  jurisdiction  of  the  Commission’s 
orders  as  to  producer  price  are  very  definitely  audited,  both 
as  to  utilization  and  payment  to  producers. 

357  The  witness  then  closes  out  this  paragraph  by  stat¬ 
ing  that  he  has  no  way  of  appraising  the  quality  of 
audit  and  verification  of  dealers  reports  and  that,  i;o  his 
knowledge,  there  has  not  been  an  enforcement  proceeding  in 
the  last  10  years  involving  payments  to  producers,  atj  least 
one  which  reached  the  court. 

Again,  so  that  the  record  may  be  somewhat  better  clari¬ 
fied,  let  me  call  attention  to  all  interested  persons  that  tinder 
Massachusetts  law  all  milk  dealers  are  required  to  be 
licensed;  that  under  Section  6  of  Chapter  94(a)  of  thi  gen¬ 
eral  laws  of  the  Commonwealth  of  Massachusetts,  th^  Milk 
Control  Commission  may  revoke,  deny  or  suspend  the 
license  of  any  such  dealer  for  any  one  of  13  reasons,  of  any 
combination  of  reasons  so  outlined. 

For  this  reason  it  is  not  necessary  for  our  Commission  to 
go  into  court  in  order  to  bring  out  compliance  with  its 
orders. 

It  can  and  does  hold  special  hearings  throughout!  each 
license  year  for  alleged  violations  of  the  law,  and  practically 
all  of  our  many  cases  over  the  years  have  been  settled  at 
that  administrative  level  rather  than  resorting  to  Court 
action. 
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In  the  Lowell,  Lawrence,  Haverhill,  now  called  the  Merri¬ 
mack  Valley,  market,  we  have  on  several  occasions  over  the 
years  held  hearings  on  licensed  dealers  in  violation  of 

358  the  Commission’s  order  in  that  market,  which  is 
jointly  administered  by  the  Market  Administrator 

for  the  Boston,  Springfield,  and  Worcester  markets. 

The  Market  Administrator  of  any  Federal  order  in  this 
Commonwealth  may  avail  himself  of  this  administrative 
procedure  if  he  wishes  to  do  so.  Only  as  a  last  resort  does 
our  Commission  resort  to  court  action  on  any  dealer. 
*••*••••• 

The  other  statement  to  the  effect  that  Milk  Control  Com¬ 
mission  is  powerless  to  deal  with  the  situation  of  outside 
milk,  and  I  quote,  “it  can  establish  a  price  to  be  paid  to 
Massachusetts  Producers,  but  it  cannot  require  any  dealer 
to  buy  his  milk  from  Massachusetts  producers/ ’ 

I  believe  that  the  record  should  be  further  clarified  at 
this  point  so  that  it  shows  that  neither  the  Secretary  of 
Agriculture  nor  the  United  States  Department  of  Agri¬ 
culture,  or  any  order  of  the  Secretary,  can  force  a 

359  milk  dealer  to  buy  milk  from  Massachusetts  pro¬ 
ducers  even  in  a  Federal  order  market. 

Dropping  of  producers  has  been  pointed  out  here  as  a 
reason  for  the  extension  as  proposed,  it  being  the  theory 
that  whenever  a  producer  is  dropped  he  naturally  gravitates 
to  the  Federal  order  market-wide  pool.  What  is  the  prac¬ 
tical  aspect  of  this  situation?  When  a  producer  belongs  to 
an  association,  which,  by  contract,  guarantees  him  a  market, 
if  his  milk  meets  the  State  health  standards,  and  that  pro¬ 
ducer  loses  his  market,  where  does  the  milk  go  ? 

Inasmuch  as  the  Association  is  committed  to  find  a  market 
for  this  milk,  where  else  can  it  go  but  to  an  Association 
plant,  which  is  a  pool  plant  under  a  Federal  order. 

The  producer  made  no  selection  of  the  market  to  which 
the  milk  was  moved.  The  Association  decided  where  it 
would  put  the  milk  which  it  has  every  right  to  do  under  its 
membership  contract. 


And  if  the  Association  chooses  to  put  the  milk  in  aj  market 
where  its  plant  is  located  so  that  it  will  not  be  required  to 
make  up  the  difference  between  its  Class  II  utilization  and 
the  market  blend,  but  rather  have  the  pool  make  up  the  dif¬ 
ference,  then  I  think  it  rather  far  fetched  to  say  that  the 
area  should  be  extended  because  the  Association  has  chosen 

j 

to  move  the  milk  to  the  point  where  it  can  hahdle  the 

360  milk  with  the  least  expense  to  the  cooperatives. 

Mr.  Mahony :  I  have  more  direct. 

By  Mr.  Mahony : 

Q.  This  audit  that  you  speak  of,  how  often  is  thajt  done? 
A.  Ordinarily,  we  try  to  make  an  audit  of  our  dealers  four 
times  a  year.  Due  to  setup  of  circumstances,  invloying  ill¬ 
ness,  serious  illness,  to  part  of  our  auditing  staff,  to|  having 
to  stop  and  prepare  on  two  different  occasions  material  for 
this  session  of  the  hearings,  we  are  somewhat  behind  in  our 
auditing  at  the  moment,  and  will  do  well  if  we  average  three 
audits  a  year,  on  the  average. 

Q.  How  current  are  you  on  the  audit  for  the  proposed 
area  under  discussion  at  this  time?  A.  I  believe  that  the 

i 

proposed  area  under  discussion  is  within  a  couple  of 
months. 

Q.  Would  you  describe  the  provisions  for  the  testing  of 
butterfat?  A.  Yes. 

Under  Massachusetts  law — and  I  will  make  a  statutory 
reference,  Section  29(a),  of  Chapter  94 — it  states  thkt  “the 
Director  and  his  inspectors  and  deputies  may”  and  the 
Director  referred  to  in  this  section  is  the  Director]  of  the 
State  Experiment  Station  “and  the  Director  of  Mijk  Con¬ 
trol,  his  inspectors  and  deputies  shall”  making  it  man¬ 
datory  “enter  upon  any  premises  where  ihilk  or 

361  cream  are  taken,  stored  or  tested  as  a  basis  f pr  pay¬ 
ment  in  buying  or  selling  in  order  to  determine 

whether  rules  and  regulations  made  hereunder  are  bejing  ob¬ 
served.” 
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A  public  hearing  was  held  in  Worcester,  Massachusetts, 
on  July  29, 1947,  at  which  time  the  rules  and  regulations  for 
sampling  and  testing  of  milk  and  cream  for  milk  fat  were 
proposed  and  heard. 

As  a  result  of  that  hearing,  the  rules  and  regulations 
were  promulgated  and  were  approved  as  required  by  Massa¬ 
chusetts  law  by  the  Governor’s  Council  on  November  26, 
1947,  to  become  effective  90  days  after  the  date  of  approval. 
These  rules  and  regulations,  briefly,  require  that  each  dealer 
who,  by  the  order  of  the  State  Milk  Control  Commission  or 
the  Federal  Government’s  order  required  to  buy  milk  on  a 
butterfat  basis,  shall  meet  certain  minimum  requirements 
as  to  frequency  and  methods  of  taking  of  samples,  storage 
of  samples,  and  procedure  to  be  followed  in  testing  of  those 
samples. 

The  law,  briefly,  requires  that  a  representative  sample 
be  taken  from  each  delivery  of  each  producer,  and  that  they 
be  held  for  test,  and  tested  within  five  days  after  the  close 
of  the  period.  These  samples,  however,  cannot  aggregate 
more  than  16  days  in  a  single  sample  bottle.  The  usual 
procedure  is  to  take  a  representative  sample  from  delivery 
after  the  milk  has  been  thoroughly  agitated  by  being  dumped 
into  a  weigh  tank  and  then  into  a  receiving  tank  and 
362  placed  in  a  bottle  in  which  there  is  a  corrosive  supple¬ 
ment  or  other  preservative  tablet,  and  there  the 
sample  is  placed,  slowly  rotated  and  put  back  into  a  case 
and  properly  refrigerated. 

At  the  end  of  the  period,  sampling  period,  the  samples 
must  be  tested  within  five  days.  It  is  the  law  requirement 
that  as  Director  of  Milk  Control,  that  the  agents  of  the 
Division  of  Milk  Control  shall  enter  upon  the  premises  and 
shall  observe  the  taking  of  samples  to  see  whether  or  not 
the  equipment  has  been  inspected  by  the  Director  of  the 
Experiment  Station,  to  see  whether  the  person  making  the 
tests  for  the  dealer  is  a  certificated  individual,  and  to  make 
such  check  tests  daily  or  periodic  as,  in  the  opinion  of  the 
division,  is  necessary. 
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Q.  Can  the  producer  request  that  the  milk  control  board 
make  -any  test?  A.  Yes,  he  can. 


367  I  might  say,  if  I  may  be  permitted,  Mr.  |  Derr,  in 
clarification,  that  we  make  no  adjustments  iii  blended 

prices.  By  that  I  mean  if  an  audit,  through  the  end  of 
December  showed  that  a  dealer  had  failed  to  pay!  his  pro¬ 
ducers  by  six  cents  a  hundredweight,  we  would  not!  add  that 
value  onto  the  January  or  February  milk  that  we  jwere  an¬ 
nouncing.  The  procedure  which  we  follo\V  in  our 

368  practice  is  to  make  the  audit  for  each  ahd  every 
month  and  at  the  end  of  the  audit  periodj  a  three 

month  period,  if  an  individual  producer  is  underpaid,  say, 
$6.90  or  $400,  we  require  that  dealer  to  make  up  that  pay¬ 
ment  to  the  producer  at  the  time  of  his  next  reghlar  pay¬ 
ment  to  him,  and  to  hold  the  evidence  of  payment  juntil  the 
time  of  our  next  regular  audit.  One  of  the  firfet  duties 
of  our  auditor  when  he  goes  into  the  plant  on  the  next 
audit  is  to  check  on  the  unverified  items  and  the  Checks  to 


make  the  adjustments. 

Q.  Since  you  have  indicated  the  procedure  of  ydur  audit, 
let’s  take  a  situation  where  a  handler  underpaid-plet’s  as¬ 
sume  this  is  for  the  July-September  period — underpaid, 
according  to  your  audit,  in  the  month  of  July,  overpaid 
in  the  month  of  August.  Do  you  allow  him  to  offset  his 
underpayment  with  his  overpayment  for  that  quarter,  or  is 
each  month  a  separate  billing?  A.  We  allow  offsets  if  the 
offsets  in  the  opinion  of  the  auditor  are  the  result!— that  is, 
the  underpayments  and  overpayments — are  the  Result  of 
mechanical  or  mathematical  errors  in  the  calculation.  To 
give  you  an  example  of  further  clarification,  assume  that 
I  am  a  producer  shipping  to  the  ABC  milk  company,  and 
the  milk  control  commission  audits  the  ABC’s  records  and 
finds  me  underpaid  for  July  in  the  amount  of  $15.}.0,  which 
were  mechanical  errors.  In  the  month  of!  August, 
369  the  audit  showed  that  the  dealer  overpaid  m|e  by  $50, 
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but  did  so  on  a  voluntary  basis,  intended  to  do  so.  We 
would  not  permit  the  $50  to  be  used  to  offset  the  $15.10. 
That  is  uniform  in  our  practice. 

By  Mr.  Krause : 

Q.  Stating  it  another  way,  you  don’t  allow  premiums 
paid  in  one  month  to  offset  underpayments  in  some  other 
month?  A.  Positively  not. 

By  Mr.  Derr: 

Q.  Mr.  Bond,  how  many  auditors  do  you  employ  in  the 
Commission?  A.  We  have  eight. 

Q.  Eight  full-time  auditors?  A.  That  is  correct. 

Q.  And  they  cover  each  plant  and  make  a  complete  audit 
at  least,  according  to  your  indications,  once  every  quarter? 
A.  We  try  to,  but  at  the  moment  if  we  do  once  every  four 
months  we  are  doing  pretty  well. 

Q.  And  your  responsibilities  extend  throughout  the 
State?  A.  As  to  auditing  on  producer  price,  in  those 
markets  under  the  jurisdiction  of  the  Commission  with  the 
exception  of  the  New  Bedford  market,  where,  in  the  New 
Bedford  market,  with  a  market-wide  pool,  we  have  a  market 
administrator,  Mrs.  Myra  K.  Wilbur  who  has  her 
370  own  office  and  handles  the  auditing  in  the  New  Bed¬ 
ford  market. 

We  audit  only  in  those  markets  as  to  producer  price.  It 
becomes  necessary,  from  time  to  time,  for  us  to  make  audits 
of  handlers  in  Federal  order  markets  on  the  basis  of  the 
license  or  assessment  fee.  Under  Massachusetts  law,  a 
dealer  pays  not  more  than  $5  for  his  license  application. 
He  pays  $5  at  the  time  he  makes  his  application.  If  he  sells 
more  than  50  quarts  of  milk  a  day,  he  must  pay  in  monthly 
for  the  month  immediately  preceding  an  amount  determined 
by  the  Commission,  but  not  to  extend,  by  statute,  two  cents 
a  hundredweight,  of  which  one-half  may  be  deducted  by 
the  dealer  from  the  producer. 
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At  the  present  time,  the  so-called  assessment  is  two  cents 
a  hundredweight  for  our  secondary  markets,  and  .0()8,  or  .8 
cents  per  hundredweight  in  Federal  order  markets,  of  which 
one-half  may  be  deducted  from  producers. 

Under  administrative  ruling  this  is  allowed  only  in  Fed¬ 
eral  order  markets  on  Massachusetts  producers  shipping 
into  the  market.  If  there  is  a  question  as  to  whether  or  not 
a  concern  has  paid  the  proper  assessment  to  the  Common¬ 
wealth,  we  find  it  necessary  to  make  an  audit  for  assessment 
purposes  in  the  Federal  order  markets  and  we  must  do  so 
under  the  law. 

Q.  Does  your  staff  of  auditors  devote  their  t^me  ex¬ 
clusively  to  audit  of  handler’s  records?  A.  We  divide 
371  our  staff,  Mr.  Derr.  We  have  office  auditors.  That  is, 
the  field  auditor  brings  the  field  audit  to  a  j  certain 
point.  The  office  auditor  completes  the  audit  and  checks  the 
calculations.  With  the  exception  of  a  period  somewhere 
between  the  third  and  fourth  and  tenth  of  each  month,  when 
the  periodic  reports  on  which  these  prices  are  calculated 
are  received  in  our  office,  the  office  auditors  as  they  cjome  in, 
as  the  periodic  reports  come  in,  calculate  these  prices  and 
then  go  back  to  their  other  work. 

So,  with  the  exception  of  the  calculation  of  the  periodic 
reports,  the  blend  prices  from  the  periodic  reports,  which 
is  a  statutory  requirement,  and  for  such  instances  as  this 
series  of  hearings,  when  it  becomes  necessary  for  us,  because 
of  the  fact  that  we,  in  our  opinion,  are  understaffecj  in  our 
research  department,  we  have  to  use  our  auditors  from 
time  to  time  on  that  type  of  work.  But,  generally  speaking, 
it  can  be  said  that  our  auditing  staff  is  100  percent  on 
auditing. 

Q.  When  you  referred  to  your  staff  of  eight  auditors, 
that  includes  the  people  who  are  in  the  office  as  Wall?  A. 
It  does. 

Q.  If  you  run  across  an  individual  who  has  underpaid 
his  producers  and  is  required  to  make  additional  payment, 
does  he,  in  making  that  payment  at  his  next  regular  time, 
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have  to  indicate  exactly  what  the  check  is  for?  A. 

372  Yes,  he  does,  Mr.  Derr. 

Q.  And  that  is  a  separate  check?  A.  Not  always. 
If  he  makes  the  adjustment  on  the  next  pay  period’s  check, 
the  statement  has  to  show  that.  With  each  payment  that  a 
dealer  makes  for  each  delivery  period,  he  must  accompany 
the  payment  with  a  statement  which  shows  the  date,  his 
name,  the  amount  of  quarts  or  pounds,  the  test,  the  Class  I 
price,  the  Class  II  price,  the  blended  price,  the  allowable 
deductions  in  hundredweights  or  quarts,  the  net  check  for 
the  period  covered,  and  any  adjustment  that  is  in  that  check. 

Q.  I  did  understand  you  to  say  in  your  direct  that  you 
require  the  minimum  prices  to  be  paid  to  producers  who 
are  without  the  State  as  well  as  those  within,  that  is,  de¬ 
livering  milk?  A.  A  producer  delivering  direct  to  a  Massa¬ 
chusetts  plant  audited  by  us  pays  the  same  price — is  paid 
the  same  price — as  the  producers  shipping  into  the  plant, 
yes,  and  it  is  for  that  reason  that  we  show  that  outside  milk, 
Mr.  Derr,  as  regulated. 

By  Mr.  Krause : 

Q.  Mr.  Bond,  I  think  you  said  that  you  had  a  total  of 
eight  auditors  on  your  staff.  How  many  of  those  are  audi¬ 
tors  who  devote  their  time  exclusively  to  field  work,  that  is, 
who  visit  the  plants  and  inspect  the  original  records  of 
handlers?  A.  Five. 

373  Q.  And  how  many  handlers  do  you  audit?  A.  For 
producer  price,  about  193. 

Q.  Do  you  audit  for  any  other  purpose?  A.  At  the  time 
we  make  the  audit,  we  audit  for  assessment  at  the  same 
time.  That  is  a  very  short — 

Q.  How  many  handlers  do  you  audit  for  assessments  ?  A. 
Not  too  many,  other  than  the  ones  that  were  actually  in 
the  plant  for  the  purpose  of  producer  audit. 

Q.  But  it  is  somewhat  greater  than  193,  is  that  right?  A. 
Yes.  If  we  were  to  audit  all  of  the  dealers  who  pay  assess¬ 
ment,  we  would  have  over  450  to  475. 
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Q.  Are  these  dealers  widely  scattered  over  the  State  of 
Massachusetts!  A.  From  Provincetown,  Massachusetts,  to 
Williamstown,  Massachusetts. 

Q.  Do  you  audit  for  producer  prices  against  all  jdealers 
who  are  regulated  under  your  orders?  A.  Yes,  we  db. 

Q.  That  is,  all  dealers  employing  all  types  of  payments, 
all  plans  of  payments  ?  A.  Correct. 

Q.  What  is  the  nature  of  your  audit  with  respect  to  those 
dealers  who  pay  on  a  flat  price  basis  without  regard  to 
butterfat?  A.  In  that  instance,  we  would  Examine 

374  the  records  showing  receipts  from  the  individual 
producers.  Each  dealer  is  required,  under  !  Massa¬ 
chusetts  law,  to  give  his  producer  a  daily  weight  slip. 
Copies  of  the  weight  slip  are  asked  for  so  that  we  may 
check  against  the  original  books  of  entry  against  a  summary 
that  each  dealer  is  required  to  keep.  In  the  event  that  the 
dealer  is  buying  on  a  flat  plan  without  test,  we  would 
merely  take  the  quarts  or  pounds  of  milk  and  conipute  it 
by  multiplying  them  by  the  quart  price  or  the  hundred¬ 
weight  price,  getting  a  gross  check  and  deducting  from  that 
the  allowable  deductions  under  the  Commission’s  j orders, 
which  are  four,  in  the  general  category:  One,  that  part 
of  the  assessment  which  has  been  taken  by  the  jdealer; 
transportation,  if  a  transportation  deduction  has  been  ap¬ 
proved  and  allowed. 

And  in  each  instance  on  transportation,  the  transporta¬ 
tion  must  be  filed  with  and  approved  by  me  as  Director. 
The  third  is  can  charge.  We  allow  a  can  chargd  if  the 
dealer  owns  the  cans  of  three  quarters  of  a  cent  a  hundred¬ 
weight.  The  fourth  is  association  dues.  If  the  producer 
belongs  to  an  association,  and  the  association  has  a  Contract 
and  files  with  us  the  list  of  the  people  for  whom  th^y  have 
the  contract,  that  is. 

7  I 

Those  are  the  four  general  ones.  There  are  other  al¬ 
lowable  deductions  permitted  under  the  law,  if  tjie  pro¬ 
ducer  authorizes  them  in  writing,  and  copies  i  of  that 

375  authorization  are  filed,  one  in  our  office,  ai}d,  two, 
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a  copy  is  available  at  the  plant  where  the  auditor  can  look 
at  it. 

Q.  Those  deductions  in  general,  the  four  that  you  spe¬ 
cifically  mentioned,  plus  the  miscellaneous  group,  would 
be  applicable  to  all  types  of  buying  plans,  would  they?  A. 
Correct,  sir. 

Q.  Now  coming  back  to  the  flat  pricing  plan  without  re¬ 
gard  to  butterfat,  do  you  attempt  to  check  against  a  han¬ 
dlers  disposition  of  milk  by  going  to  his  original  records  of 
disposition,  to  ascertain  whether  his  records  regarding 
receipts  from  producers  can  be  checked  out?  A.  Only  to  the 
extent  that  he  reports  or  his  records  show  that  he  sold  less 
milk  than  he  paid  his  assessments  on. 

For  example — 

Q.  How  deeply  do  you  delve  into  his  records  on  these 
audits  in  order  to  ascertain  them?  A.  We  go  right  back 
to  his  load  sheets  on  his  trucks,  for  his  Class  I.  We  prove 
all  Class  II,  although  we  would  not  normally  attempt  to 
make  any  proof  on  Class  II  on  a  flat  plan  buyer. 

Q.  How  long  does  such  an  average  audit  take  for  a  par¬ 
ticular  month?  A.  It  would  depend  on  the  number  of  pro¬ 
ducers  involved  and  whether  or  not  the  dealer  kept 
376  his  own  records  or  hired  the  bookkeeper  downtown. 

Q.  Would  it  take  a  week  ?  A.  No. 

Q.  Would  it  take  twro  days?  A.  Two  days,  perhaps.  We 
do  many  in  one  day,  for  a  three  month  period. 

Q.  Going  back  to  all  original  records?  A.  Going  back  to 
all  original  records.  Two  producers  or  maybe  a  flat  plan 
buyer  with  one  or  two  producers. 

Q.  One  or  two  producers  ?  A.  That  is  right. 

Q.  How  about  a  handler  who  has  a  greater  number  of 
producers,  40  or  30?  A.  He  would  take  longer,  of  course. 

Q.  It  might  take  as  much  as  a  week  or  over  a  week?  A. 
Not  on  a  flat  price  plan,  sir.  On  a  composite  or  base  rating 
plan,  from  one  day  to  one  month,  depending  upon  the  con¬ 
ditions  that  we  run  into. 
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Q.  I  was  going  into  some  of  the  others.  I  think  perhaps 
the  flat  price  plan  is  perhaps  the  simplest  type  of  audit 
that  you  might  do,  and  I  was  interested  in  how  far  you  follow 
the  basic  records  to  ascertain  whether  disposition  j  checks 
out  with  his  claimed  receipts.  A.  We  are  not  primarily  con¬ 
cerned  with  disposition  in  the  flat  price  plaq.  as  to 

377  payment  to  producers,  all  of  the  milk  received  from 
the  producers  must  be  paid  for  in  our  Class  |  price, 

period. 

Q.  Assuming  all  of  it  was  reported?  A.  That  is  qorrect. 
Mr.  Mahony :  Objection  to  that. 

By  Mr.  Krause : 

i 

Q.  What  do  you  do  to  ascertain  whether  it  has  b£en  all 
reported  by  way  of  checking  out  against  disposition  from 
the  plant?  A.  The  same  as  they  do  in  any  other  auditing 
procedure,  I  would  guess.  Unless  we  had  reason  by  basis 
of  complaint,  or  from  our  own  auditor’s  examination  of 
the  records  that  there  was  a  question  in  his  mind  that 
perhaps  not  all  of  the  milk  was  being  recorded,  each 
of  our  auditors  is  authorized,  that  whenever  there  is  a  ques¬ 
tion  whatsoever,  he  is  to  go  to  the  farm  of  the  producer  and 
ask  for  his  copies  of  his  daily  weight  slips  and  of  the  state¬ 
ments  which  he  has  received. 

Q.  That  isn’t  quite  the  question  I  had  in  mind.  A.  I  am 
sorry  if  I  misunderstood  you. 

Q.  My  basic  question  was  to  what  extent  you  follow 
through  the  handler’s  dispositions  of  milk  to  find  oulj  if  his 
total  dispositions  of  milk  are  the  same  as  he  reported  to 
you  as  total  receipts  from  producers,  or  approximately  the 
same,  with  the  usual  allowance  for  possible  waste 

378  and  loss  in  the  plant?  A.  We  don’t  go  too  far  into 
that,  Mr.  Krause.  We  have  instances  where  we  jwatch 

it,  if  a  dealer  is  buying  in  milk  from  outside,  spot  purchases 
and  so  forth. 

Q.  You  might  do  it  on  a  spot  basis  if  you  have  Reason 
to  question  the  veracity  of  the  reports  of  the  dealer  ?  A. 
Correct. 
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Q.  But  you  don’t  do  that  on  any  regular  automatic  basis? 
A.  That  is  right. 

Q.  If  you  are  dealing  with  a  handler  who  is  paying  on  a 
flat  price  basis  but  also  on  a  butterfat  basis,  what  do  you 
do  in  that  case  to  check  through  his  disposition  of  the 
butterfat  in  the  plant?  A.  We  don’t  do  anything  on  the  flat 
price  people  on  the  disposition  of  butterfat  in  the  plant. 

Q.  Coming  to  the  composite  use  group,  I  think  you  in¬ 
dicated  that  your  audit  might  be  more  extensive  in  that 
kind  of  a  situation?  A.  Definitely. 

Q.  Do  you  have  any  composite  use  dealers  who  do  not 
pay  on  a  butterfat  basis,  as  far  as  producers  are  concerned? 
A.  There  might  be  one  or  two.  But  generally  speaking  all 
utilization  buyers  pay  on  a  butterfat  basis. 

379  Q.  What  is  the  normal  audit  that  you  conduct  with 
respect  to  a  composite  use  dealer,  particularly  with 

reference  to  following  through  his  reported  receipts  of  milk 
to  their  disposition  by  him?  A.  We  check  his  milk  out  on  a 
butterfat  basis.  Our  men  usually  pick  up  the  street  sample 
results  or  the  composite  samples  taken  by  the  local  milk 
inspectors  to  show  what  the  test  was  of  the  milk  on  the 
street.  We  know  how  many  pounds  of  butterfat  there  was 
received  in  the  plant  by  the  test  and  volumes,  and  if  we 
know  what  the  Class  I  utilization  was  and  what  the  average 
test  on  the  street  was,  if  we  prove  Class  II  by  the  cream 
that  was  gotten  from  the  separation,  we  feel  that  we  have 
the  fat  utilization  pretty  well  tied  down. 

Q.  How  do  you  audit  volume  dispositions  in  that  kind 
of  a  plant?  A.  I  am  not  sure  that  1  understand  the  question. 

Q.  Do  you  go  to  original  records  of  the  dealer,  that  is, 
his  route  sheets,  to  ascertain  how  much  milk  he  sold  on  each 
route?  A.  That  is  correct,  sir. 

Q.  How  long  would  such  an  audit  take  with  respect  to  a 
dealer  having  several  routes  ?  A.  Well,  I  think — 

Q.  And  for  a  three  month  period.  A.  — I  think  you 

380  are  asking  me  something  that  I  just  can’t  answer. 
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Q.  It  would  be  a  fairly  long  time?  A.  It  would  be  quite 
awhile.  It  would  take  some — 

Q.  Apparently  in  the  Springfield  market,  the  base  gating 
use  type  of  dealer  is  not  very  common,  but  is  that  a  common 
type  of  dealer  in  the  state?  A.  Of  the  approximately!  70  to 
74  utilization  buyers  which  appear  on  this  sheet  here,  there 
are  20  or  21  that  are  base  rating,  I  am  sorry,  which  are 
listed  on  the  announcement  of  producers  prices,  Exhibit  20. 

Q.  Is  the  auditing  situation  substantially  the  same  for 
the  base  rating  use  type  of  dealer  as  it  would  be  for  a  com¬ 
posite  use  type  of  dealer  ?  A.  That  is  correct. 

Q.  I  think  you  said  that  you  were  auditing  a  total  ofj  some 
190-odd  dealers  in  the  State.  In  Exhibit  22  you  list  d  total 
of  101  dealers  that  are — 

Mr.  Mahony:  Which  page? 

Mr. Krause:  Page5-S8. 

By  Mr.  Krause : 

Q.  — that  are  buying  milk  from  producers  withip  the 
four  areas  listed  there.  Is  that,  then,  the  major  pprt  of 
your  jurisdiction,  or  at  least  more  than  half  of  your  juris¬ 
diction  over  the  State  ?  A.  Well,  sir,  it  is  101  pf  the 
381  roughly  193,  and,  of  course,  their  locations  are  in  our 
markets  of  Areas  4,  5-A,  5-B,  7-B,  9-C,  9-E,  9-A|,  9-B, 
10-B,  10-C,  and  10-D,  and  is  a  rather  extensive  coverage, 
geographically,  of  our  State,  running  east  of  Berkshire 
County  to  the  Boston  area. 

Q.  In  looking  at  Exhibit  23,  it  would  seem  that  Arep  4  is 
a  relatively  small  geographical  area,  surrounded  by  |  what 
is  designated  as  Area  5-B,  much  larger  in  scope,  apd,  of 
course,  there  is  always  a  small  geographical  area  which 
you  designate  as  Area  5-A.  Is  Area  4  an  area  which  is  jmore 
heavily  populated  than  Area  5-B?  A.  Yes,  sir,  it  is. 

Q.  Is  that  why  it  was  carved  out  of  that  general  sur¬ 
rounding  territory?  A.  Under  the  Milk  Control  Act,  ope  of 
the  first  requirements  of  the  Milk  Control  Board  wjas  to 
establish  milk  marketing  production  areas  and  milk  market- 

i 
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ing  areas  as  to  sales.  The  original  boards  established  these 
areas  based  on  what  they  found  to  be  the  common  inter¬ 
exchange  of  milk  operations  in  a  given  zone.  From  time  to 
time,  they  have  changed  those  area  designations,  and  the 
idea  of  having  5-A  running  all  the  way  from  the  north  to 
the  south  part  of  the  map  is  to  sort  of  put  into  one  area — 

Mr.  Mahony:  5-B. 

The  Witness :  5-B,  into  one  area  the  rural  sections 

382  of  that  area. 

By  Mr.  Krause : 

Q.  How  recently  was  that  area  established?  A.  I  am 
afraid  I  can’t  answer.  There  have  been  no  general  area 
changes  to  speak  of  in  the  last  five  years  with  the  exception 
of  the  addition  of  Bedford  to  Boston,  and  maybe  one  or  two 
other  small  changes. 

Q.  I  am  not  sure  whether  you  are  in  a  position  to  answer 
this  question,  but  do  you  know  of  any  substantial  population 
shifts  or  changes  since  these  areas  were  established?  A. 
Not  to  the  extent  that  it  has  been  necessary  in  the  opinion 
of  the  dealers  or  handlers  in  the  markets  involved  to  re¬ 
quest  the  Commission  to  consider  realignment  of  areas. 
Unquestionably  there  has  been  some  pushing  over  of  popu¬ 
lation  from  cities. 

Q.  The  tendency  is  to  spread  outward  into  the  suburban 
territory?  A.  I  think  that  would  be  true. 

Q.  One  of  the  other  questions,  Mr.  Bond,  that  I  had  asked 
yesterday  and  which  I  understood  you  were  better  qualified 
to  answer,  or  understood  the  situation  somewhat  more  per¬ 
sonally  and  directly,  was  this  matter  of  the  table  at  the  top 
of  page  S  8  which  I  think  we  have  somewhat  discussed 
this  morning.  My  questions  yesterday  were  whether  each 
of  those  columns  reading  downward,  of  course,  might  in¬ 
clude  some  handlers  who  paid  on  a  butterfat  test 

383  basis  and  some  which  did  not  pay  on  a  butterfat  test 
basis?  A.  That  would  be  true,  sir,  some  do  and  some 


don’t. 
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Q.  And  that  would  be  true  of  each  of  the  categories  of 
flat  pricing,  composite  use,  and  base  rating?  A.  Correct. 
Generally  speaking,  however,  it  should  be  understood  that 
I  have  testified  that  with  the  possible  exception  of  |one  or 
two,  the  composite  and  base  rating  people  do  pay  on  a 
butterfat  basis. 

By  Mr.  Derr : 

Q.  Mr.  Bond,  earlier  in  your  direct  you  indicated  the 
average  hauling  rates  which  you  had  computed  for  Alreas  4, 
5-A  and  5-B  and  also  for — I  am  sorry,  I  don’t  know  what 
the  first  one  was.  Was  the  first  one  for  the  entire  S^ate  or 
for  the  entire  area  under  consideration?  A.  It  was  i|or  the 
entire  State  and  for  Areas  4  and  5,  including  5-A  anjd  5-B. 

Q.  Would  you  tell  me  how  they  were  computed,  thd  aver¬ 
ages?  A.  Yes.  We  used  the  month  of  March  1954,  4nd  w^e 
took  the  volume  of  milk  shipped  by  each  producer  in  March 
1954  to  his  dealer.  We  multiplied  in  each  separate  instance 
the  amount  per  hundredweight  that  has  been  authorized 
and  is  being  deducted  for  transportation,  and  got  the  total 
cost  of  the  transportation  in  each  plant  in  each  instance. 

We  added  up  the  total  volumes  of  receipts  of  milk 
384  on  which  transportation  deductions  were  takeii,  and 
divided  that  volume  into  the  total  value  computed  dr  cost 
of  moving  that  milk  and  came  up  with  the  weighted  average 
cost  of  transportation. 

Q.  Did  I  understand  you  to  say  that  that  figure  jis  the 
cost  of  hauling,  the  average  cost  of  hauling,  for  that  milk 
for  which  a  hauling  deduction  was  actually  made  ?  Aj.  Cor¬ 
rect. 

Q.  And  does  not  include  the  volumes  of  milk  for  Which 
the  handler  either  hauled  himself  for  no  additional  cost 
or  the  producer  himself  did  the  hauling? 

Mr.  Mahony:  Objection.  It  is  to  the  portion  of  the 
question  that  assumes  that  the  producer  in  paying  for  his 
own  hauling  received  a  deduction  from  the  price  established 
by  the  Massachusetts  State  Control  Commission. 
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Examiner  Hyde:  See  if  you  can  reframe  your  question 
to  overcome  the  objection  of  Mr.  Mahony. 

Mr.  Derr:  I  am  merely  trying  to  ascertain  exactly  what 
volume  of  milk  the  figure  was  derived  from. 

Examiner  Hyde :  Ask  him  that. 

By  Mr.  Derr : 

Q.  Mr.  Bond,  did  you  exclude  in  your  computation  all  of 
the  milk  which  the  producer  himself  hauled,  or  which  a 
handler  hauled  for  a  producer  without  additional  charge? 
A.  Yes,  we  did.  And  our  reasoning  was  this,  Mr.  Derr. 

385  If  a  producer  carries  his  own  milk  to  the  dealer’s 
plant,  our  prices  are  fob  the  dealer’s  plant.  There 

was  no  deduction  for  hauling.  The  statement  made  by  the 
witness  under  Exhibit  16  was  that  there  have  been  large 
transportation  allowances  used  to  reduce  the  apparent 
prices.  Obviously,  if  a  producer  brings  in  his  own  milk,  or 
if  the  dealer  carries  the  milk  at  no  charge,  as  one  dealer 
testified  here  yesterday,  then  in  that  event,  certainly,  there 
is  no  deduction  for  an  excessive  transportation  charge  which 
would  reduce  the  price. 

By  Mr.  Krause : 

Q.  Let  me  understand  the  situation.  In  making  your  com¬ 
putation,  did  you  exclude  all  situations  where  the  producer 
either  delivered  his  own  milk  or  where  the  dealer  hauled 
it  without  charge?  A.  We  excluded  any  instance  where  the 
producer  delivered  his  milk  to  the  plant  or  where  the  dealer 
hauled  it  without  charge. 

386  Q.  I  think  you  gave  us  an  average  for  such  hauling 
charges.  I  take  it  that  that  average  was  made  up  of 

a  number  of  individual  items  which  were  both  below  and 
above  that  average?  A.  Obviously. 

Q.  Could  you  tell  us  what  the  range  was  in  that  group  of 
figures?  A.  Ten  cents  to  50  cents  per  hundredweight. 

Q.  That  is  for  this  area,  is  it  not?  A.  That  is  for  the 
whole  State  and  for  areas  four  and  five.  I  will  be  frank 
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to  tell  you  that  I  can’t  remember  whether  Area  four  and 
5’s  range  is  10  to  50  or  15  to  45. 

Q.  But  there  is  a  rather  wide  range  in  area  four  as  well 
as  in  the  State?  A.  Yes.  If  I  may  be  permitted,  I  wpuld  like 
to  elaborate  just  briefly  on  that. 

Q.  Yes;  sure.  A.  Our  transportation  deductions,  Mr. 
Krause,  are  based  on  investigation  by  our  investigators 
after  a  transportation  deduction  or  agreement  ijas  been 
filed  with  our  office. 

I 

A  dealer  files  this  transportation  agreement  signed  by 
himself  if  he  is  the  carrier,  and  then  also  again  as  the  dealer. 
If  a  third  party  is  the  carrier,  the  carrier  must  also  sign  it. 

The  producer  must  sign  it.  It  sets  forth  the  amount 
387  per  quart  or  per  hundredweight  to  be  deducted. 

If  it  appears  to  be  an  excessive  deduction  based 
on  our  knowledge  of  the  volume  of  milk  being  handled  on 
the  load,  we  have,  in  many  instances,  sent  out  our  men  and 
followed  the  truck  from  the  time  it  left  the  plant!  until  it 
picked  up  all  the  milk  on  the  route  and  came  back.  We  have 
checked  the  cost  of  operating  that  truck.  We  have  used  the 
American  Trucking  Association’s  per  mile  and  per  ton 
charts.  We  have  taken  the  cost  of  the  drivers,  and  jin  some 
instances  they  have  had  assistants,  where  there  arej  cans  of 
milk  being  lifted  out  of  refrigerators,  and  the  driveii  is  quite 
along  in  years. 

We  have  tried  to  get  and  not  allow  more  than  thej  reason¬ 
able  cost  of  transporting  that  milk,  because  we  gq  on  the 
assumption  that  a  milk  dealer  is  not  in  the  transportation 
business.  We  further  check  our  transportation  fates  by 
utilizing  the  rates  which  are  on  file  with  the  Massachusetts 
Department  of  Public  Utilities  rate  division  at  tl|e  State 
House  for  contract  and  common  carriers  licensed  by  the 
Commonwealth  of  Massachusetts,  who  have  to  fijie  rates 
between  certain  towns. 

It  is  a  very  rare  occasion,  sir,  that  we  ever  allow  a  trans¬ 
portation  deduction  in  excess  of  a  published  and  Certified 
DPU  rate. 
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Q.  Is  your  investigation  done  by  the  same  group  of 

388  eight  auditors?  A.  No.  We  have  an  investigation 
section  that  does  that,  and  we  also  have  an  enforce¬ 
ment  section  and  if  necessary  we  use  men  from  one  or  both 
sections. 

Q.  Are  your  auditors  used  for  any  part  of  this  work  of 
checking  records  and  so  forth  of  the  haulers?  A.  From  time 
to  time  they  might  be,  but  not  generally.  Some  of  our  in¬ 
vestigators  are  men  who  have  been  trained  and  have  a 
knowledge  of  both  auditing  procedures  and  investigation. 

Q.  Are  there  published  rates  for  this  specific  hauling  of 
this  specific  commodity,  namely  milk?  A.  Yes,  there  are,  sir. 

Q.  Is  that  a  hauling  rate  that  is  established  for  a  day  to 
day  basis  over  a  period  of  time,  or  is  that  a  rate  that  is 
fixed  for  a  single  haul?  A.  It  is  fixed  for  a  period  of  time. 
A  trucker  that  gets  his  contract  or  common  carrier  rates 
files  his  rates  with  DPU,  and  a  hearing  is  held.  If  his  rates 
are  wrong,  there  is  quite  a  bit  of  objection  at  those  hearings 
from  the  competition  and  perhaps  from  the  Department  of 
Public  Utilities.  Once  approved,  those  rates  hold  until  some 
supplemental  hearing  and  investigation  is  made. 

Q.  You  are  not  saying,  however,  that  all  of  these  rates 
have  been  so  approved  by  this  Commission?  A.  All 

389  of  the  rates  that  are  on  our  transportation  agree¬ 
ments? 

Q.  That  is  right.  A.  I  do  not  say  so,  sir. 

By  Mr.  Derr : 

Q.  Mr.  Bond,  in  the  case  of  a  handler  who  receives  milk 
both  from  producers  and  outside  milk,  how  do  you  establish 
the  price  that  his  producers  should  be  paid  ? 

Mr.  Mahony:  Mr.  Hearing  Examiner,  would  he  clarify 
what  he  means  by  outside  milk  in  the  question? 

Mr.  Derr:  When  I  say  oustide  milk,  I  am  talking  about 
milk  that  is  not  directly  from  producers. 

Mr.  Mahony:  From  without  the  State  of  Massachusetts? 

Mr.  Derr :  Unregulated  milk,  then. 


Mr.  Mahony :  Outside  unregulated? 

Mr. Derr:  Yes. 

Mr.  Krause:  Do  you  mean  milk  received  from  unregu¬ 
lated  dealers  from  outside  the  State  ? 

Mr.  Derr :  Any  unregulated  milk.  It  would  obviously  be 
from  dealers,  yes.  It  would  not  be  receipts  from  producers. 

Examiner  Hyde:  Would  the  witness  like  that  Question 
restated,  or  do  you  understand  what  he  is  after? 

The  Witness:  I  will  give  it  a  try,  Mr.  Hearing j Master. 
Examiner  Hyde :  You  may  try,  and  if  you  are  oflj,  he  will 
restate  the  question. 

390  The  Witness :  In  the  case  of  a  supply  of  milk  from 
outside  the  State  which  is  unregulated  as  to  ^rice  by 

either  the  Federal  Government  or  the  State,  there; are  two 
methods  used. 

We  have  an  instance  in  one  of  our  markets  where  a 
dealer,  called  a  handler  in  vour  markets,  receives  milk  each 
day  from  an  outside  supply.  This  dealer  buys  oil  a  base 
rating  plan.  That  outside  supply  has  a  base  in  exactly  the 
same  manner  that  the  producers  shipping  into  tljie  plant 
have.  In  computing  the  blended  price  for  the  bhse  and 
excess  milk  for  that  handler,  the  base  milk  of  thei  outside 
handler  is  included  along  there  with  the  producer  nkilk,  and 
the  Class  I  sales  apply  to  the  base  milk  first. 

We  require,  as  I  said  before,  strict  accounting  and  pay¬ 
ment  on  the  payment  end  of  it  to  the  producer  ^hipping 
direct.  As  to  the  price  paid  by  the  handler  to  the  t^wner  of 
the  plant  that  shipped  in  the  outside  milk,  we  do  not 'attempt 
to  enforce  our  prices  on  that  volume  of  milk.  But  we  have 
on  our  records,  in  each  of  those  audits,  the  price  that  the 
dealer  or  handler  did  pay  for  that  milk  in  each  mohth. 

The  other  instance  would  be  on  a  composite  or  Straight 
use  plan. 

We  have  a  provision  in  our  Order  G-301,  which  will  be 
submitted  as  an  Exhibit  at  your  request  at  Worcester, 

391  a  provision  on  utilization,  and  that  utilization  pro¬ 
vision  provides  that  the  milk  of  local  direct  producers 

shall  be  accounted  for  to  the  fullest  extent  possible^ 
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Outside  milk  coming  into  the  plant  is  accounted  for  or 
used  in  the  calculation  depending  on  its  normalcy  to  the 
plant  receipts. 

We  have  instances  where  plants  receive  milk  from  local 
producers,  'which  at  no  time  in  the  year,  in  over  a  period 
of  several  years,  has  been  a  sufficient  quantity  of  milk  to 
supply  their  needs.  They  supplement  their  local  direct 
shipped  milk  by  an  outside  supply. 

The  outside  supply  is  used  in  the  computation  to  the  end 
that  the  receipts  are  normal  and  consistent.  In  this,  if 
receipts  from  outside  were  unnecessarily  increased,  we 
would  not  permit  a  surplus  to  be  passed  back  to  our  direct 
shipped  producers,  to  exceed  five  percent  plus  the  actual 
plant  shrinkage. 

Mr.  Derr:  May  I  say  for  the  record  that  Mr.  Bond  under¬ 
stood  my  question. 

Examiner  Hyde:  Very  well,  Mr.  Derr.  Ask  your  next 
question,  then. 

By  Mr.  Derr : 

Q.  I  would  presume  that  the  same  calculations  would  ap¬ 
ply  with  reference  to  receipts  of  regulated  milk  from  the 
Federal  order  handler?  A.  A  receipt  from  a  Federal 
392  order  handler  which  would  be  supplemental  to  local 
milk  would  be  treated  in  much  the  same  manner  if 
the  producers  were  short  on  their  average  deliveries.  If  it 
was  a  spot  purchase,  however,  we  would  actually  calculate 
the  month’s  price  in  our  audit. 

I  would  like  to  correct  that,  Mr.  Hearing  Master. 

In  our  audit,  we  would  audit  that  month  by  taking  the 
shipments  or  receipts  from  direct  shipped  producers  on 
the  last  day  of  the  month  and  applying  them  to  the  first 
day’s  recorded  Class  I  sales.  If  it  was  shown  during  the 
period  of  the  audit  that  the  producers  failed  to  supply  a 
sufficient  and  reasonable  quantity  of  milk  for  the  handler 
to  take  care  of  his  Class  I  sales,  we  would  permit  in  the 
calculation  as  mush  outside  milk,  be  it  regulated  or  unregu- 
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lated  as  was  necessary  for  the  handler  to  properly!  operate 
his  plant. 

Anything  above  that,  which  in  effect  represents  the  in¬ 
surance  that  the  handler  buys,  he  stands  himself,  j 

Q.  Could  you  for  the  record  tell  us  how  many  of  the 
handlers  who  operate  in  the  area  of  the  proposed  Extension 
receive  outside  milk  during  any  typical  montl}?  A.  I 
wouldn’t  give  you  the  number  of  handlers,  Mr.  Dery,  in  any 
one  or  two  markets,  because  I  am  afraid  that  I  ^ould  be 
in  violation  of  the  confidential  provisions. 

I  would  like  to  clarify  that  by  an  example.  If  we  were  to 
give  here  a  number  of  out  of  State  of  unregulated 
393  milk  in  a  certain  market,  and  the  figures  we^e  asked 
for  yesterday  of  Mr.  Gallup,  there  are  enough  cookies 
out  here  with  pencils  that  would  know  just  what  |is  going 
on  to  constitute  one  of  those  feasances  under  the  law. 

I  would  be  willing  to  take  one  of  our  price  announcements 
sheets  and  give  you  what  I  remember  from  the  befet  of  my 
knowledge,  the  number  of  handlers  that  handle  unregulated 
or  outside  milk  in  the  areas  to  be  added  to  the  Federal 
market. 

Q.  Fine.  A.  You  understand  that  what  I  will  give  j  you  will 
not  only  be  the  number  handling  only  outside  unregulated 
milk,  but  those  handling  outside  unregulated  milk  oif  outside 
milk. 

Mr.  Derr :  Would  you  read  that  back? 

Mr.  Mahony :  This  answer  will  not  tend  to  identify  them? 

The  Witness :  That  is  correct. 

Examiner  Hyde :  Will  the  reporter  read  the  last!  part  of 
Mr.  Bond’s  answer? 

(The  reporter  read  from  his  notes  as  requested.)  I 
By  Mr.  Krause : 

Q.  I  would  like  to  ask  as  a  matter  of  clarification  [whether 
the  term  * ‘outside  milk”  would  include  out  of  Sthte  pro¬ 
ducers?  A.  No.  In  my  interpretation,  sir,  it  would  be  out¬ 
side  regulated  milk. 

i 
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Q.  And  outside  unregulated?  A.  And  unregulated. 
394  The  two  together  would  constitute  the  figure  that  I 
would  give  you. 

*••*••••• 

415  Frank  C.  Davis  was  called  as  a  witness,  and,  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Testimony 

The  Witness :  My  name  is  Frank  C.  Davis,  Nash  Road, 
Cummington,  Massachusetts,  and  a  producer  of  milk  ship¬ 
ping  into  the  Springfield  market. 

To  start  with,  I  am  Secretary  of  our  little  local,  of  the 
NEMPA,  in  Cummington,  Massachusetts.  I  am  president 
of  the  sales  committee  in  Springfield,  Director  of  the  New 
England  Milk  Producers  Association,  a  member  of  the  exec¬ 
utive  committee,  and  vice  president  of  the  New  England 
Milk  Producers  Association.  I  have  shipped  milk  into  the 
Springfield  market  for  approximately  30  years.  We  have 
been  through  a  lot  of  hard  knocks,  and  I  think  that  I  know 
something  about  the  good  that  has  been  derived  from  the 
workings  of  the  New  England  Milk  Producers  Association 
that  I  have  been  a  member  of  the  entire  30  years  that  I  have 
shipped  milk. 

432  Q.  You  are  just  saying,  again,  that  if  the  product 
of  Massachusetts  State  producers  were  added  to  the 

433  Federal  market,  the  price  would  go  up,  of  the  blend? 
A.  No,  I  am  not  saying  that.  I  am  saying  that  if  the 

Federal  orders  were  extended  into  unregulated  areas,  that 
there  is  a  good  chance  of  a  lot  of  unregulated  milk  being 
cut  back  so  as  to  raise  the  blend  for  the  Springfield  regu¬ 
lated  area  and  the  Springfield  area  that  is  not  regulated. 

Q.  And  there  is  just  as  much  of  a  chance,  is  there  not,  sir, 
that  there  might  be  added  surplus  by  somebody  adding  a 
country  pool  that  is  not  presently  supplying  the  market 
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and  lower  the  Springfield  blend?  A.  Not  under  lihe  Fed¬ 
eral  regulations. 

Q.  You  are  sure  of  that?  A.  I  am  quite  sure  of;  it,  with 
Dr.  Swonger  back  of  me. 

Q.  I  think,  without  trying  to  strain  my  recollection  of  the 
record,  sir,  Dr.  Swonger  in  that  question  that  I  put  to  him, 
said  that  it  might  happen.  Would  that  change  your  opinion? 
A.  No,  that  wouldn’t  change  my  opinion.  Doc  said  it  might 
happen. 

Q.  You  wouldn’t  even  go  that  far?  A.  No,  I  wouldn’t  go 
that  far. 

Q.  You  mentioned  a  situation  that  I  didn’t  quity  under¬ 
stand,  which  I  assume  dates  back  to  the  time  that  tjhe  Fed¬ 
eral  order  was  first  put  in  here,  when  you  said  that  dealers 
were  eliminating  Massachusetts  producers.  Do  you 
434  recall  that  in  your  direct  testimony?  A.  Yeb,  sir. 

Q.  Did  that  refer  to  the  situation  in  1949?  !a.  Yes, 


sir. 


Q.  And  I  think,  if  my  notes  are  correct,  you  said  tjhat  this 
was  because  of  too  high  Massachusetts  pricing.  Is  that  what 
you  said,  sir?  A.  As  compared  to  what  the  distributors 
could  buy  milk  for  from  out  of  State. 

Q.  That  is  right.  The  price  that  was  being  paid  upder  the 
State  order  by  distributors  was,  in  some  instances,  sub¬ 
stantially  higher  than  the  price  being  paid  by  other  j  distrib¬ 
utors  to  unregulated  milk  from  outside,  is  that  ri^ht?  A. 
That  is  right. 

Q.  And  the  result  of  that,  sir,  was,  was  it  not,  that  ^ome  of 
the  distributors  were  selling  milk  at  a  lower  price  in  the 
street  than  other  distributors  ?  A.  Yes. 

Q.  And  that  made  it  difficult  for  the  producers  vdth  the 
higher  cost  milk  to  compete?  A.  That  is  right. 

Q.  So  that  in  your  mind,  one  of  the  important  things  in 
connection  with  the  extension  of  a  Federal  order  is  |  the  un¬ 
rest  that  it  develops  in  the  street  in  the  form  of  price  cut¬ 
ting,  because  of  the  availability  of  low  priced  jmilk,  is 
435  that  right?  A.  No,  it  is  the  unrest  that  is  caused  to 


j 
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the  milk  producers,  because  they  were  being  driven  out  of 
a  market. 

Q.  Yes,  but  they  are  being  driven  because  of  the  price 
having  fallen,  the  Massachusetts  producer  couldn ’t  afford 
to  pay  the  price,  is  that  right?  A.  Yes.  The  Massachusetts 
dealer  couldn ’t  afford  to  pay  the  — 

Q.  The  dealer  couldn’t  afford  to  pay  the  Massachusetts 
producer.  A.  That  is  right. 

Q.  So  that  the  competition  in  the  street,  then,  is  of  con¬ 
siderably  importance  to  the  producer  as  to  the  effect  that 
that  it  may  have  on  him,  is  that  right  ?  A.  Yes. 

*••#••••• 

438  Jerry  Bond,  Jr.  resumed  the  stand  as  a  witness,  and 
having  been  previously  duly  sworn,  was  examined 
and  testified  further  as  follows : 

441  By  Mr.  Derr: 

Q.  Mr.  Bond,  is  the  Milk  Control  Commission  in  any 
•way  concerned  over  the  possibilities  of  outside  unregu¬ 
lated  milk  continuing  to  replace  the  local  Massachusetts 
producer  milk  in  the  markets  of  Massachusetts?  A.  Most 
assuredly  we  are  concerned  with  that. 

Q.  What  steps  do  you  take  in  order  to  minimize 

442  that  possibility?  A.  I  will  give  you  an  example,  if  I 
may.  During  the  past  few  weeks,  one  handler  in  one 

of  the  markets  proposed  to  be  added  under  the  proposals  in 
this  session  of  hearings  to  a  Federal  order  market,  was 
short  of  milk.  He  asked  for  assistance  in  locating  the  milk, 
and  said,  “My  present  possibility  of  getting  milk  is  from 
outside  of  Massachusetts.’ ’  The  Chairman  of  the  Commis¬ 
sion  and  myself  spent  considerable  time  with  that  handler, 
and  because  of  the  cooperation  between  our  office  and  that 
handler  the  milk  moved  into  that  plant  to  take  care  of  their 
temporary  short  condition  with  Massachusetts  produced 
milk  which  would  have  otherwise  been  accounted  for  in  the 
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markets  where  it  was  originally  received  as  Class  It,  and 
was  therefore  moved  into  Class  I. 

Q.  Of  course  that  was  under  direct  requests  for  assist¬ 
ance  from  the  dealer.  I  was  speaking  more  specifically  of 
the  situation  where  the  dealer  probably  was  just  as  filling 
to  take  outside  milk  as  local  milk.  A.  Yes,  I  will  answer 
your  question,  that  we  have  spent  considerable  timq  with 
those  handlers,  pointing  out  to  them  what  in  our  opinion  are 
the  advantages  of  our  Massachusetts  milk  over  their  outside 
supply.  We  have  been  successful  in  a  few  instances  iji  get¬ 
ting  them  to  buy  some  Massachusetts  milk  where}  they 
didn’t  ever  buy  any  before.  We  have  discussed  with  han¬ 
dlers  in  some  of  these  markets  proposed  to  be  hdded 
443  the  dropping  of  their  outside  unregulated  supply  and 
substituting  it  with  Massachusetts  milk.  We'  have 
had  conferences  with  some  handlers  in  the  area  or  <}ne  of 
the  areas  proposed  to  be  added  whose  entire  supply  i^  out¬ 
side.  It  seemed  as  though  at  the  time  we  were  going  tq  have 
some  success.  But  at  the  time  he  discontinued  with  his  local 
producers  and  went  to  the  outside  supply,  he  discontinued 
receiving  his  equipment  on  receiving  milk  in  40  quart  cans 
and  went  to  a  receiving  tank  and  said  that  at  least  fqr  the 
period  of  his  current  contract,  which  still  had  some  mjonths 
to  run,  he  couldn’t  very  well  consider  changing,  but  that 
he  would  be  glad  to  talk  with  us  later. 

Q.  Do  you  feel  that  in  the  case  of  dual  receipts  o^  out¬ 
side  milk  and  local  producer  milk  that  the  Commission’s 
practice  of  prorating  promotes  the  use  of  local  milk!  A.  I 
think  it  may  well  promote  it,  Mr.  Derr.  If  I  may  gijve  an 
example  without,  of  course,  giving  the  name  of  the  cohcem 
involved,  I  know  of  one  concern  handling  substantial  vol¬ 
umes  of  Massachusetts  milk  that  also  handles  some  oqtside 
milk.  In  the  fall,  these  producers  ship  in  X  volume  of |  milk. 
In  the  spring,  in  our  opinion,  these  producers  are  entitled, 
in  the  flush,  to  that  much  Class  I  sales,  in  orderly  marketing. 
However,  our  experience  with  the  concern  in  question  is 
that  they  have  given  these  producers  in  some  instances  60 
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to  70  percent  more  Class  I  sales  in  April,  May  and 
444  June,  than  the  producers  shipped  in  their  entirety  in 
October,  November,  and  December,  and  have  cut 
down  their  outside  supply.  To  that  end,  we  think  that  the 
program  which  we  have  followed,  allowing  the  outside  milk 
to,  in  effect,  be  insurance,  has  protected  our  local  producers 
markets  and  given  them  an  opportunity  to  participate  in 
Class  I  sales  to  the  fullest  extent  possible.  Plus,  if  I  may 
refer  back  to  a  part  of  my  testimony  yesterday  at  North¬ 
ampton,  the  limitation  of  five  percent  on  that  outside  supply 
as  an  insurance  factor. 

**•#••••• 

446  Q.  You  also  spoke  in  Northampton,  I  believe,  of 
the  use  of  revocation  of  license  as  an  instrument  to 

enforce  payments  to  producers.  Has  the  Milk  Control 
Commission  of  the  predecessor  Milk  Control  Board  ever 
revoked  a  dealer’s  license?  A.  Yes,  sir,  they  have. 

Q.  Was  that  to  enforce  payments  to  producers?  A.  I  am 
sure  I  can’t  remember  the  exact  reason  or  reasons,  but  there 
have  been  revocations  of  handler’s  licenses. 

Q.  But  you  don ’t  know  whether  it  was  used  as  an  instru¬ 
ment  of  enforcement  of  producer  prices?  A.  For  this  rea¬ 
son.  I  am  not  trying  to  dodge  your  question,  Doctor,  but 
there  has  not  been  a  revocation  in  recent  years  of  which  I 
have  personal  knowledge,  since  I  have  been  acting 

447  director  or  director.  But  I  do  know  that  prior  to  that 
there  were  revocations,  and  I  do  not  remember  their 

exact  reasons. 

Q.  Can  you  tell  me  how  long  it  has  been  since  there  has 
been  a  revocation  of  a  dealer’s  license?  A.  Well,  I  would 
say  from  my  own  knowledge  not  since  1950. 

Mr.  Swonger:  Thank  you. 

Mr.  Krause :  Is  that  over  the  State? 

The  Witness :  For  the  State,  yes. 
**##**••• 


389 


449 


Redirect  Examination 
By  Mr.  Mahony : 


Q.  Mr.  Bond,  has  it  been  necessary  in  the  past  fc|r  the 
Milk  Control  Commission  to  threaten  to  revoke  any  li¬ 
censes?  A.  It  has  been  necessary  in  the  past  for  the  Com¬ 
mission  to  hold  hearings  and,  as  among  the  reasons,:  state 
that  the  defendant  should  show  cause  why  his  license  should 
not  be  denied,  suspended,  or  revoked,  yes. 

Q.  Have  those  hearings  corrected  any  abuses?  A.  iThey 
most  certainly  have,  sir. 

Q.  So  that  through  the  administrative  procedure,  all 
violations  have  been  taken  care  of  to  your  knowledge]  with 
the  exception  of  one  case  where  it  finally  became  necessary 
to  revoke?  A.  That  is  correct. 


#  «  •  *  *  *  *  •  i  • 

450  By  Mr.  Mahony: 

I 

Q.  I  noticed  in  your  cross-examination  that  you  referred 
to  conferences  with  handlers  in  the  proposed  areas!  with 
regard  to  cutting  down  or  purchasing  outside  unregu¬ 
lated  milk.  What  about  the  rest  of  the  State?  Has  that  been 
true,  in  general,  in  any  of  the  State  controlled  areas?  A. 
That  has  been  a  usual  practice,  and  has  been  our  practice 
over  the  years,  not  necessarily  of  the  last  few  months.! 

Q.  So  that  it  is  not  merely  in  these  proposed  additions? 
A.  Definitely  not,  sir. 

Q.  Going  way  back  in  the  cross-examination,  I  think  you 
described  various  pricing  methods  where  a  dealer  wa?  sell¬ 
ing  in  areas  where  the  prices  differed,  but  I  don’t  think  you 
described  the  situation  where  you  had  a  flat  plan.  Would 
you  do  so,  please?  A.  In  the  event  a  dealer  was  buying  on 
a  flat  price  plan  and  sold  in  more  than  one  area,  if  there  was 
a  different  class  I  price  in  one  area  from  the  othef,  we 
would  make  a  blended  price,  blended  Class  I  price,  based  on 
his  sales  in  the  two  areas  in  exactly  the  same  manned  that 
we  would  for  the  Class  I  price  in  the  use  or  composite  and 
base  rating  plans. 


j 
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Q.  Insofar  as  your  auditing  is  concerned,  is  it  fair 

451  to  say  that  the  length  of  time  necessary  to  audit  each 
dealer  would  vary  each  time  you  would  perform  the 

audit  for  that  one  dealer?  A.  It  would. 

Q.  And  would  it  be  fair  to  say  that  the  number  of  audits 
would  vary  and  fluctuate  each  year,  the  number  of  dealers 
that  you  would  be  auditing?  A.  Correct. 

Q.  In  your  opinion,  would  it  be  fallacious  then,  to  try  to 
pick  any  average  and  multiply  it  by  the  number  of  dealers 
to  figure  out  the  length  of  time  spent  by  your  department  in 
auditing?  A.  It  would.  That  is  why  I  answered  as  I  did 
yesterday. 

Q.  I  think  you  said  that  the  auditing  department  or  mem¬ 
bers  of  it  were  sometimes  available  for  other  jobs.  Was 
that  because  they  had  completed  the  necessary  work  in 
auditing?  A.  No. 

Q.  With  what  exceptions?  A.  It  was  because  we  didn’t 
have  the  sufficient  personnel  to  do  the  job  that  we  were 
requested  to  do  at  that  particular  moment. 

Q.  Well,  if  you  understand  wdiat  I  am  after,  what  is  the 
primary  concern  so  far  as  the  administrative  end  of  the 
Commission  is  concerned?  A.  Auditing  the  records 

452  of  milk  dealers  who  buy  from  producers  who  come 
under  the  jurisdiction  of  the  Commission. 

Q.  And  consequently  all  efforts  are  made  to  keep  the 
auditors  on  that  job?  A.  To  the  extent  that  we  can  pos¬ 
sibly  do  it. 

Q.  Does  the  Milk  Control  Commission  have  any  concern 
with  what  the  ultimate  cost  to  the  consumer  is,  of  milk  in 
Massachusetts.  A.  It  is  required  to  have,  by  law. 

Q.  So  they  are  concerned  with  resale  or  retail?  A.  Yes. 

Q.  There  was  also  some  questioning  on  growth  of  popu¬ 
lation.  Would  it  be  true  that  the  growth  of  population 
would  be  reflected  in  the  sales  of  various  areas?  A.  Not 
necessarily,  and  for  this  reason :  Assuming  that  there  was 
a  population  growth  in  one  of  our  markets  around  Boston, 
15-B,  for  example,  the  Framingham  market,  it  would  not 
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necessarily  follow  that  the  increase  in  Class  I  sales  would 
show  up  in  the  10-B  figures,  because  it  might  well  be  that 
Federal  order  handlers  under  the  Boston  market  followed 
that  business  into  the  Framingham  area  and  made  those 
sales  which  are  reflected  in  increased  Class  I  sales  ip  the 
primary  market. 

Q.  When  you  speak  of  the  primary  market,  you  mean  the 
Boston  Federal  market?  A.  The  Boston  Federal 
453  market. 

*  #  •  *  *  *  •  •  • 

458  Carleton  I.  Pickett  was  called  as  a  witness,  and, 
having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 

Direct  Testimony 

The  Witness :  My  name  is  Carleton  I.  Pickett,  legislative 
agent  and  executive  secretary  of  the  Massachusetts  Farm 
Bureau  Federation,  a  general  farm  organization  with  a 
membership  currently  of  4,252  farmers  in  each  of  the  vari¬ 
ous  counties,  and  about  60  percent  of  them  are  milk  pro¬ 
ducers  in  the  State  of  Massachusetts.  I  will  adhere  to  a 
written  statement  which  was  prepared  in  January,  iaken 
before  the  board  of  directors  of  the  Federation,  and  adopted 
in  its  executive  session. 

#  •  *  #  *  *  •  •  |  • 

459  The  Witness:  The  Massachusetts  Farm  Bpreau 
Federation  is  a  general  farm  organization  and  claims 

for  itself  no  expert  knowledge  in  the  more  complex  ramifi¬ 
cations  of  milk  marketing.  It  can  and  does  represent  a 
large  number  of  dairymen  in  practically  every  township  of 
the  Commonwealth  and  perhaps  numbers  amongst  its  mem¬ 
bers  more  dairy  producers  than  will  be  found  voluntarily 
paying  dues  to  any  other  single  organization. 

We  find  ourselves  forced  into  opposition  to  parts  of  the 
present  petition  to  extend  the  Boston,  Worcester  and 
Springfield  orders  over  many  towns  which  should  never 
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come  under  them.  Had  this  petition  been  limited  to  speci¬ 
fic  cities  or  towns  where  it  could  readily  be  shown  that  there 
was  need,  emergency,  an  influx  of  unregulated  milk  in 
quantities  sufficient  to  be  disruptive  of  orderly  marketing 
and — that  most  important  factor  of  all — a  majority  desire 
on  the  part  of  producers  most  nearly  effected,  then  the 
Massachusetts  Farm  Bureau  Federation  would  be  a  pro¬ 
ponent. 

We  propose  to  show  that  those  conditions  have  not  been 
met  and  that,  therefore,  the  petition  should  be  weighed 
against  facts  and  denied  in  part. 

It  will  be  recited  that  some  dealers  some  places  disturb 
the  market  and  some  producers  in  some  places  favor 
460  marketing  orders.  A  great  deal  of  testimony,  facts, 
figures  will  be  entered  into  the  record  and  they  will 
prove  no  more  and  no  less  than  that  single  fact. 

I  would  recall  the  fundamental  purpose  of  the  agricul¬ 
tural  marketing  act  which  is  to  provide  stability  of  market¬ 
ing  to  farmers  when  farmers  want  it  and  so  express  their 
desire.  That  may  be  an  oversimplification  of  the  legal  ver¬ 
biage  that  carries  through  the  act  but  it  all  boils  down  to 
exactly  that.  There  are  provisions  set  up  whereby  the  Sec¬ 
retary  of  Agriculture  may  carry  out  in  a  democratic  way 
hearings  followed  by  a  referendum.  We  submit  to  you  that 
the  purpose  of  the  act  is  being  defeated  in  the  practice  of 
the  act  and  that  unless  correction  is  made  inequity  not  con¬ 
templated  by  the  act  is  bound  to  be  the  result.  We  will  have 
to  examine  briefly  the  petition  and  the  petitioner. 

I  submit  that  it  is  inescapable  that  the  petitioner  has  been 
motivated  by  a  dual  role,  that  of  a  producers  cooperative 
and  that  of  a  processor  of  no  small  size,  and  that  it  can 
hardly  be  claimed  that  the  petitioner  has  made  representa¬ 
tions  which  are  purely  motivated  by  its  sensitivity  to  the 
will  of  the  milk  producers  based  on  decisions  reached  with 
any  high  degree  of  democracy,  nor  can  it  be  claimed  that 
the  basis  of  this  petition  is  grounded  entirely  on  need,  emer- 
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gency  or  the  freely  expressed  desire  of  the  majority  of  pro¬ 
ducers,  most  nearly  effected. 

461  Rather,  it  may  be  well  demonstrated,  and  we  be¬ 
lieve  the  record  could  show,  that  this  petition  has  an 

equal  purpose  in  the  gradual  assimilation  of  widir  and 
wider  territory  to  the  end  that  there  may  finally  becotne  not 
a  series  of  milk  marketing  orders  covering  city  milkstieds  as 
was  originally  the  intent  of  the  act  but  rather  the  peaceful 
conquest  of  the  milk  marketing  of  an  entire  State  by  one 
large  cooperative  and  the  approximate  of  what  wofild  be 
judiciously  viewed  as  monopoly  under  any  other  corporate 
form  of  enterprise. 

The  petitioner  has  set  forth  no  condition  that  was  not 
present  in  the  market  a  year  ago.  In  its  role  as  a  producer- 
cooperative,  large  processor,  it  can  show  no  over-all!  losses 
in  its  annual  transaction. 

It  is  conceded  that  certain  producers  were  dropped  by 
certain  milk  dealers  over  a  year  ago  and  we  are  willing  to 
assume  that  these  dealers  may  have  turned  to  unregulated 
milk  as  the  future  source  of  their  supply. 

It  may  be  shown  also  that  most  of  these  producers  had 
been  persuaded  by  the  petitioner  at  some  prior  time  jto  join 
this  cooperative,  that  they  were  in  fact  members,  that  each 
had  paid  substantial  fees  for  the  purpose  of  obtaining!  a  con¬ 
tract  whereby  this  cooperative  would  continuously!  guar¬ 
antee  a  market  for  their  milk. 

It  is,  therefore,  evident  that  when  over  a  year  ago  some 
dealers  dropped  some  producers  this  petitioner  was 

462  forced  to  take  over  the  handling  and  marketing  of  a 
considerable  amount  of  milk  and  did,  in  fact,  process 

all  or  most  of  it.  Insofar  as  that  became  a  cost  to  th4  coop¬ 
erative  it,  of  course,  reduces  revenue  to  each  producer 
within  the  market.  We  submit,  however,  that  it  is  doubtful 
that  this  condition  did  lose  money  for  producers  pr  the 
cooperative  on  the  whole  of  its  transactions  taking  into 
account  the  profits  made  on  processing  plus  the  member¬ 
ship  fees  for  the  very  purpose  of  so  handling  surplufc  to  an 
extent  to  justify  the  petition  in  toto. 

| 

j 
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As  one  who  worked  both  here  and  in  Washington  very 
closely  with  those  who  for  political  reasons  desired  to  delay 
this  hearing  some  several  months  and  did  succeed  in  so 
doing,  I  can  assert  that  any  premise  of  emergency  falls  on 
its  own  weight.  That  which  can  be  postponed  a  year  hardly 
meets  the  measure  of  emergency. 

Let  us  examine  the  second  factor,  an  influx  of  unregulated 
milk  of  quantities  sufficient  to  be  disruptive  of  orderly  mar¬ 
keting.  Where  there  are  price  wars,  where  there  are  sharp 
practices  involved  in  merchandising  a  product,  where  con¬ 
siderable  quantities  of  locally  produced  milk  remains  on  the 
farm  or  flows  in  the  gutters,  there  certainly  exists  disrup¬ 
tive  conditions  prohibitive  of  orderly  marketing. 

It  may  well  be  that  over  the  years  of  a  period  which 
appears  to  us  to  have  built  up  a  more  authoritarian 
approach  to  Government  there  has  grown  up  a  con- 
463  cept  far  different  from  that  held  by  the  Massachu¬ 
setts  Farm  Bureau  Federation  and  it  may  be  that 
there  are  those  who  will  lightly  seize  upon  any  excuse  to 
impose  a  Federal  order  where  a  State  agency  now  exists; 
but  let  the  record  show  that  we  argue  that  mere  competition 
even  in  the  milk  business  does  not  constitute  a  condition 
calling  for  a  conclusion  that  here  exists  disruptive  practices 
and  disorderly  marketing  which  clearly  call  for  Federal 
suppression  of  such  practices. 

The  Massachusetts  Farm  Bureau  Federation  will  be 
found  amongst  those  who  believe  thoroughly  in  the  demo¬ 
cratic  principles  contained  in  the  intent  of  that  part  of  the 
law  which  provides  for  the  establishment  of  Federal  mar¬ 
keting  orders.  Were  this  an  application  for  a  hearing  to  be 
followed  by  a  referendum  of  producers  solely  for  the  pur¬ 
pose  of  setting  up  a  new  marketing  order,  the  procedures 
that  would  then  logically  and  inevitably  follow  would  have 
our  approval  and  we  would  feel  as  a  general  farm  organiza¬ 
tion  that  it  would  be  strictly  up  to  the  producers  to  decide 
whether  or  not  a  majority  of  them  wished  to  set  up  this 
new  marketing  order. 
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Here  we  have  a  case  of  an  extension  of  an  existing  market 
order  with  an  overwhelming  and  decisive  majority  prior 
even  to  petition  committed  to  a  plan  in  which  those  pro¬ 
ducers  living  within  the  territory  to  he  annexed  may  cer¬ 
tainly  appear  in  hearing  and  later  vote  in  referendum  but 
in  practice  they  could  just  as  well  stay  home.  We 
464  submit  the  procedure  is  the  very  opposite  of  demo¬ 
cratic  expression  of  practice. 

The  petitioner  already  has  all  of  the  controlling  votes 
in  its  hands  even  without  a  single  vote  by  a  producer  resi¬ 
dent  in  the  areas  proposed  to  be  added.  The  very  large 
number  of  producers  now  within  the  market  orderjs  from 
areas  other  than  those  in  question,  including  out  of  state 
producers,  make  of  any  referendum  a  mock  of  the  cjriginal 
intent  to  secure  true  and  democratic  decision.  The  petition 
itself  is  not  a  petition  of  producers  but  what  could  ftvell  be 
termed  a  formalized  communication  from  the  officers  of 
one  producer  cooperative  to  a  Bureau  of  Government  and 
a  referendum  is  already  predetermined  by  the  willj  of  the 
officers  of  one  cooperative. 

We  have  then  some  conclusions.  There  are  som6  areas 
where  we  have  little  doubt  that  an  order  may  be  helpful 
and  desired.  We  would  assist  producers  who  demonstrate 
need  and  desire  in  getting  under  the  order.  But  we  are  con¬ 
strained  by  vote  of  our  delegate  body  to  oppose  much  of 
these  proposed  orders  unless  or  until  the  Secretary  causes 
to  be  made  prior  to  the  usual  market  wide  referendum  a 
preliminary  and  binding  referendum  of  the  producers  resi¬ 
dent  in  each  area  which  is  to  come  under  the  proposal  and 
those  individual  producers  so  resident  only. 


#**##**  •  * 

476  C.  W.  Swonger,  a  witness  having  been  previously 
duly  sworn,  resumed  the  stand,  and  testified  further 
as  follows: 
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492  One  development  which  may  have  tended  to  aggra¬ 
vate  the  problem  of  unregulated  milk  is  the  growing 
practice  of  custom  processing,  and  the  general  use  of  paper 
containers  in  wholesale  and  store  distribution.  The  cost  of 
processing  and  packaging  equipment  has  tended  to  con¬ 
centrate  such  business  into  larger  volume  operations.  The 
smaller  dealers  in  turn  have  become  buyer-handlers,  or 
sub-dealers.  No  longer  tied  to  a  particular  group  of  pro¬ 
ducers,  these  dealers  have  gravitated  toward  the  cheapest 
source  of  supply,  which  is  unregulated  milk.  We  have  no 
quarrel  with  custom  packaging  or  the  paper  container.  Our 
only  interest  is  to  see  that  the  milk  sold  for  fluid  use  returns 
the  Class  I  price  to  producers. 
#**##*••• 

506  The  Witness:  This  table,  Exhibit  28,  supports 
what  is  common  knowledge,  that  unregulated  han¬ 
dlers  pay  prices  which  are  at  or  close  to  the  Boston  blend. 
They  depend  on  disposing  of  the  bulk  of  the  milk  for  Class 
I  use,  otherwise  there  would  be  no  advantage  in  operating 
an  unregulated  plant. 

Unregulated  milk  comes  from  plants  in  Northern  New 
England  or  New  York,  which  are  operated  outside  of 

507  any  control  as  to  price  by  State  or  Federal  agencies. 
The  handler  pays  the  approximate  blended  price — 

which  is  the  competitive  price  for  milk  in  the  area — and 
uses  the  milk  for  Class  I  sales  in  Massachusetts,  or  other 
markets  of  southern  New  England.  The  Boston  blend  re¬ 
flected  a  50  percent  surplus  in  March  last  year,  and  about 
60  percent  in  May  and  June.  The  unregulated  buyer  does 
not  account  for  his  milk  according  to  its  use,  or  at  estab¬ 
lished  class  prices.  In  effect,  he  is  selling  Class  II  milk  in 
the  bottle. 

The  Boston  blended  price  for  May  and  June  last  year  in 
northern  New  England  was  close  to  $3.40.  This  was  the 
approximate  cost  of  milk  to  an  unregulated  buyer  at  his 
country  plant.  If  we  add  70  cents  for  plant  handling  and 
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transportation  to  market,  his  cost  delivered  to  his  pity  dis¬ 
tributing  plant  would  amount  to  $4.10.  This  compares  with 
a  Class  I  price  in  the  State-controlled  markets  of  |$5.17  in 
May  and  June.  The  latter  figure  also  makes  no  allowance 
for  the  cost  of  receiving,  weighing,  testing,  washingl  of  cans, 
and  maintenance  of  payrolls  which  would  be  incitrred  in 
receiving  milk  from  local  producers. 

In  December,  the  Boston  blended  price  amounted!  to  $5.05 
at  country  plants,  and  allowing  70  cents  for  plant  handling 
and  transportation,  the  cost  of  unregulated  milk  delivered 
at  the  dealer’s  city  plant  would  amount  to  about  $5175.  The 
Class  I  price  in  the  state  controlled  markets  for 
508  December  was  $6.49.  I  have  not  included!  certain 
markets  such  as  Newburvport  and  Gloucester,  or 
Brockton  and  Bridgewater,  where  the  Commission ’s  price 
was  22  cents  higher. 

*«****«j»* 

515  If  New  York  pool  milk  is  moved  to  a  plant  in  north¬ 
ern  New  Jersey,  it  is  classified  as  I-C,  and  ^he  New 

York  order  is  not  concerned  with  what  happens  to  jit  there¬ 
after.  This  means  that  northern  New  Jersey  has 

516  become  a  sort  of 1  ‘  free  port  ’  through  which  jl-C  milk 
from  the  New  York  pool  can  continue  to  ibove  into 

markets  of  New  England. 

*******  !*• 

523  The  primary  reason  for  the  proposed  extension  of 
existing  marketing  areas  is  to  recover  Clasp  I  sales 

now  being  lost  to  unregulated  milk.  We  have  computed  the 
amount  of  additional  Class  I  sales  which  would  hkve  been 
required  to  avoid  the  supply-demand  reduction  of  22 

524  cents  in  March.  It  should  be  noted  that  thp  supply- 
demand  factor  is  based  on  a  two-month  aveijage,  and 

that  any  increase  in  Class  I  sales  as  a  result  of  extension  of 
marketing  areas  would  be  a  continuing  gain  to  producers. 

The  figures  show  that  an  increase  in  four-market  Class  I 
sales  of  6/10  of  one  percent  on  a  two-month  basis,  would 
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have  been  sufficient  to  avoid  the  supply-demand  reduction 
of  22  cents  in  March.  In  terms  of  actual  volume  of  Class  I 
sales,  this  would  have  required  an  increase  in  Class  I  sales, 
for  the  four  markets,  of  630,000  pounds  per  month,  or 
21,000  pounds  per  day.  In  figures  that  may  be  more  readily 
understood,  such  an  increase  would  have  amounted  to  9,880 
quarts  or  247  cans,  per  day. 

If  that  amount  of  additional  sales  had  been  supplied  with 
pool  milk,  the  Class  I  price  would  have  been  22  cents  higher 
in  March,  to  all  producers  selling  in  Massachusetts  markets. 
The  delay  in  holding  the  hearings  created  a  situation  which 
cost  Worcester  producers  alone  about  $20,000  in  March.  To 
all  producers  supplying  milk  to  Massachusetts  markets, 
both  State  and  Federal,  the  loss  amounted  to  about  $300,000 
in  March.  If  the  Milk  Control  Commission,  or  any  other 
group,  desires  to  defend  the  sale  of  unpriced  milk  in  Mass¬ 
achusetts  markets,  they  will  have  to  answer  to  producers 
for  the  loss  of  22  cents  in  the  Class  I  price  for  March,  in  all 
markets  of  Massachusetts. 

525  Much  will  be  said  about  the  preferred  market 
which  producers  enjoy  in  the  state-controlled  areas, 
as  a  reason  why  they  do  not  wish  to  participate  in  the 
Worcester  or  Springfield  pools.  The  difference  in  prices  is 
not  so  much  as  it  may  appear,  and  it  is  made  possible  pri¬ 
marily  by  the  fact  that  producers  and  dealers  in  the  state- 
controlled  markets  can  unload  their  surplus  on  the  market 
pools. 

In  an  individual  dealer  pool,  with  wide  variations  in 
prices  paid  to  different  groups  of  producers,  certain  abuses 
are  likely  to  develop.  The  high-use  dealer  is  in  a  position  to 
recover  a  part  of  the  price  which  he  apparently  pays  for 
his  milk,  through  excessive  trucking  charges  or  other  de¬ 
vices. 

Other  dealers  in  the  state-controlled  areas  buy  milk  on 
a  flat-price  basis,  with  no  adjustment  for  butterfat,  but 
insist  on  receiving  high  test  milk.  If  the  dealer  insists  on 
receiving  milk  of  4.2  percent  butterfat  test,  but  pays  for  it 
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at  the  price  for  milk  of  3.7  percent  butterfat  test,  he  has 
five  points  additional  bntterfat  at  no  cost  to  the  dealer,  or 
return  to  the  producer.  Five  points  of  additional  bntterfat 
represents  at  current  prices  close  to  40  cents  per  hundred¬ 
weight.  The  dealer  can  either  separate  the  additional  but¬ 
terfat  as  a  cheap  source  of  cream  supply,  or  sell  ii  in  the 
form  of  fluid  milk  in  competition  with  other  dealers  who 
are  required  to  pay  for  additional  butterfat.  The 
526  two  devices  of  excessive  hauling  rates,  and  ho  pay¬ 
ment  for  extra  butterfat,  permit  dealers  in  thte  state- 
controlled  areas  to  discount  the  published  prices  which  they 
appear  to  pay  for  milk. 

More  important  is  the  fact  that  dealers  in  the  state-con¬ 
trolled  markets  can  always  4 1  ad  just”  their  receipts  by 
handing  off  one  or  more  producers  to  the  market  piols.  If 
the  dealer’s  pay  price  is  comparatively  low,  he  can; always 
improve  it  by  dropping  producers,  or  by  limiting  the 
amount  of  milk  that  he  will  accept  from  individual  pro¬ 
ducers.  The  milk  which  is  displaced  in  the  local  jmarket 
then  finds  its  way  into  the  Worcester  or  Springfield  pools. 

i 

*#####•  m\  m 


527  The  Witness:  Massachusetts  producers  j cannot 
meet  the  competition  of  blend  price  milk  fromj  unreg¬ 
ulated  sources.  Dealers  cannot  continue  to  purchase  milk 
from  Massachusetts  producers,  if  their  competitors  have  a 
cheaper  source  of  milk  supply.  If  this  condition  is  Allowed 
to  continue,  it  will  inevitably  result  in  gradual  lofes  of  a 
market  for  the  milk  of  Massachusetts  producers  and  for 
dealers  buying  milk  of  those  producers. 


The  State  Milk  Control  Commission  can  establish  ja  price 
to  be  paid  to  Massachusetts  producers,  but  it  cannot  Require 
any  dealer  to  buy  his  milk  from  Massachusetts  producers. 


I 


i 
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530  The  State  Milk  Control  Commission  cannot  regu¬ 
late  the  price  paid  to  producers  for  milk  from  plants  located 
out  of  state  which  moves  in  inter-state  commerce. 

*•••••••• 

A  Federal  order  is  not  limited  in  its  jurisdiction  by  State 
lines.  It  is  the  only  machinery  so  far  developed  which  will 
price  all  the  milk  in  a  market  on  a  uniform  basis,  according 
to  its  use,  and  eliminate  the  advantage  of  moving  out  of 
state  to  obtain  an  unregulated  supply. 

Producers  now  supplying  milk  to  the  Worcester  or 

531  Springfield  marketing  areas  have  an  interest  in  ex¬ 
tension  of  the  present  marketing  areas,  as  well  as 

producers  outside.  Worcester  handlers  cannot  compete  for 
Class  I,  fluid  milk  sales  outside  the  marketing  area  against 
unregulated  milk  sold  in  such  outside  areas.  This  condition 
means  a  gradual  loss  of  fluid  milk  sales  to  Worcester  pro¬ 
ducers  in  areas  outside  the  scope  of  the  Federal  order. 

At  the  same  time,  as  producers  lose  their  market  in  one 
of  the  state-controlled  areas,  such  as  Greenfield  or  Gardner, 
they  tend  to  move  into  the  Worcester  or  Springfield  mar¬ 
kets.  The  result  is  the  Worcester  or  Springfield  producers 
lose  fluid  milk  sales  outside  the  marketing  area,  and  at  the 
same  time  are  forced  to  absorb  the  surplus  from  such  out¬ 
side  markets. 

Extension  of  the  marketing  area  as  proposed  would  elim¬ 
inate  the  destructive  competition  of  blend  price  milk  from 
unregulated  sources.  It  would  remove  the  constant  threat 
of  unregulated  milk  to  producers  now  selling  in  the  state- 
controlled  areas,  and  the  burden  now  imposed  by  unregu¬ 
lated  milk  on  producers  in  the  Worcester  or  Springfield 
markets.  It  would  result  in  a  more  equitable  distribution  of 
the  sales  and  the  surplus  between  the  producers  located  in 
a  common  production  and  marketing  area. 

As  marketing  areas  are  expanded,  the  possibility  of  dual 
regulation  arises.  It  is  conceivable  that  a  plant — 

532  particularly  a  city  plant — might  qualify  for  regu¬ 
lation  under  two  different  orders.  No  problem  is 
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likely  to  arise  between  Boston  and  secondary  markets,  since 
Boston  takes  priority  over  the  secondary  marked  orders. 
It  is  possible,  however,  that  plants  such  as  those  Operated 
by  Herpy  in  Littleton,  or  Benoit  in  Erving,  might}  become 
subject  to  regulation  under  two  different  federal  orders. 
It  would  be  impractical  to  regulate  the  same  plants  under 
two  different  federal  orders,  and  appropriate  amendments 
should  be  adopted  to  avoid  such  a  possibility. 

This  problem  has  already  arisen  as  between  other  federal 
order  markets  in  various  areas,  and  a  pattern  or  |solution 
has  been  developed.  As  a  general  rule,  if  a  plant  Qualifies 
for  pooling  under  two  different  orders,  it  is  pooled  in  the 
market  in  which  it  disposes  of  the  greater  volume  of  Class  I 
milk. 

One  of  the  clearest  statements  of  the  problem,  iand  the 
proposed  solution,  is  contained  in  recent  amendments  to  the 
orders  covering  the  Knoxville  and  Memphis  market^.  Simi¬ 
lar  amendments  may  have  been  made  to  the  Nashville  order, 
though  we  do  not  have  a  copy  of  that  order. 

The  Decision  on  proposed  amendments  to  the  Knoxville 
order,  issued  August  19,  1954,  refers  to  the  possibility  of 
dual  regulation  of  the  same  plants  under  two  cjifferent 
federal  orders.  It  then  continues  with  the  fallowing 
533  findings  conclusions: 

“The  present  order  provisions,  consequently, 
should  be  amended  to  establish  nonpool  plant  statds  under 
this  order  for  any  distributing  plant  which  is  subject  to  the 
classification  and  pricing  provisions  of  another  orde^*  issued 
pursuant  to  the  act  unless  the  Secretary  determine^  that  a 
greater  volume  of  Class  I  milk  is  disposed  of  fr<jm  such 
plant  to  retail  or  wholesale  outlets  in  the  Knoxville  market¬ 
ing  area  than  in  the  marketing  area  regulated  pursuant  to 
such  other  order.  Any  supply  plant  which  is  subject  to  the 
classification  and  pricing  provisions  of  another  order  issued 
pursuant  to  the  act  should  likewise  be  accorded  jmnpool 
plant  status  under  this  order.  The  operators  of  sucty  plants 
should,  however,  be  required  to  make  reports  to  the  mar- 
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ket  administrator  at  such  time  and  in  such  manner  as  the 
market  administrator  might  require  and  to  allow  verifica¬ 
tion  of  such  reports. 

“With  the  present  limited  marketing  area  the  problem  of 
regulation  of  a  handler  under  two  marketing  orders  has  not 
arisen.  Extension  of  the  marketing  area  increases  the  likeli¬ 
hood  of  direct  competition  from  handlers  regulated  by  other 
Federal  milk  orders.  It  also  increases  the  possibility  of  a 
supply  plant  being  regulated  under  two  orders.  Under  the 
present  provisions  a  handler  actually  regulated  under  an¬ 
other  marketing  order  but  whose  plant  qualifies  as  a  fluid 
milk  plant  under  this  order  would  also  be  fully  subject  to 
all  of  the  provisions  of  this  order.  Such  a  situation 
534  would  not  only  present  serious  administrative  prob¬ 
lems  but  could  result  in  considerable  financial  loss 
by  either  the  pool  or  the  particular  handler.  Adoption  of 
the  proposal  will  preclude  the  regulation  of  a  supply  plant 
by  two  separate  orders  and  will  assure  regulation  of  a  dis¬ 
tributing  plant  by  that  order  under  which  the  greater  vol¬ 
ume  of  its  Class  I  sales  accrue.,, 

The  proposed  order  provisions  to  accomplish  this  result 
were  revised  slightly  in  a  Recommended  Decision  on  amend¬ 
ments  to  the  same  order,  issued  November  1,  1954.  The 
order  provisions  set  forth  below  are  those  contained  in  this 
most  recent  decision,  except  that  I  have  partially  con¬ 
densed  the  language: 

“Sec.  988.91  Plants  subject  to  other  Federal  orders.  A 
plant  specified  in  paragraph  (a)  or  (b)  of  this  section  shall 
be  considered  as  a  nonpool  plant  except  that  the  operator 
of  such  plant  shall  (make  such  reports  as  may  be  required 
by  the  market  administrator  and  allow  verification  of  such 
reports) : 

“(a)  Any  pool  plant  qualified  pursuant  to  §  988.9(a) 
which  would  be  subject  to  the  classification  and  pricing  pro¬ 
visions  of  another  order  issued  pursuant  to  the  act  unless 
the  Secretary  determines  that  more  Class  I  milk  is  dis¬ 
posed  of  from  such  plants  on  routes  to  retail  or  wholesale 
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535  outlets  in  the  Knoxville,  Tennessee  marketing  area 
than  is  so  disposed  of  in  the  marketing  area,  regu¬ 
lated  pursuant  to  such  order. 

“  (b)  Any  pool  plant  qualified  pursuant  to  §  988.9(b) 
which  would  be  subject  to  the  classification  and  pricing  pro¬ 
visions  of  another  order  issued  pursuant  to  the  act  unless 
such  plant  qualified  as  a  pool  plant  pursuant  to  the  provi¬ 
sions  of  §  988.9(b)  during  the  preceding  August  through 
February  period.,, 

The  foregoing  Section  makes  reference  to  pool  plants 
qualified  under  Sections  9(a)  or  9(b)  or  the  Knoxville  or¬ 
der.  Section  9(a)  relates  to  plants  with  Class  I  sales  di¬ 
rectly  to  consumers  in  the  marketing  area  (including  ^ven¬ 
dors”  or  sub-dealers  and  plant  stores),  or  to  what  might  be 
termed  “ distributing’ 1  plants.  Section  9(b)  relates  toj coun¬ 
try  plants,  supplying  milk  to  such  distributing  plants,  i  Simi¬ 
lar  and  concurrent  amendments  were  made  to  the  Memphis 
order. 

Similar  provisions  are  included  in  numerous  othejr  fed¬ 
eral  orders  regulating  markets  in  Ohio,  in  Texas,  and!  other 
areas  of  the  country.  I  will  make  only  one  further  eitjation, 
to  a  Recommended  Decision  on  the  Fort  Smith  ordfer,  is¬ 
sued  May  1,  1952,  which  reads  in  part  as  follows: 

“The  order  should  provide  that  a  handler  who  the  Sec¬ 
retary  determines  to  be  disposing  of  the  greater  portion  of 
his  milk  in  another  area  subject  to  another  Federal 

536  marketing  order  be  partially  exempt  from  provisions 
of  this  order.  It  would  be  impractical  to  regulajte  the 

same  person  under  two  different  orders  with  respect  to  the 
same  milk.  It  appears  reasonable  that  the  effective  regula¬ 
tion  should  be  that  of  the  area  in  which  such  a  person  makes 
the  greater  portion  of  his  sales/ 1 

The  Recommended  Decision  also  concludes  that  “if  the 
price  such  handler  is  required  to  pay  for  Class  I  milk  under 
the  other  order  to  which  he  is  subject  is  less  than  the;  price 
provided  in  the  proposed  order  (Fort  Smith),  he  should 
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pay  to  the  producer-settlement  fund  an  amount  equal  to  the 
difference  between  the  two  prices  on  all  Class  I  milk  dis¬ 
posed  of  within  the  area.  ’  ’  Because  of  a  uniform  structure 
of  Class  I  prices  in  all  of  our  market-pool  orders  in  New 
England,  this  problem  does  not  appear  to  arise,  except  on  a 
limited  scale  at  country  plants,  which  is  already  covered 
by  existing  provisions  in  the  secondary  market  orders.  I 
should  add  that  the  above  findings  were  re-affirmed  in  the 
final  Decision,  and  the  necessary  provisions  to  accomplish 
this  result  were  included  in  the  order. 

Under  any  type  of  regulation,  it  is  essential  to  identify 
the  persons  or  plants  to  which  the  regulation  applies.  The 
problem  is  made  simpler  in  New  England  by  the  fact  that 
we  have  an  integrated  system  of  prices  and  regulations,  and 
relatively  free  movement  of  milk  between  markets. 
#«*#••••• 

582  A.  The  secondary  markets  have  never  carried  a  sur¬ 
plus  equivalent  to  Boston.  They  always  have  run 
much  tighter,  to  use  a  common  phrase,  than  Boston.  We, 
in  our  pricing  formula,  use  an  over-all  four  market  figure 
of  18  percent  Class  II  in  November  to  represent  a  normal 
supply,  but  that  is  a  four  market  figure,  and,  of  course,  most 
of  the  surplus  is  in  Boston.  The  reason  that  the  Worcester 
market  or  any  other  secondary  market  can  run  that  close 
in  November  is  the  ability  to  draw  on  milk  from  the  Boston 
pool. 

*•••••••• 

588  By  Mr.  Mahony : 

Q.  On  Page  12,  in  the  fourth  paragraph,  the  third  full 
paragraph  on  page  12,  your  last  sentence:  “In  effect, 
milk  shipped  outside  New  Jersey  becomes  unregulated  milk 
unless  it  moves  to  an  area  covered  by  a  Federal  order.” 
A.  The  reference  there  is  not  at  all  to  milk  subject  to  the 
New  York  order  No.  27,  but  to  New  Jersey  milk  outside  the 
order. 
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Q.  If  we  move  up  two  paragraphs  on  that  page :  “If  New 
York  pool  milk  is  moved  to  a  plant  in  Northern  New  Jersey 
it  is  classified  as  I-C,  and  the  New  York  order  is  npt  con¬ 
cerned  with  what  happens  to  it  thereafter.  This  means  that 
northern  New  Jersey  has  become  a  sort  of  free  port  through 
which  I-C  milk  from  the  New  York  pool  can  continue  to  move 
into  markets  of  New  England.  ”  Does  that  indicatje  that 
that  comes  in  and  it  is  unregulated  milk?  A.  Not  as  un¬ 
regulated  milk,  no.  The  milk  is  regulated  under  thk  New 
York  order,  and  in  this  instance  it  is  classified  and  priced 
as  I-C.  It  is  not  reclassified  or  repriced  if  it  poves 

589  to  another  market  in  New  England. 

Q.  When  you  say  another  market  in  New  England, 
you  mean  another  Federal  order  market  in  New  England? 
A.  No,  I  mean  to  a  non-Federal  market,  like  Providence  or 
Rhode  Island. 

Q.  In  other  words,  this  I-C  milk  comes  into  Massachusetts 
at  lesser  price  than  the  milk  in  the  Federal  order  ijaarket 
into  the  State  areas?  A.  It  can,  by  movement,  fir^t  to  a 
plant  in  northern  New  Jersey  and  then  reshipmenf  to  a 
State  controlled  area  in  Massachusetts  or  southenji  New 
England.  My  reference  here  was  to  a  movement  to  Woon¬ 
socket,  Rhode  Island,  the  City  Dairy. 

Q.  In  other  words,  even  though  there  is  a  Federal;  order 
in  New  York,  milk  which  originated  in  that  Federal!  order 
market  can  come  into  a  New  England  State  area  at  a  j lesser 
price  than  what  the  Federal  areas  in  New  England  jwould 
require?  A.  Yes,  by  this  indirect  movement  which  I  have 
described. 

Q.  And  it  would  only  be  if  it  came  into  one  of  the  Fed¬ 
eral  market  areas  that  it  would  be  repriced?  A.  les.  I 
don’t  know  how  the  State  Milk  Control  agency  coulj  have 
any  control  over  the  price  paid  to  producers  for  tha^  milk. 

Q.  To  obviate  this  sort  of  difficulty,  you  would  have  to 
have  a  Federal  order  area  throughout  all  of  Massachusetts, 
to  control  that  milk  coming  out  of  the  New  York 

590  order  market?  A.  This  is  only  one  of  numerous  diffi- 
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culties.  Unregulated  milk  is  more  important  today  than 
I-C,  and  as  I  have  said  many  times  a  Federal  order  is 
the  only  means  that  has  been  developed  up  to  now  that  can 
price  all  the  milk  in  a  market  on  a  uniform  basis  where  a 
part  of  it  comes  from  out  of  State  sources. 

Q.  And  that  order,  in  your  opinion,  would  have  to  be  com¬ 
prehensive  of  all  of  Massachusetts  in  order  to  effectuate 
that,  if  it  is  the  only  method,  as  you  say?  A.  Well,  we  have 
not  proposed  such  a  comprehensive  order. 

Q.  May  I  have  an  answer,  Doctor,  please  ?  A.  Not  inso¬ 
far  as  the  areas  in  which  our  producers  are  involved  is  con¬ 
cerned.  Our  obligation  is  to  protect  the  producers  who  are 
members  of  NEMPA,  and  to  do  the  best  job  that  we  can 
in  marketing  their  milk. 

Q.  I  still  don  ’ t  believe  I  have  an  answer,  Doctor. 

Examiner  Hyde :  Let  ’s  have  the  question  of  Mr.  Mahony, 
please. 

(The  Reporter  read  from  his  notes  as  requested.) 

The  Witness:  Well,  it  may  approach  that  point  in  time. 
I  take  it  by  comprehensive  you  do  not  necessarily  mean  a 
single  order,  since  we  already  have  several  orders. 

By  Mr.  Mahony : 

Q.  I  didn’t  mean  a  single  order;  I  meant  Federal 
591  order  areas  covering  all  of  Massachusetts.  A.  It 
may  reach  that  point  in  time,  but  until  a  problem,  a 
serious  problem,  of  unregulated  milk  has  arisen  in  a  par¬ 
ticular  area,  I  don’t  know  that  it  is  necessary  to  move  in 
that  direction.  The  trend  has  certainly  been  in  that  direc¬ 
tion,  because  of  the  nature  of  the  problem. 

Q.  I  am  speaking  of  I-C  milk.  Doctor,  under  the  New  York 
order,  and  not  unregulated  milk.  A.  Even  if  we  were  suc¬ 
cessful,  which  we  have  not  been,  in  fully  cleaning  up  the 
situation  of  I-C  pricing  in  New  York,  so  that  milk  no  longer 
was  a  factor,  it  would  still  be  possible  for  persons  to  operate 
unregulated  plants  in  New  York  or  northern  New  England 
and  serve  the  same  outlets  with  blend  price  milk  or  with 


unregulated  milk.  Unregulated  milk  is  fully  as  jnuch  a 
threat  or  more,  I  think,  at  the  present  time,  than  1-0. 

Q.  Isn’t  it  a  necessary  corollary  of  your  last  statement 
that  it  would  be  necessary  to  put  out  of  New  York  State 
under  a  Federal  order,  or  varying  Federal  orders,  tp  elimi¬ 
nate  the  source  you  just  mentioned?  A.  I  am  not  going  to 
attempt  to  describe  for  New  York  State.  Federal;  orders 
are  issued  covering  a  particular  marketing  area,  &nd  not 
a  production  area.  They  regulate  those  handlers  j  selling 
milk  in  a  particularly  defined  marketing  area.  We  have 
had  no  experience  with  the  other  type  of)  order. 
592  There  has  been  some  general  discussion  of  it  from 
time  to  time  on  a  production  area  basis.  But  j  that  is 
unplowed  ground. 

•  #  •  #  *  #  •  •!• 

600  By  Mr.  Burke : 

•  •  •  *  •  *  *  •  j  • 

602  Q.  Have  you  had,  in  your  organization,  anpr  com¬ 
plaints  by  your  members  who  sell  in  the  State  areas 
in  recent  years  with  reference  to  chiseling  down  of 

603  the  price,  or  chiseling  of  the  butterfat?  A.  TYell,  I 
don’t  know  exactly  what  you  mean  by  chiseling  down. 

I  would  say  that  so  far  as  I  know,  none  of  our  members  sell 
to  flat  plan  buyers. 

Q.  In  other  words,  you  have  had  no  complaints  in  your 
organization  in  recent  years  of  the  abuses  that  you  claim 
exist  in  this  presentation,  Exhibit  29?  Is  that  right?  A.  I 
can’t  testify  to  specific  complaints  by  our  producers  gelling 
in  State  controlled  areas.  It  is  true,  of  course,  that  the  price 
is  likely  to  be  somewhat  higher  than  in  a  Federal  order 
market.  And  that,  in  turn,  opens  the  avenue  or  provijdes  an 
opportunities  for  the  dealer  to  make  an  excessive  trucking 
charge  if  he  so  desires.  We  have  also  had  some  rather  inti¬ 
mate  experiences  with  an  individual  handler  pool  fcn  the 
Lowell-Lawrence  market  over  a  period  of  about  11  jyears, 
I  believe,  and  we  saw  the  effect  of  wide  variations  between 
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pay  prices  to  producers  as  between  individual  dealers  in 
that  market. 

Mr.  Mahony:  Mr.  Hearing  Examiner,  we  have  had  his 
statement.  Now  could  we  have  a  yes  or  no  answer  to  the 
question. 

Mr.  Burke :  I  was  just  going  to  ask  that.  I  will  repeat  the 
question. 

By  Mr.  Burke : 

Q.  If  you  do  not  understand  the  question  that  is  before 
you,  Doctor,  I  will  repeat  it.  It  is  this:  Do  you  know  of 
any  specific  complaints  in  recent  years  from  your 
604  members  of  the  abuses  that  you  speak  about  as  be¬ 
ing  possibilities  in  the  markets  you  have  just  de¬ 
scribed?  A.  I  take  it  you  mean  selling  in  the  State  con¬ 
trolled  areas? 

Q.  Exactly.  A.  The  answer  is  no.  I  would  reiterate  that 
an  individual  dealer  pool  creates  conditions  under  which 
those  abuses  are  likely  to  arise. 

*••*••••• 

609  Q.  Have  you  given  any  consideration  to  the  other 
upsets  to  the  economy  in  these  areas  that  you  pro¬ 
pose  to  add,  Doctor?  A.  Yes.  That  is  for  Mr.  Mahony. 

Q.  And  you  are  concerned  about  them,  are  you  not,  too? 
A.  No.  The  upsets  which  are  likely  to  follow  if  the  Federal 
order  marketing  areas  are  not  extended  are  likely  to  be 
more  severe  than  the  upsets,  as  you  call  them,  which  would 
follow  if  the  marketing  areas  were  extended. 

Q.  But,  again,  Doctor,  dealing  with  the  factual  situation 
of  the  past  half  dozen  years,  and  not  the  theoretical  future, 
the  current  upsets  would  be  to  the  present  economy,  and 
they  would  be  quite  severe,  would  they  not?  A.  Not  as 
severe  as  to  a  producer  who  loses  his  market  entirely. 

Q.  And  I  take  it  that  you  have  pointed  out  in  your  testi¬ 
mony  all  that  you  know  about  any  such  loss  of  pro- 

610  ducers  to  markets,  is  that  right  ?  A.  I  have.  I  have 
pointed  out  the  number  of  producers,  or  a  number  of 
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producers,  who  have  lost  their  market  in  State  controlled 
areas,  and  transferred  to  one  or  another  of  the  jmarket 
pools. 

Q.  And  what  happens  to  the  fellow  that  loses  his  inarket 
in  a  Federal  pool,  like  Prescotts  producers  that  have  just 
been  dropped  in  the  Boston  pool.  Where  do  they  go?  I  A.  We 
remarketed  the  member  milk  with  another  handler,  j 

Q.  And  part  of  it  went  into  the  State  controlled  area, 
didn’t  it?  A.  Not  the  member  milk.  I  know  nothing — 

Q.  Part  of  the  milk  that  Prescott  dropped  went  ipto  the 
State  controlled  area,  didn’t  it?  A.  I  know  nothing  about 
the  non-member  milk,  where  it  went. 

Q.  It  is  true,  is  it  not,  Doctor,  that  under  Federal  con¬ 
trol,  you  can’t  secure  to  a  Massachusetts  producer  his 
market  any  more  than  you  can  under  a  State  controlled 
area,  isn’t  it?  A.  No. 

Q.  You  say  it  is  not.  All  right.  Now  let  me  ask  yj>u  just 
one  more  question,  and  then  we  are  through.  Doesn't  the 
sum  and  substance  of  what  you  have  said,  Docto^,  boil 
down  to  this :  That  in  any  area,  no  matter  whete  it  is, 
611  if  there  is  any  so-called  unregulated  milk,  whether  it 
has  currently  any  effect  on  that  market  whatsoever, 
that  you  have  a  definite  feeling  that  it  must  be  under  Federal 
control?  A.  I  think  I  would  like  to  prefer  to  summarize 
my  own  testimony  and  not  have  you  do  it. 

Q.  You  can  answer  it  yes  or  no.  If  it  is  not  a  fail*  sum¬ 
mary,  say  so.  A.  I  don’t  think  it  is  entirely  a  fair  summary. 
Our  case  is  based  primarily  on  two  considerations. !  First 
of  all,  we  think  that  Federal  order  marketing  areas  Should 
be  extended  where  unregulated  milk  threatens  to  jdisor- 
ganize  the  market,  or  impair  the  market  for  local  producers. 
Secondly,  we  think  that  the  present  arrangement  has  re¬ 
sulted  in  an  inequitable  sharing  of  the  sales  and  surplus 
among  producers  located  in  a  common  production  and  sup¬ 
ply  area. 

Q.  Let  me  interrogate  you  once  more,  Doctor,  sineje  you 
raised  that  issue.  You  use  the  word  “inequitable.”  jWhat 

i 
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you  really  mean,  Doctor,  is  unequal,  isn’t  it?  A.  No.  I 
mean  inequitable. 

Q.  Do  you  think  that  a  farmer  who  has  spent  a  lot  of  time 
and  energy  to  even  out  his  production  and  fit  his  dealers 
needs  on  a  year  round  basis  should  not  be  entitled  to  more 
consideration  than  the  fanner  who  indiscriminately  breeds 
so  that  he  has  a  tremendous  variance  between  the  short 
season  and  the  flush  season?  A.  Yes,  and  I  would 
612  say  that  the  pricing  provisions  of  the  Federal  orders 
provide  such  a  recognition. 

•  ••*••••• 

634  Paul  C.  Farrar  was  called  as  a  witness,  and,  having 
been  first  duly  sworn,  was  examined  and  testified 

as  follows : 

Direct  Testimony 

The  Witness :  My  name  is  Paul  C.  Farrar.  I  am  Assistant 
Manager  of  Hillcrest  Dairy,  at  Worcester. 

#•***•••* 

In  the  milk  business  unregulated  out  of  State  milk  in  our 
secondary  state  controlled  markets  is  exempt  from  price 
control.  It  is  free  to  roam,  and  with  the  same  damaging 
effect  to  Massachusetts  producers  that  cattle  allowed  their 
freedom  would  exert  on  lawns,  gardens,  cornfields,  and 
hay  land.  Our  State  control  does  exert  a  beneficial 

635  effect  on  Massachusetts  produced  milk  but  is  pre¬ 
vented  by  law  from  pricing  outside  milk  as  it  is 

shipped  in  from  plants  outside  of  our  State.  It  seems 
hardly  worth  the  effort  to  provide  efficient  fences  on  three 
sides  of  a  pasture,  in  controlling  local  milk  unless  some  pro¬ 
visions  can  be  set  up  for  equal  protection  on  the  fourth 
side — unregulated  milk. 

Some  of  us  may  not  remember  the  factors  which  contrib¬ 
uted  to  the  establishment  of  the  Boston  Milk  Marketing 
Agreements  and  later  the  Federal  order  to  promote  orderly 
marketing  by  establishing  uniform  pricing  of  raw  milk. 


We  can,  however,  well  recollect  the  late  1940’s,  jvhen  in 
the  face  of  overproduction  and  cheaper  out  of  State  milk 
dealers  were  dropping  Massachusetts  producers  ip  favor 
of  out  of  State  supplies.  We  can  also  remember  bjow  this 
trend  was  speeded  up  as  the  gap  between  these  two  j sources 
of  supply  widened,  with  increases  in  overproduction,  and 
more  and  more  dealers  were  dropping  local  farmers.  Thus 
where  we  had  a  few  dealers  with  this  opportunist  approach 
who  for  years  had  shopped  around  for  lower  priced! supply, 
we  now  had  a  definitely  harmful  trend  established,  j 
Plants  were  being  removed  from  the  Boston  pool  apd  such 
milk  was  being  sold  year  round  in  larger  and  larger  quan¬ 
tities.  As  this  unregulated  milk  was  taken  on,  local  pro¬ 
ducers  were  dropped,  and  many  times  left  with  no  considera¬ 
tion  as  to  a  possible  market  for  their  milk. 

636  In  early  1949  with  its  high  overproduction  |we  saw 
sellers  of  out  of  State  milk  making  such  attractive 
offers  that  savings  of  up  to  three  cents  and  more  per  quart 
in  the  flush  seasons  could  be  realized  by  dropping  local  pro¬ 
ducers  and  taking  on  unregulated  milk.  The  cost  of  which 
was  equalling  the  upcountry  blend  rather  than  paying  the 
full  Class  I  price.  At  Hillcrest  during  that  flush  season  we 
could  have  saved  over  $500  a  day.  We  could  have  accepted 


offers  made  and  saved  over  $150,000  that  year  on  the  pur¬ 
chase  price  of  our  milk. 

Massachusetts  producers  petitioned  for  a  Federal!  orders 
to  cover  Worcester  and  Springfield  as  a  means  of  j  saving 
their  markets  in  the  face  of  growing  use  of  out  o£  State 
milk  which  price-wise  was  taking  over. 

With  the  extension  of  the  order  all  milk  in  thC  areas 
covered  was  again  subject  to  control,  had  to  be  priced  ac¬ 
cording  to  use  and  at  a  price  not  favorable  to  outside  supply. 

Just  beyond  the  controlled  area,  however,  unregulated 
milk  could  still  continue  to  come  in.  Operators  with  these 
supplies  were  still  free  to  expand  sales  with  no  interrjuption. 
They  have  in  many  cases  replaced  all  or  part  of  their  |  supply 
with  such  milk  dropping  local  producers  in  favor  of  [the  un- 
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controlled  supply.  This  area  now  almost  entirely  surrounds 
Worcester.  Starting  in  at  Framingham,  it  extends  through 
Franklin,  Mendon,  Webster,  Southbridge,  Sturbridge, 

637  Gardner,  Fitchburg,  Leominster  and  Northboro. 
Some  dealers  still  use  100  percent  Massachusetts  milk 

bought  on  weight  and  test  but  the  majority  of  the  milk  sold 
is  by  dealers  using  part  or  all  out  of  State  supplies  in  these 
sections.  From  these  towns  dealers  operations  spread  into 
smaller  communities  to  complete  this  “twilight  zone” 
around  our  market  area  in  which  Worcester  dealers  meet 
up  and  compete  with  dealers  in  the  towns  mentioned. 

In  this  neighboring  area  there  are  many  buying  plans 
for  local  milk.  An  examination  of  statements  enclosed  with 
checks  many  times  show  that  producers  are  not  in  the 
favored  a  position  that  they  think.  Some  producers  are 
paid  a  Class  I  price  for  3.7  percent  milk  yet  the  dealers  in¬ 
sist  on  a  milk  testing  considerably  more,  with  nothing  extra 
paid  for  the  richer  milk. 

Some  producers  are  paid  on  a  rating  basis.  Some  have 
inadequate  ratings. 

*••*••••• 

The  Witness:  Some  have  inadequate  ratings  because  of 
growth  in  their  production,  by  being  new  on  a  farm  and 
expanding  their  operations,  or  because  of  not  being  able 
to  get  an  adequate  rating.  One  producer  with  a  small  route 
with  whom  we  talked  was  making  about  20  cans  over  his 
needs  yet  had  been  able  to  get  a  rating  of  only  seven 

638  cans  with  the  excess  being  sold  on  a  straight  usage 
basis  which  in  the  flush  season  was  priced  so  low  as 

to  almost  prohibit  its  delivery.  Another  with  a  seven  can 
rating  had  found  a  second  market  where  his  excess,  6,  7,  or 
8  cans  were  sold  on  a  usage  basis.  Another  just  moved  to  a 
larger  farm  finds  little  consolation  in  his  eight  can  rating 
with  production  of  12-15  cans  as  he  enters  the  spring  flush 
with  his  dealer  no  longer  able  to  sell  excess  milk  over  rat¬ 
ings.  Some  producers  cannot  even  ship  their  entire  supply, 
having  at  times  to  keep  part  of  it  at  home. 
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Just  recently  another  Massachusetts  dealer,  thd  J.  B. 
Prescott  Company  has  joined  the  ranks  of  100  percent  out  of 
State  buyers.  When  producers  are  dropped  and  arei  out  of 
a  market,  the  fact  that  last  year  their  milk  was  all  Class  I, 
whether  it  was  or  not,  doesn’t  help  much.  As  we  have;  talked 
with  some  of  these  producers  we  find  that  there  is  a  rdal  con¬ 
cern,  and  justly  so,  for  the  future  of  their  markets.  A  little 
figuring  on  many  farms  shows  that  sales  under  Federal 
regulations  in  a  market  pool  would  not  only  guarantee  the 
producer  a  market  for  all  his  milk  but  many  times  it  j  would 
have  actually  paid  him  more  money  for  his  milk. 

We  have  been  called  by  producers  who  had  lost  their 
market  and  were  desperate  for  an  outlet,  like  those  jin  the 
Rindge,  New  Hampshire,  section,  who  were  dropped  by 
Gardner  Creamery.  Some  of  these  finally  starting  in  with 
the  Manchester  Dairy  System  at  Manchester,  New 
639  Hampshire.  We  have  five  producers  in  the  korth- 
field  section  who  were  dropped  by  Gardner  Cre&mery 
for  outside  milk.  Wre  also  took  on  four  in  this  section  jof  the 
eight  dropped  by  Waverney  Farms. 

WTe  have  packaged  considerable  milk  in  paper  cartdns  for 
dealers  in  and  surrounding  Worcester  since  we  have  h£d  our 
paper  machine.  In  the  past  three  years  we  have  lo$t  just 
under  4,000  quarts  of  dairy  business  to  dealers  who  i^se  out 
of  State  milk  and  operate  in  State  controlled  areas. 

Our  losses  have  been  as  follows : 

1952  Quarts  of  Av.  Daify  Ord. 

Dawn  Dairy,  Orange  to  Greenfield  Dairy, 

Greenfield 

Wesley  Evans,  Gardner  to  Gardner  Creamery, 

Gardner 

Guertin  Bros.  Dairy,  Gardner,  to  Benoit, 

Farley 

Hillcrest  Farms  Dairy,  West  Bridgewater,  to 
Garelick  Bros.,  Franklin 
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1953 

Fitchburg  Creamery,  Fitchburg,  to  Benoit, 

Farley  350 

Roy  Frye,  Leominster,  to  Benoit,  Farley  480 

Laurel  Hill,  Fitchburg,  to  Benoit,  Farley  180 

Laurel  Hill,  Fitchburg,  to  Gardner  Creamery  174 

Wesley  Evans,  Gardner,  to  Gardner 

Creamery  58 

640  1954 

Roy  Frye,  Leominster,  to  Deary  Bros. 

Webster  650 

Clover  Hill,  Fitchburg  (put  in  their  own 
paper  machine)  1126 

Fitchburg  Creamery  322 


These  losses  total  3,994  quarts  daily.  We  believe  these 
losses  are  indicative  of  what  can  happen  and  is  happening 
in  twilight  areas  beyond  Federal  control.  We  know  of  other 
Worcester  dealers  who  have  lost  business  to  outside  compe¬ 
tition.  One  reporting  that  one  such  loss  in  Northboro 
amounted  to  1,000  quarts  per  day.  We  know  of  Boston 
dealers  who  have  removed  country  plants  from  the  Boston 
pool  to  supply  State  controlled  areas  with  unregulated 
milk.  We  also  lost  Laurel  Hill  Dairy’s  business  in  paper 
to  Gardner  Creamery  in  1950,  amounting  to  299  quarts 
daily.  This  has  become  outside  unregulated  milk  with  Gard¬ 
ner  Creamery’s  dropping  their  local  producers. 

The  Worcester  marketing  area  takes  in  13  towns.  Dealers 
in  secondary  markets  cannot  sell  in  those  towns  without  be¬ 
coming  subject  to  certain  conditions  of  our  order.  Worcester 
dealers  sell  in  additional  towns  out  from  Worcester  and  in 
doing  so  run  into  competition  from  dealers  with  out  of 
State  milk  which  if  it  is  out  of  pool  milk  can  side  step  State 
control.  Our  company  delivers  in  36  towns.  With  only  13  in 
the  Worcester  Order  we  are  thus  in  competition  in  a 
641  very  direct  way  with  unregulated  milk.  Milk  which 
is  not  only  taking  business  as  I  have  illustrated  but 
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which  by  better  price  or  deals  has  prevented,  and  is  pre¬ 
venting,  us  from  getting  business  in  many  of  the  23  towns 
beyond  the  Worcester  area  we  cover. 

If  the  Worcester  Order  is  extended  as  is  proposed  by 
NEMPA  the  unregulated  milk  which  is  now  being  us£d  will 
largely  be  controlled.  This  extension  will  not  leave  siich  an 
uncontrolled  area  beyond  the  new  limits  either.  Thus  deal¬ 
ers  in  this  area  by  all  being  subject  to  control  will  iave  a 
reasonably  uniform  price  which  is  based  on  the  same  factors 
and  formula. 

It  only  takes  one  car  going  the  wrong  way  on  a  oije-way 
street  to  disrupt  traffic.  Why  should  we  as  we  look  at 
orderly  marketing  of  milk  in  central  Massachusetts  on  a 
long  time  basis  allow  equally  damaging  influences,  to  the 
single  car  going  the  wrong  way,  continuing  to  exist. 

We  believe  that  money  which  stays  nearby  as  it  is  paid 
producers  for  local  milk  has  a  much  better  chance  of  paving 
a  beneficial  influence  on  customers  paychecks  than  inoney 
which  is  sent  out  of  state.  We  have  always  made  it  a  prac¬ 
tice  to  use  local  milk.  We  have  found  the  Worcester  Fed¬ 
eral  order  a  means  of  continuing  to  use  such  milk  jm  the 
face  of  oversupplies  of  milk.  We  can  see  no  other  mejans  of 
saving  the  market  for  Massachusetts  producers j  than 
through  Federal  control.  We  believe  that  much  which  has 
been  said  to  the  contrary  has  been  done  to  confuse 
642  the  issue  and  save  the  present  position  of  a  favored 
few  who  have  found  the  area  just  beyond  control  so 
lucrative  the  past  few  years.  When  a  dealer  says  Federal 
control  would  cost  him  $3,000  per  week,  we  feel  it  is  another 
way  of  saying  he  now  has  that  buying  advantage!  over 
Class  I  prices. 

Lastly,  we  urge  all  producers  who  feel  that  their  milk 
has  been  all  sold  as  Class  I  sales  to  examine  their  statements 
carefully  to  see  if  it  really  is.  If  it  is,  can  any  dealer  ifford 
to  pay  all  Class  I  in  the  face  of  fall  shortages  and  Spring 
surpluses  and  still  be  competitive  in  his  market?  Su^h  ar¬ 
rangements  have  been  determining  factors  at  times  in  the 
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past  in  a  dealer’s  decision  to  drop  his  local  supply  that  he 
might  continue  in  business  with  a  most  elastic  one. 

We  hope  that  as  these  issues  are  faced  squarely  and  all 
the  facts  are  examined  that  the  evidence  will  favor  the  ex¬ 
tension  of  our  Worcester  Order. 

Why  shouldn’t  milk  for  class  I  sales  be  paid  for  and 
reflected  in  producer  prices  as  such? 

Why  should  our  producer  prices  continue  to  be  diluted  as 
larger  amount  of  homeless  milk  has  to  be  absorbed  by  the 
pool  while  in  the  area  just  beyond  control  local  milk  con¬ 
tinues  to  be  replaced  by  out  of  State  supplies? 

We  believe  that  we  are  carrying  at  least  a  normal  surplus 
for  operating  dealers  in  our  market,  yet  since  Janu- 
643  ary  1952  we  have  paid  into  the  pool  every  month.  Our 
payments  the  past  three  years  have  been:  1952, 
$8,601.21 ;  1953,  $8,151.78 ;  1954,  $21,883.60. 

This  year  monthly  payments  have  exceeded  $2,500  a 
month.  With  a  company  Class  II  of  9.2  percent  in  March 
and  a  $2,951.25  payment  to  the  pool,  we  saw  what  would 
have  been  a  $5.4845  price  for  3.7  percent  milk  lowered  to 
$5.28,  the  pool  blend,  which  reflected  18  percent  Class  II  in 
the  whole  market.  It  seems  to  us  that  extending  the  area 
covered  by  our  order  as  has  been  proposed  is  the  only  ef¬ 
fective  solution  we  have  to  the  present  unfavorable  trends 
in  our  outlying  secondary  markets  where  local  producers 
have  gradually  lost  their  markets  to  out  of  State  supplies 
of  milk. 

*••#••••• 

673  Armand  B.  Remie  was  called  as  a  witness,  and, 
having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 

Direct  Testimony 

The  Witness :  My  name  is  Armand  B.  Remie.  I  live  at 
129  East  Main  Street,  Webster,  Massachusetts. 

Mr.  Mahonv :  How  do  you  spell  your  last  name  ? 
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The  Witness :  R-E-M-I-E.  I  am  representing  Choxniere 
Dairy,  and  I  am  the  general  manager. 

We  are  definitely  in  favor  of  an  extension  of  the  Federal 
order  because  we  feel  it  is  the  only  way  that  we  can  prevent 
unregulated  milk  from  entering  our  area. 

With  the  unregulated  milk  entering  our  area  at  prices 
lower  than  we  can  pay  our  local  Massachusetts  producers, 
we  are  faced  with  such  problems  as  price  cutting,  furnish¬ 
ing  wholesale  accounts  with  refrigeration  equipment]  plus 
giving  Grade  A  for  the  price  of  regular,  to  dispensers 
674  to  -wholesale  accounts,  giving  milk  to  new  retail  ac¬ 
counts  for  one  month  free,  and  other  deals  o t  this 
nature. 

We  notified  the  State  Milk  Control  Board  of  all  i those 
happenings,  but  we  never  received  any  satisfaction  j  from 
them.  One  of  our  sub-dealers  notified  us  that  he  could  buy 
milk  from  Deary  Brothers,  Inc.,  already  processed  f<j>r  the 
same  price  that  we  pay  our  local  Massachusetts  producers. 
At  this  time,  we  are  paying  .1301  cents  per  quart  to  thd  local 
producers,  and  the  sub-dealer  could  purchase  milk  already 
processed  for  13  cents  a  quart.  Plus,  they  would  fiirnish 
him  with  refrigerated  dispcnsors  for  any  wholesale  acjcount 
desiring.  For  an  additional  two  cents,  or  15  cents  per  jpiart, 
they  would  furnish  him  with  milk  packaged  for  delivery, 
whatever  it  may  be,  in  glass  bottles  or  paper  containers. 

In  other  words,  he  would  supply  the  bottles,  caps  and 
cases.  Therefore,  we  feel  that  this  is  a  great  need  ijor  an 
extension  of  the  order,  or  otherwise,  to  compete  with  this 
sort  of  business,  we  will  have  to  give  up  our  local  producers 
and  buy  the  milk  from  unregulated  milk  to  compete  with 
this  sort  of  business. 

i 

*  •  •  *  *  *  •  •  !  • 

820  Willard  Buttrick,  Jr.  was  called  as  a  witness,  and, 
having  been  first  duly  sworn,  -was  examined  and!  testi¬ 
fied  as  follows : 


I 
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Direct  Examination 
By  Mr.  Burke : 

Q.  Please  state  your  name,  sir?  A.  I  am  Willard  But- 
trick,  Jr. 

Q.  Where  do  you  live  ?  A.  Greenville,  New  Hampshire. 

Q.  Are  you  a  producer?  A.  Iam. 

Q.  To  what  dairy  do  you  deliver?  A.  I  deliver  milk  to 
Clover  Hill  Dairy,  in  Fitchburg. 

Q.  Have  you  a  statement  you  wish  to  make?  A.  I 
have. 

821  Mr.  Krause :  Does  he  have  an  association  ? 

By  Mr.  Burke : 

Q.  Are  you  a  member  of  the  North  Worcester  County 
Dairymen’s  Association?  A.  I  am.  I  am  J.  Willard  But- 
trick,  Jr.,  and  operate  a  dairy  farm  in  Greenville,  New 
Hampshire,  where  I  have  been  producing  milk  for  Clover 
Hill  Dairy,  Fitchburg,  Massachusetts,  since  1946.  By  the 
use  of  a  producer  voted  rating  plan  five  years  ago,  I  have 
endeavored  to  even  my  production  to  assist  the  dealer  in 
receiving  a  more  stable  supply  of  milk  throughout  the  year. 
My  production  for  the  past  three  years  shows  that  I  have 
produced  only  5.5  percent  more  milk  in  the  spring  than  the 
fall.  This  more  even  production  has  been  accomplished  by 
more  fall  freshening  of  my  cows,  which  is  not  the  easiest 
thing  to  do.  We  have  worked  hard  with  our  dealer  to  estab¬ 
lish  a  rating  plan.  Under  the  proposed  Federal  order,  it  is 
understood  that  milk  would  be  purchased  not  under  a  rating 
plan,  which  is  virtually  Class  I  price  after  a  rating  has  been 
established,  but  under  a  market-wide  pool  system,  which 
pays  less  than  we  are  now  receiving. 

Market-wide  pool  systems  tend  to  promote  surplus  milk 
and  penalize  a  farmer  by  forcing  him  to  suffer  for  surplus 
produced  by  inefficient  farmers. 

*••#••••• 


1005  B.  W.  Cherry  was  recalled  as  a  witness,  and,  hav¬ 
ing  been  previously  duly  sworn,  was  examined  and 

testified  as  follows : 

•  •  •  *  •  •  •  •  |  • 

Direct  Examination 

By  Mr.  Krause:  | 

Q.  You  are  the  Assistant  Market  Adminis|trator 

1006  for  the  Boston  and  Merrimack  Valley  Federal  Carders, 
are  you  not?  A.  Iam. 

Q.  You  testified,  did  you  not,  at  Northampton  and  at 
Worcester  concerning  certain  statistics  relative  t|o  the 
Springfield  and  Worcester  Federal  Orders  ?  A.  I  did.  j 
Q.  Do  you  have  similar  statistical  material  relating  jto  the 
Boston  and  Merrimack  Valley  Federal  Milk  Marketing  Or¬ 
ders?  A.  Yes,  I  have. 

Mr.  Krause :  May  we  have  the  first  such  set  of  statistics 
marked  for  identification? 

Examiner  Hyde:  A  document  bearing  the  inscription, 
“Boston  Milk  Market  Statistics  for  the  Year  1953, ”j  bear¬ 
ing  the  date  at  the  bottom  of  the  page  August,  1954,  is 
marked  Exhibit  No.  41,  for  identification. 

(Exhibit  No.  41  was  miarked 
for  identification.) 

By  Mr.  Krause : 

Q.  Mr.  Cherry,  would  you  be  good  enough  to  describe 
what  this  document  is?  A.  This  exhibit  is  a  compilation 
which  was  prepared  under  my  direction  of  Bostoni  milk 
market  statistics  for  the  year  1953.  This  is  a  compilation 
similar  to  those  of  other  years  which  are  prepared 

1007  and  distributed  to  the  industry  doing  business  in  the 
Boston  area.  The  statistics  cover  price  data,  re¬ 
ceipts  data,  data  of  utilization  of  milk,  and  certain  related 
information,  such  as  milk-feed  price  ratios,  numbers  of 
handlers  and  producers,  and  information  used  in  determin¬ 
ing  the  class  prices. 
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Q.  Does  the  table  of  contents  which  appears  at  the  front 
of  this  compilation  indicate  the  nature  of  its  contents?  A. 
Yes,  it  does.  That  is  a  complete  table  of  Contents. 

Mr.  Krause :  We  offer  the  exhibit,  Mr.  Presiding  Officer. 

Examiner  Hyde:  Have  you  any  questions  with  respect 
to  the  admissibility  of  Exhibit  No.  41  ?  Any  objection  ? 

Exhibit  No.  41  is  received  in  evidence. 

(Exhibit  No.  41  was  received 
in  evidence.) 

By  Mr.  Krause : 

Q.  Mr.  Cherry,  do  you  have  any  statistical  information 
before  you  for  the  months  of  January,  1954,  through  Febru¬ 
ary,  1955,  also  relating  to  the  Greater  Boston  marketing 
area?  A.  Yes.  I  have  clipped  together  to  make  one  exhibit 
14  monthly  statistical  reports  for  the  Boston  marketing 
area,  covering  the  months  of  January,  1954,  through  Feb¬ 
ruary,  1955. 

Examiner  Hyde :  The  document  thus  described  is  marked 

Exhibit  No.  42,  for  identification. 

1008  (Exhibit  No.  42  was  marked 

for  identification.) 

By  Mr.  Krause : 

Q.  What  significance  does  the  date  which  appears  in  the 
lower  lefthand  corner  of  each  such  monthly  statistical  re¬ 
port  have?  A.  The  date  in  the  lower  left  corner  of  each 
of  these  monthly  statistical  reports  is  the  date  of  prepara¬ 
tion  and  distribution  of  material  to  the  industry.  Today  is 
the  25th  day  of  April,  and  today  information  for  the  month 
of  March,  1955,  is  being  prepared  and  distributed. 

Q.  And  that  date  appears  on  the  first  page  of  each  of 
these  monthly  reports,  does  it  not  ?  A.  Yes,  it  does. 

Mr.  Krause:  We  offer  Exhibit  No.  42. 

Examiner  Hyde :  Have  you  any  questions  with  respect  to 
the  admissibility  of  Exhibit  No.  42  ?  Any  objections  ? 

Exhibit  No.  42  is  received  in  evidence. 
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(Exhibit  No.  42  was  received 
in  evidence.) 

By  Mr.  Kranse : 

Q.  Mr.  Cherry,  do  yon  have  another  set  of  tables  relative 
to  the  Greater  Boston  marketing  area,  entitled  “Sources 
and  Disposition  of  Milk,  Cream,  and  Skim  Milk,  at!  pool- 
plants  and  plants  supplying  milk  or  cream  directly 
1009  to  consumers,”  relative  to  each  of  the  months  of 
January,  1953,  through  July  1954?  A.  Yes,  I  have. 

Mr.  Krause :  May  we  have  that  marked  for  identification? 

Examiner  Hyde :  The  document  thus  described  is  iriarked 
Exhibit  No.  43,  for  identification. 

(Exhibit  No.  43  was  marked 
for  identification.) 

By  Mr.  Krause : 


Q.  Does  each  such  table,  for  each  such  month,  have  a 
date  on  the  lower  lefthand  corner  of  the  document?  A.  Yes, 
it  does. 

Q.  What  is  the  significance  of  that  date?  A.  That  date 
is  the  date  the  material  is  completed  and  distributed! to  the 
industry  and  to  other  interested  persons. 

Q.  Are  these,  then,  copies  of  documents  which  havb  been 
distributed  in  the  past  to  such  a  group  of  persons  ?  A.  Yes, 
they  are. 

Q.  And  vrere  these  compiled  under  your  general  jsuper- 
vision  and  direction?  A.  They  were. 

Q.  And  was  the  basic  data  obtained  from  records  j  of  the 
Market  Administrator’s  office,  kept  in  the  regular  course 
of  its  business  ?  A.  Yes,  they  were.  I  might  add  one 
1010  bit  of  information.  All  of  the  information  contained 
in  Exhibit  43  is  based  upon  audited  figures,  'that  is 
the  essential  reason  why  the  exhibit  runs  through  July,  1954, 
rather  than  through  a  more  recent  date. 

Q.  And,  for  example,  the  first  page  of  this  exhibit  j  which 
represents  the  data  for  January,  1953,  was  not  issued  until 
July  24, 1953,  is  that  right?  A.  That  is  correct. 
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Q.  In  some  cases,  the  precise  date  of  issue  is  not  shown, 
but  merely  the  month  of  issue,  is  that  right?  A.  That  is 
right.  Ordinarily,  the  month  of  issue  rather  than  the  pre¬ 
cise  date  of  issue  is  shown. 

Q.  Do  you  have  anything  else  that  you  wish  to  state  with 
respect  to  Exhibit  43  ?  A.  I  would  like  to  say  that  two  addi¬ 
tional  months  are  in  process  of  preparation,  and  should  be 
available  before  the  close  of  this  hearing.  When  they  are 
available,  I  should  like  to  submit  copies  as  an  addition  to 
Exhibit  43. 

Mr.  Krause :  I  would  suggest,  Mr.  Presiding  Officer,  that 
Exhibit  No.  43 A  be  reserved  for  that  purpose. 

Examiner  Hyde :  It  will  be  done. 

Mr.  Krause:  We  offer  Exhibit 43. 

Examiner  Hyde:  Have  you  any  questions  with  respect 
to  the  admissibility  of  Exhibit  43?  Any  objections? 
1011  Exhibit  43  is  received  in  evidence. 

(Exhibit  43  was  received 
in  evidence.) 

1019  C.  W.  Swonger  was  recalled  as  a  witness,  and,  hav¬ 
ing  been  previously  duly  sworn,  was  examined  and 

testified  as  follows : 

•  ••#••••• 

1020  My  name  is  C.  W.  Swonger,  and  I  am  testifying  in 
behalf  of  producers,  members  of  the  New  England 

Milk  Producers 9  Association,  supplying  milk  to  the  markets 
covered  by  this  hearing. 

This  hearing  is  held  primarily  to  consider  extension  of 
the  marketing  areas  as  now  defined  under  the  Springfield, 
Worcester,  and  Greater  Boston  milk  marketing  orders.  In 
previous  sessions  of  this  hearing,  I  have  testified  with  re¬ 
spect  to  proposals  to  expand  the  marketing  areas 

1021  covered  by  the  Springfield  and  Worcester  marketing 
orders.  My  testimony  at  this  point  is  concerned  with 
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expansion  of  the  marketing  area  as  defined  under  the  Boston 
Federal  order. 

The  present  Greater  Boston  marketing  area  comprises  38 
cities  and  towns  located  within  the  Greater  Boston  metro¬ 
politan  area.  It  includes  all  of  Suffolk  County,  and  portions 
of  Middlesex,  Essex,  and  Norfolk  Counties.  The  population 
of  the  present  marketing  area,  at  the  1950  Census,  was  ap¬ 
proximately  2,176,000. 

Our  proposal  would  extend  the  marketing  area  to  iikclude 
seven  additional  towns  located  on  the  western  edge  of  the 
present  marketing  area.  The  largest  of  these  towiis  are 
Framingham  and  Natick.  The  seven  towns  proposed!  to  be 
added  had  a  population,  at  the  1950  Census,  of  approxi¬ 
mately  71,000.  Framingham  had  a  population  of  iabout 
28,000  and  Natick  about  20,000.  The  other  five  towns  are 
smaller  in  size,  but  in  recent  years  there  has  been  ^  con¬ 
siderable  migration  from  cities  like  Waltham,  to  Weston, 
Wayland,  Sudbury  and  Lincoln.  Both  Framingham  and 
Natick  are  larger  than  many  of  the  cities  and  towns  included 
in  the  present  marketing  area.  Framingham  had  a  popula¬ 
tion  in  1950  which  exceeded  that  of  20  of  the  municipalities 
in  the  present  marketing  area,  including  such  cities  and 
towns  as  Melrose,  Milton,  Belmont  and  Wellesley. 

Exhibit  18,  which  was  earlier  submitted,  indicates 
1022  that  the  Bureau  of  the  Census  in  1950  recognized  the 
towns  of  Framingham,  Natick  and  Wayland  as  part 
of  the  “Boston  Urbanized  Area”.  The  1950  Census  data, 
however,  do  not  adequately  reflect  the  rate  of  growth  or 
present  size  of  these  towns.  In  recent  years  there  hasj  been 
a  distinct  trend  toward  migration  of  population  froijn  the 
heart  of  the  city  to  suburban  areas,  together  with  tl^e  de¬ 
velopment  of  new  industries  and  new  shopping  or  trading 
centers  in  the  latter  areas. 

The  General  Motors  Corporation,  for  instance,  has  a  large 
assembly  plant  in  Framingham.  Though  established  for 
about  10  years,  the  operation  has  expanded  substantially 
since  the  end  of  World  War  II.  This  is  the  largest  iauto- 


424 


motive  establishment  in  New  England,  employing  several 
thousand  persons.  The  Ford  Motor  Company  has  recently 
established  a  parts  and  supply  depot  in  Natick,  near  the 
Framingham-Natick  lines.  In  May  last  year,  announcement 
was  made  that  the  Carling  Brewing  Company  of  Cleveland 
would  spend  $25  million  to  build  a  new  brewery  on  the 
shores  of  Lake  Cochituate,  in  Natick.  In  October,  an  $11 
million  development  was  begun,  known  as  the  Quarter¬ 
master  Research  and  Development  Center,  also  in  Natick. 
Work  for  nearly  1,000  persons,  only  50  of  whom  will  be 
military  personnel,  will  be  provided  on  completion  of  the 
10  buildings  which  make  up  the  Nation’s  headquarters  for 
all  Quartermaster  research  activities.  Consolidated 
1023  at  Natick  are  laboratories  which  formerly  were  scat¬ 
tered  throughout  the  country. 

The  Department  of  Labor  and  Industries,  Commonwealth 
of  Massachusetts,  issues  annual  and  monthly  summaries  of 
building  permit  applications,  classified  as  to  new  residential 
construction,  non-residential  construction,  additions,  altera¬ 
tions,  et  cetera.  These  reports  covered  146  municipalities 
in  1953,  and  164  municipalities  in  1954,  in  which  reside 
nearly  90  percent  of  the  population  of  the  State.  Such  re¬ 
ports  provide  evidence  of  the  rate  of  growth  of  various 
cities  and  towns  in  the  Commonwealth. 

I  wish  to  offer  as  an  exhibit,  copies  of  the  Annual  Sum¬ 
mary  of  Building  Permit  Applications  in  municipalities  in 
Massachusetts  for  1953  and  1954. 

Examiner  Hyde:  The  document  marked  “Building  Per¬ 
mits,  Summary,  Year  1953”  is  marked  Exhibit  No.  48,  for 
identification. 

(Exhibit  No.  48  was  marked  for  identification.) 

Examiner  Hyde:  The  document  bearing  the  inscription 
“Building  Pennits,  Summary,  Year  1954,”  is  marked  Ex¬ 
hibit  No.  49,  for  identification. 

(Exhibit  No.  49  was  marked  for  identification.) 

Examiner  Hyde:  Do  you  offer  Exhibits  48  and  49  in 
evidence? 


1024  The  Witness :  I  do. 

Examiner  Hyde :  Have  you  any  questions  with  re¬ 
spect  to  the  admissibility  of  Exhibit  No.  48?  Apy  ob¬ 
jections  ? 

Mr.  Krause :  May  we  see  them? 

Examiner  Hyde :  Yes. 

Mr.  Krause :  We  have  no  objection. 

Examiner  Hyde :  Have  you  any  questions  with  respect  to 
the  admissibility  of  Exhibit  No.  49?  Any  objection?  j 

Exhibit  No.  48  is  received  in  evidence,  and  Exhibit  No.  49 
is  received  in  evidence. 

(Exhibits  Nos.  48  and  49  were  received  in  evidence.)! 

Examiner  Hyde :  Proceed. 

The  Witness:  Table  IV  of  Exhibits  48  and  49  shpw  the 
number  of  new  residential  buildings  for  which  permits  were 
requested  during  1953  and  1954,  in  each  of  the  cities  and 
towns  for  which  reports  are  received.  The  first  colijmn  of 
figures  indicates  that  in  1953,  a  total  of  663  applications 
were  made  for  new  residential  construction  in  Framiijgham. 
In  terms  of  new  housing  construction,  Framingham  pras  in 
second  place,  exceeded  only  by  Springfield.  Natick  was  in 
tenth  place,  with  353  applications  for  new  residential  con¬ 
struction.  The  other  five  towns  of  Concord,  Lincoln,  Sud¬ 
bury,  Wayland  and  Weston,  reported  a  total  of  557  applica¬ 
tions  for  new  residential  construction,  whiejh  was 

1025  more  than  the  number  of  such  applications  in  Boston 
or  Worcester. 

I  have  not  introduced  the  corresponding  monthly  reports. 
They  show,  however,  that  in  January,  1954,  Natick  ranked 
first  among  all  the  164  municipalities  reporting,  with  li40  ap¬ 
plications  for  new  residential  construction.  In  February, 
Framingham  took  the  lead,  with  121  such  applications.  In 
subsequent  months  the  two  towns  continued  to  rank  near  the 
top  in  new  residential  construction. 

The  1954  annual  summary,  which  is  identified  as  Exhibit 
49  indicates  that  a  total  of  723  applications  were  made  dur- 
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ing  the  year  for  new  residential  construction  in  Framing¬ 
ham.  This  figure  was  about  10  percent  higher  than  for  the 
previous  year,  and  Framingham  was  again  in  second  place, 
exceeded  only  by  Springfield.  Natick  ranked  25th,  with  217 
applications  for  new  residential  construction.  The  other 
five  towns  of  Concord,  Lincoln,  Sudbury,  Wayland  and 
Weston,  reported  a  total  of  566  applications  for  new  resi¬ 
dential  construction,  which  was  more  than  the  number  of 
such  applications  in  the  city  of  Worcester.  The  seven  towns 
combined  reported  a  total  of  more  than  1500  applications 
for  new  residential  construction  in  each  of  the  two  years. 
In  January  this  year,  Framingham  again  was  second  only 
to  Springfield  in  number  of  applications  for  new  residential 
construction. 

We  have  also  obtained  information  from  the  Department 
of  Commerce,  Commonwealth  of  Massachusetts,  with 
1026  respect  to  the  rate  of  growth  and  present  population 
of  this  area.  In  reply  to  a  request  for  more  recent 
data  with  regard  to  the  size  of  Framingham  and  Natick,  the 
Department  of  Commerce  prepared  estimates  as  of  January 
1,  1954,  indicating  a  population  of  34,800  in  Framingham, 
and  of  26,200  in  Natick.  These  figures  are  now  more  than  a 
year  out  of  date,  but  they  represent  an  increase  from  the 
1950  Census  of  about  25  percent  in  Framingham,  and  close 
to  one-third  in  Natick.  The  Department  went  on  to  point 
out: 

“These  two  towns  are  among  the  most  volatile  in  the 
State.  Since  1950,  through  January  1,  1954,  approximately 
1,600  new  dwelling  units  were  established  in  Framingham, 
662  of  which  were  in  1953,  and  1,700  in  Natick.  The  birth 
rate  in  Framingham  in  1952  was  24.2,  which  is  above  the 
State  average  and  the  death  rate  was  9.9,  which  is  below  the 
State  average.  This  indicates  a  fairly  young  population  and 
growth  can  be  expected  to  continue.  In  Natick,  the  birth 
rate  is  a  rather  startling  32.8  births  per  thousand  of  popula¬ 
tion  and  the  death  rate  was  10.0  in  1952. 
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“Not  only  is  population  continuing  to  migrate  west  from 
Boston,  but  also  there  seems  to  be  a  new  metropolitan  area 
building  up  with  Framingham  as  its  center.  The  completion 
of  the  toll  highway  may  further  facilitate  growth  in  this 
area  and  bears  watching.” 

In  a  later  communication,  the  Department  sup- 

1027  plied  more  information  as  follows : 

“For  your  information  in  Natick  in  1953,  there 
were  761  births,  and  207  deaths,  leaving  a  total  natural  in¬ 
crease  for  the  year  of  554  persons;  while  in  Framiiigham, 
there  were  742  births,  and  297  deaths  leaving  a  total  natural 
increase  of  445  persons.  As  vet,  we  only  have  new  bidding 
statistics  through  the  end  of  November,  1954.  Generally 
speaking,  Framingham  increased  the  rate  of  new  building 
in  1954  over  1953.  For  the  first  11  months  of  1954,  there 
were  692  new  dwelling  units  started  in  Framingham,  as 
against  651  for  the  same  11  months  of  1953.  Natic^,  how¬ 
ever,  had  only  214  new  units  this  year  as  against  345  p  year 
ago.  This  figure  for  Natick  is  not  alarming,  because  build¬ 
ing  in  Natick  in  the  last  few  years  has  been  characterized 
by  large  projects  and  the  drop  has  less  significance  tjhan  if 
it  occurred  as  a  result  of  a  lack  of  activity  on  the  part  of 
many  builders. 

“A  few  things  have  firmed  up  in  this  area.  The  tdwn  of 
Framingham  will  have  two  of  the  fourteen  interchanges  of 
the  new  toll  highway,  one  at  the  junction  of  the  toll  road  and 
Route  #20  and  the  other  where  the  toll  road  crosses  new 
Route  #9  in  the  western  and  relatively  undeveloped  section 
of  Framingham  near  the  Southborough  line. 

“The  importance  of  the  intersection  of  the  toll  rohd  and 
Route  #9  cannot  be  underestimated.  This  area  majj  offer 
one  of  the  best  industrial  potentials  of  any  area|in  the 

1028  state,  and  will  probably  insure  Framingham  of  a 
continued  rapid  development  for  many  years  to 

come? 

All  of  this  indicates  an  area  of  rapid  growth  in  popula¬ 
tion,  and  an  expanding  market  for  fluid  milk. 
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Milk  is  distributed  to  consumers  in  the  Framingham  area, 
including  the  seven  towns  proposed  to  be  added,  by  approxi¬ 
mately  32  handlers.  Sixteen  of  this  group  are  Boston 
handlers,  of  whom  12  are  generally  pool  handlers,  3  are 
buyer-handlers,  and  one  a  producer-handler.  One  or  two  of 
the  smaller  handlers  occasionally  change  their  status  from 
pool  handlers  to  buyer-handler,  or  vice-versa.  Another  of 
the  buyer-handlers,  Woodland  Dairy,  is  also  closely  associ¬ 
ated  with  a  pool  handler.  Since  the  Sales  by  the  Hood  Com¬ 
pany  in  the  Framingham  area  are  supplied  only  to  a  minor 
extent  from  Boston  pool  milk,  I  have  not  included  Hood  in 
this  group. 

Milk  is  also  distributed  to  consumers  in  the  Framingham 
area  by  two  or  more  Worcester  handlers  and  by  one  Merri¬ 
mack  Valley  handler.  All  of  these  are  pool  handlers.  The 
handler  under  the  Merrimack  Valley  order  is  J.  Fred 
Herpy,  with  a  plant  located  at  Littleton  Depot,  Massachu¬ 
setts.  If  the  marketing  area  is  extended  as  proposed,  we 
would  recommend  that  appropriate  amendment  be  made  to 
permit  the  sale  of  Class  I  milk  directly  to  consumers  in  the 
Greater  Boston  Marketing  area  by  handlers  under  the  Mer¬ 
rimack  Valley  order,  in  the  same  way  as  is  now  per- 
1029  mitted  to  handlers  under  the  Worcester  order.  We 
have  no  desire  to  restrict  the  sale  of  Class  I  milk  by 
handlers  or  producers  which  is  fully  priced  and  pooled 
under  another  Federal  order. 

The  third  group  includes  handlers  whose  milk  is  not  now 
priced  or  pooled  under  one  or  another  of  the  Federal  orders. 
In  this  group  there  are  9  local  dealers  buying  milk  from 
producers,  plus  the  Hood  Company.  There  are  also  three 
producer-handlers,  whose  milk  would  not  be  priced  or  pooled 
under  the  order.  The  9  local  dealers  receive  milk  from  ap¬ 
proximately  100  producers.  Three  of  them  each  receive 
milk  from  about  20  producers.  At  the  other  extreme  are 
three  dealers,  each  of  whom  receives  milk  from  one  to  two 
producers.  Two  of  the  nine  local  dealers  also  buy  un¬ 
regulated  milk. 
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One  of  the  essentials  to  sound  regulation  and  ijuarket 
stability  is  uniformity  in  cost  of  product.  As  the  previous 
classification  indicates,  prices  paid  to  producers  fop  milk 
sold  in  the  Framingham  area  are  subject  to  a  variety  of 
regulations,  including  in  some  cases,  no  regulation  iat  all. 
There  are  some  25  handlers  receiving  milk  from  producers, 
and  three  buyer-handlers  who  distribute  milk  to  consumers 
in  the  Framingham  area.  The  milk  of  18  of  these  handlers 
is  fully  priced  and  pooled  under  one  or  another  of  the  Fed¬ 
eral  orders.  The  milk  of  9  local  dealers  is  priced  in  wliole  or 
in  part  by  the  Milk  Control  Commission.  The  milk  sbld  by 
the  Hood  Company  is  not  priced,  under  either  State 
1030  or  Federal  regulation. 

The  two  local  buyers  of  unregulated  milk  include 
Waveney  Farms  and  Sunshire  Dairy.  There  may  possibly 
be  others  with  whom  we  are  not  familiar.  Waveney  receives 
milk  from  about  seven  producers,  and  buys  the  rest!  of  its 
supply  from  unregulated  plants  operated  by  Devine  at 
Lyme,  New  Hampshire,  and  West  Fairlee,  Vejmont. 
Waveney ’s  supply  is  probably  divided  about  equally  be¬ 
tween  receipts  from  producers  and  receipts  of  unregulated 
milk.  Sunshire  Dairy  receives  milk  from  about  1$  pro¬ 
ducers,  and  buys  the  rest  from  Devine. 

At  this  point  I  might  recite  some  of  our  experience  last 
year  in  trying  to  market  the  milk  of  producers  in  the  nearby 
Boston  area.  On  February  15,  the  Whiting  Company  dis¬ 
continued  receiving  milk  from  producers  at  its  Boston  city 
plant.  About  20  producers  on  the  so-called  “Dik  load’!’  were 
left  without  a  market.  The  producers  were  located  jin  the 
area  of  Fitchburg,  Leominster,  Shirley,  Acton,  Littleton, 
and  Concord.  One  might  suppose  that  this  milk  copld  be 
marketed  in  the  Fitchburg  or  Framingham  areas.  Njme  of 
the  dealers  who  buy  unregulated  milk,  however,  were  [inter¬ 
ested  in  acquiring  additional  producers.  As  a  result,  the 
load  had  to  be  split  up  and  parceled  out  mainly  among  small 
handlers  in  Boston. 
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A  similar  situation  developed  in  case  of  the  so-called 
“Morando  load”,  representing  producers  formerly 

1031  delivering  to  Deerfoot  in  Boston.  This  handler  was 
in  process  of  shifting  to  bulk  tank  delivery,  and  a 

number  of  small  producers  were  unable  or  unwilling  to  in¬ 
stall  bulk  tanks.  The  producers  were  located  in  the  Fram¬ 
ingham  area,  and  Framingham  was  the  logical  market. 
There  were  at  least  two  dealers  in  Framingham,  either  one 
of  whom  could  have  absorbed  the  milk.  Neither  one  was 
interested  in  acquiring  additional  producers,  because  they 
could  buy  cheaper  milk  from  unregulated  sources.  This  milk 
also  had  to  be  parceled  out,  mainly  among  small  handlers 
in  Boston,  with  the  tag  ends  going  into  Worcester. 

By  far  the  largest  distributor  of  unregulated  milk  in  the 
Framingham  area  is  the  Hood  Company,  from  its  plant  in 
East  Bridgewater,  Massachusetts.  Packaged  milk  moves  in 
trailer  vans  from  East  Bridgewater,  to  a  bulk  distributing 
plant  located  in  Natick,  from  which  routes  fan  out  through 
the  Framingham  area  and  surrounding  towns.  Regular  milk 
and  homogenized  milk  come  from  East  Bridgewater. 
Special  milks,  cottage  cheese,  butter,  eggs,  and  oleo¬ 
margarine  come  from  Boston.  The  Boston  pool  gets  the 
eggs  and  oleo,  and  no  one  but  the  Hood  Company  gets  the 
benefit  of  the  Class  I  sales. 

The  East  Bridgewater  plant  is  ideally  located  to  bypass 
the  Boston  pool.  Hood  receives  milk  from  some  40  pro¬ 
ducers  at  East  Bridgewater,  which  is  supposed  to  cover 
their  local  requirements  in  the  Bridgewater  area.  The 
reasons  which  have  led  Hood  to  continue  receiving 

1032  some  milk  from  local  producers  at  East  Bridgewater 
are  essentially  the  same  as  with  Deary  Brothers  at 

Dudley.  It  is  useful  for  public  relations  in  dealing  with 
State  and  local  officials  and  the  retail  price  is  based  on  the 
local  Class  I  price  which  the  Milk  Control  Commission  has 
maintained  at  32  cents  over  the  city  plant  Class  I  price  in 
Boston.  The  bulk  of  the  milk  which  is  processed  and  dis¬ 
tributed  from  East  Bridgewater  comes  from  two  unreg- 


ulated  plants  operated  by  the  Hood  Company  at  Benson  and 
Florence,  Vermont,  or  as  surplus  milk  from  local  jMaine 
markets  in  which  Hood  operates.  Hood  receives  milk  from 
about  120  producers  at  Benson  and  Florence,  which  ik  more 
than  the  number  of  producers  who  deliver  to  all  th^  local 
dealers  in  the  Framingham  area. 

Exhibit  28  showed  prices  paid  by  unregulated  buyers  at 
country  plants  in  northern  New  England.  At  Benson  and 
Florence,  Hood  pays  the  Boston  blended  price,  plus  'prem¬ 
iums  for  Golden  Crest  ranging  from  three  to  10  cerits  per 
hundredweight  At  Lyme,  New  Hampshire,  the  producers 
delivering  to  Devine  are  paid  for  semi-monthly  periods, 
based  on  the  estimated  or  actual  Boston  blend,  as  the  case 
may  be,  with  no  adjustment  from  the  first  to  the  sbcond- 
half  month.  Prices  are  based  on  the  Boston  17th  zonejblend, 
plus  premiums  ranging  from  0  to  20  cents  per  hundred¬ 
weight.  The  Boston  blend  reflected  about  60  percent  surplus 
in  May  and  June  last  year,  and  about  30  percent  surplus  in 
November  and  December. 

1033  The  Boston  blended  price  for  May  and  June  last 
year  in  northern  New  England  was  close  to  j  $3.40. 
This  was  the  approximate  cost  of  milk  to  Hood  and  Devine. 
The  Class  I  price  in  the  Framingham  area  was  $5.17  in  May 
and  June.  The  latter  figures  makes  no  allowance  fj>r  the 
cost  of  receiving,  weighing,  testing,  washing  of  cank,  and 
maintenance  of  payrolls  which  would  be  incurred  jin  re¬ 
ceiving  milk  from  local  producers. 

In  December,  the  Boston  blend  amounted  to  $5.05  at 
country  plants,  and  the  Class  I  price  for  the  Framingham 
market  was  $6.49.  1  have  not  included  such  markets  as 
Brockton  and  Bridgwater,  where  the  Commission’s!  price 
was  22  cents  higher. 

We  do  not  know  what  prices  are  paid  by  Waveney  Farms 
or  Sunshire  Dairy  for  unregulated  milk  from  Devine,  nor 
do  we  think  it  is  particularly  important.  With  an  advantage 
of  two  to  three  cents  per  quart  in  the  cost  of  unregulated 
milk,  there  is  no  way  to  prevent  the  buyer  and  seller  from 
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whacking  up  the  difference.  Who  gains  the  largest  advan¬ 
tage  is  primarily  a  question  of  bargaining  between  dealers. 

With  Hood,  the  situation  is  different  in  one  respect. 
There  is  no  need  for  whacking  up  the  difference,  since  no 
inter-handler  sale  is  involved.  The  blended  price  paid  to 
producers  at  Benson  and  Florence  represents  Hood’s  cost 
of  milk  for  Class  I  use  in  the  Framingham  market.  If  we 
make  a  rough  allowance  of  70  cents  for  plant  handling 

1034  and  transportation  to  market,  there  was  still  an  ad¬ 
vantage  of  two  to  three  cents  per  quart  in  the  cost  of 

unregulated  milk. 

Another  test  is  to  compare  the  blended  price  which  Hood 
actually  paid  for  milk  at  Benson  and  Florence,  with  the 
Class  I  price  which  the  handler  would  have  paid,  if  the  milk 
had  been  priced  in  accordance  with  its  use.  This  avoids  any 
question  of  plant  handling  and  transportation  allowances. 

Benson  is  in  the  18th,  and  Florence  in  the  19th  zone  from 
Boston.  Both  carry  the  same  Class  I  and  blended  prices, 
which  are  1.5  cents  higher  than  the  corresponding  prices  in 
the  Boston  201-210  mile  zone.  In  May  last  year,  the  Class  I 
price  at  Benson  and  Florence  was  $4,565,  and  the  blended 
price  actually  paid  for  the  milk  was  $3,435.  Hood’s  cost  of 
milk  for  sale  in  the  Framingham  market  was  $1.13  less  than 
the  applicable  Class  I  price  under  the  Boston  Federal  order. 
In  December,  the  Class  I  price  at  the  Benson  and  Florence 
zone  was  $5,885,  and  the  blended  price  paid  for  milk  by  the 
handler  was  $5,025.  The  cost  of  milk  to  the  handler  in  De¬ 
cember  was  86  cents  less  than  the  Class  I  price  for  that  zone. 

At  times,  the  volume  of  milk  received  by  Hood  at  Benson 
and  Florence,  plus  receipts  from  local  producers  at  East 
Bridgewater,  are  not  sufficient  to  cover  the  bottling  require¬ 
ments  at  the  latter  plant.  Hood  then  has  the  option  of  sup¬ 
plementing  its  supply  for  use  at  East  Bridgewater  by 

1035  purchase  of  unregulated  milk  from  other  handlers,  or 
from  the  Boston  pool.  If  the  spot  price  for  un¬ 
regulated  milk  should  rise  above  the  Boston  pool  price, 
Hood  can  always  draw  on  the  Boston  pool,  and  return  to  un- 
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regulated  milk  when  the  cost  of  such  milk  drops  below  the 
Boston  pool  price. 

There  is  also  a  possibility  that  a  part  of  the  milk  ^hich  is 
distributed  from  the  Hood  plant  at  East  Bridge wateit  repre¬ 
sents  surplus  milk  from  local  Maine  markets  in  which  Hood 
operates.  The  handler  receives  milk  from  producers  at 
plants  in  Portland,  Auburn  and  Augusta,  which  pperate 
primarily  to  serve  local  Maine  markets.  The  supply  for 
Portland  and  Auburn  is  in  part  interchangeable,  with  swing 
routes  which  may  move  into  either  plant.  The  local  ^urplus 
from  Hood  operations  in  those  markets  can  move  as  freely 
by  tank  truck  into  East  Bridgewater,  as  milk  from  Jenson 
and  Florence. 

The  Maine  Milk  Commission  does  not  attempt  to!  follow 
the  utilization  of  milk  which  moves  from  a  plant  like  Auburn 
to  East  Bridgewater,  and  the  Massachusetts  Commission  is 
equally  powerless  to  regulate  the  price  paid  to  producers 
for  such  milk. 

Mr.  Mahony :  From  out  of  State  producers  ? 

The  Witness :  Yes,  they  are  out  of  State. 

The  Class  II  price  in  local  Maine  markets  amounted  to 
about  $2.62  in  April,  May,  and  June,  and  rose  to  a  high  of  $3 
per  hundredweight  in  December,  last  year.  The  cost 
1036  of  such  milk  is  considerably  less  than  for  unregulated 
milk  from  Benson  and  Florence. 

It  is  the  cheapest  milk  available  to  Hood  for  distribution 
in  the  Framingham  area. 

These  figures  illustrate  the  wide  disparity  in  pricjes  and 
cost  of  milk  which  exist  between  handlers  in  the  Framing¬ 
ham  market  at  the  present  time.  Massachusetts  producers 
cannot  meet  the  competition  of  blend  price  milk  from  un¬ 
regulated  sources.  Dealers  cannot  continue  to  purchase 
milk  from  Massachusetts  producers,  if  their  competitors 
have  a  cheaper  source  of  supply.  Regulated  handlers!  under 
the  Boston,  Worcester  or  Merrimack  Valley  orders,  who 
pay  the  Class  I  price  for  their  fluid  milk  sales,  canncjt  com- 
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pete  on  an  even  basis  with  Hood  or  other  unregulated  buy¬ 
ers. 

The  State  Milk  Control  Commission  can  establish  a  price 
to  be  paid  to  Massachusetts  producers,  but  it  cannot  require 
any  dealer  to  buy  milk  from  Massachusetts  producers. 
Neither  can  it  regulate  the  price  paid  to  producers  for  milk 
from  plants  located  out  of  state,  which  moves  in  interstate 
commerce. 

A  Federal  order  is  not  limited  in  its  jurisdiction  by  State 
lines.  It  is  the  only  machinery  so  far  developed  which  will 
price  all  the  milk  in  a  market  on  a  uniform  basis,  according 
to  its  use,  and  eliminate  the  advantage  of  moving  out-of- 
state  to  obtain  an  unregulated  supply. 

1037  As  we  have  pointed  out  in  previous  sessions  of  this 
hearing  in  Northampton  and  Worcester,  the  loss  of 
Class  I  sales  to  unregulated  milk  affects  prices  and  returns 
to  all  producers.  This  was  well  illustrated  in  March.  Class 
I  prices  in  the  Federal  order  markets  of  Massachusetts  de¬ 
clined  44  cents  on  March  1.  Half  of  this  reduction  was  the 
normal  seasonal  adjustment,  and  the  other  half  resulted 
from  the  supply-demand  provision  of  the  formula.  Similar 
reductions  of  44  cents  were  made  by  the  Milk  Control  Com¬ 
mission  in  the  state-controlled  markets  of  Massachusetts. 

The  primary  reason  for  the  proposed  extension  of  exist¬ 
ing  marketing  areas  under  the  Boston,  Springfield  and  Wor¬ 
cester  orders  is  to  recover  Class  I  sales  now  being  lost  to  un¬ 
regulated  milk.  We  have  computed  the  amount  of  additional 
Class  I  sales  which  would  have  been  required  to  avoid  the 
supply-demand  reduction  of  22  cents  in  March.  It  should  be 
noted  that  the  supply-demand  factor  is  based  on  a  two- 
month  average,  and  that  any  increase  in  Class  I  sales  as  a 
result  of  extension  of  marketing  areas  would  be  a  continuing 
gain  to  producers. 

The  figures  show  that  an  increase  in  four-market  Class  I 
sales  of  6/10  of  one  percent,  on  a  two-month  basis,  would 
have  been  sufficient  to  avoid  the  supply-demand  reduction 
of  22  cents  in  March.  In  terms  of  actual  volume  of  Class  I 
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sales,  this  would  have  required  an  increase  in|  Class 

1038  I  sales,  for  the  four  markets,  of  630,000  pounds  per 
month,  or  21,000  pounds  per  day.  In  figures  that  may 

be  more  readily  understood,  such  an  increase  would  have 
amounted  to  9,880  quarts  or  247  cans,  per  day. 

If  that  amount  of  additional  sales  had  been  supplied  with 
pool  milk,  the  Class  I  price  would  have  been  22  cents  higher 
in  March,  to  all  producers  selling  in  Massachusetts  markets. 
The  delay  in  holding  the  hearings  created  a  situation  I  which 
cost  Boston  producers  alone  about  $166,000  in  March.  To 
all  producers  supplying  milk  to  Massachusetts  markets, 
both  State  and  Federal,  the  loss  amounted  to  about  $300,000 

i 

in  March.  The  opportunities  for  a  handler  like  thej  Hood 
Company  to  manipulate  the  price  by  a  small  shift  in  its 
sources  of  supply,  say  at  East  Bridgewater,  should  $lso  be 
apparent. 

Extension  of  the  marketing  areas  as  proposed  jwould 
eliminate  the  destructive  competition  of  blend  price  milk 
from  unregulated  sources.  In  the  area  now  under  discus- 
sion,  it  would  remove  the  constant  threat  of  unregulated 
milk  to  producers  selling  in  the  Framingham  market,  and 
insure  equal  competitive  opportunity  to  regulated  handlers 
in  supplying  milk  to  that  market. 

I  would  like  to  add  one  brief  statement  or  make  onelminor 
correction  to  my  earlier  testimony.  In  my  previous  testi¬ 
mony,  I  referred  to  two  regulated  handlers  uncjer  the 

1039  Worcester  order  who  distribute  milk  in  the  i  seven 
towns  proposed  to  be  added  to  the  Greater  Boston 

marketing  area.  I  have  since  found  a  third  handler  j  under 
the  Worcester  order  who  distributes  milk  in  the  Frdming- 
ham-Natick  area.  My  figures  relating  to  the  number  of 
Worcester  handlers  and  the  total  number  of  handlers  who 
are  regulated  under  one  or  another  of  the  Federal  (jrders, 
and  who  distribute  milk  in  the  area  proposed  to  be  added, 
should  therefore  be  increased  by  one. 

That  completes  my  testimony. 

*  •  *  •  *  *  •  •  |  • 
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1040  Cross-Examination 

By  Mr.  Burke : 

Q.  Dr.  Swonger,  at  your  testimony  in  both  Worcester  and 
Springfield,  you  opened  your  statement  with  a  reference  to 
the  fact  that  you  had  consulted  with  your  local  sales  com¬ 
mittee  did  you  not?  A.  Yes. 

Q.  I  noticed  an  absence  of  any  such  reference  in  your  cur¬ 
rent  testimony.  Did  you  in  fact  consult  the  local  sales  com¬ 
mittees  in  this  area  ?  A.  No.  We  had  discussed  the  problem 
with  our  membership  in  this  area.  I  would  like  to  say 
further  that  our  Board  of  Directors  functions  as  a  sales 
committee  for  the  Boston  market,  and  we  certainly 

1041  discussed  the  problem  with  them.  They  acted  on  it. 

Q.  But  not  at  the  local  level,  did  you,  sir?  A.  No. 

Q.  As  a  matter  of  fact,  representatives  of  the  local. area 
persons  were  opposed  to  your  proposition,  were  they  not? 
A.  Generally  speaking,  yes. 

Q.  How  many  of  your  NEMPA  members  are  delivering 
milk  in  the  Massachusetts  controlled  areas  around  Boston 
that  you  propose  to  add?  A.  I  don’t  have  the  figure  at  the 
moment.  It  is  in  preparation. 

Q.  Would  it  be  roughly  25?  A.  I  would  rather  wait  until 
the  figures  are  prepared.  I  will  submit  them  before  the  con¬ 
clusion  of  the  hearings. 

Q.  Thank  you,  sir.  Now,  do  you  know  the  sentiment  of 
those  members?  A.  I  know  that  a  number  of  them  are  op¬ 
posed. 

Q.  How  many  NEMPA  are  there  shipping  from  Massa¬ 
chusetts  to  the  Federal  Boston  area?  A.  T  can’t  give  you 
that  figure.  It  is  relatively  few  for  the  simple  reason  that 
only  four  percent  of  Boston’s  supply  comes  from  Massachu¬ 
setts  producers. 

Q.  So  that  the  bulk  of  the  producers  involved  in  the 
Boston  pool  are  from  out  of  State,  is  that  right?  A. 

1042  That  is  correct. 

Q.  I  think  at  Northampton  and  Worcester  you  said 
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that  you  were  interested  in  helping  the  Massachusetts  pro¬ 
ducers.  Do  you  still  say  that  here  at  this  hearing?  A.  Yes. 
We  think  this  is  as  important  to  Massachusetts  producers 
as  it  is  to  producers  outside  or  as  it  is  to  producers  Supply¬ 
ing  such  markets  as  Springfield  and  Worcester. 

Q.  Do  you  not  think  that  the  feelings  of  the  producers  in 
this  area  supplying  the  State  markets  are  entitled  to  con¬ 
sideration?  A.  Yes,  but  there  comes  a  time  when  We  have 
to  act  in  the  greatest  good  for  the  greatest  number,  in  the 
interests  of  the  greatest  good  for  the  greatest  number. 

Q.  Well,  now,  is  it  your  belief  that  at  the  present  ihoment 
the  Massachusetts  producers  supplying  the  State  Market 
are  suffering  anything?  A.  Those  who  have  succeeded  in 
maintaining  a  local  market  are  feeling  no  pain. 

Q.  And  that  situation,  as  far  as  you  know,  can  contjinue  to 
exist  for  a  long  time,  can’t  it?  A.  No. 

Q.  And  if  they  believed  that  it  can,  do  you  think  you 
should  impose  your  will  upon  them?  Is  that  it?  A^  I  can 
only  reiterate  the  answer  which  I  gave  you  earlier,  that 
there  comes  a  time  when  we  have  to  act  in  th^  inter- 
1043  ests  of  the  greatest  good  for  the  greatest  number. 

Q.  Well,  now,  let  us  look  at  that.  As  far  as  price  is 
concerned,  Dr.  Swonger,  if  all  the  sales  of  the  Staje  area 
were  added  into  the  Boston  pool,  would  it  increase  the 
Boston  blend  more  than  a  cent?  A.  I  don’t  know  what  effect 
it  would  have.  It  would  be  negligible. 

Q.  And  have  you  considered  the  effect  upon  the  Massa¬ 
chusetts  producers  themselves,  shipping  into  thej  State 
area?  A.  There  is  no  doubt  but  what  they  stand  to  receive 
somewhat  lower  prices  than  what  has  been  received  by  those 
who  have  been  able  to  hold  on  to  the  local  market. 

Q.  When  you  say  somewhat  lower,  do  you  actually  know 
what  those  lower  prices  will  be  or  would  have  been  oyer  the 
past  year?  A.  There  is  no  single  figure  that  can  be|  given, 
because  it  would  vary  from  dealer  to  dealer. 

Q.  Have  you  made  any  attempt  to  ascertain  wh&t  that 
loss  would  be  to  the  Massachusetts  producers  that  I  repre- 
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sent?  A.  No.  I  don’t  think  it  is  possible  to  figure  it  in  ad¬ 
vance.  I  have  indicated  that  there  is  good  reason  to  think 
that  if  additional  sales  were  supplied  with  pool  milk  which 
are  now  supplied  with  unregulated  milk,  the  Class  I  price, 
and,  consequently,  the  blended  price,  would  be  higher  to  all 
producers. 

1044  Q.  By  one  cent  a  hundredweight?  A.  By  more 
than  one  cent  if  it  affects  the  Class  I  price. 

Q.  Do  you  happen  to  know  how  much  unregulated  milk  is 
being  sold  in  the  State  controlled  areas?  A.  No.  We  have 
no  access  to  Dealer’s  records. 

1045  By  Mr.  Burke : 

Q.  Is  it  a  fact  that  the  imposition  of  a  Federal  order 
in  the  first  instance,  as  well  as  an  extension  of  an  existing 
Federal  order,  would  depend  upon  the  need  in  the  com¬ 
munity  based  upon  some  bad  conditions  of  the  marketing  in 
that  area?  A.  Any  such  action,  I  think,  depends  upon  the 
Secretary’s  determination  as  to  the  need  for  such  an  order 
or  extension. 

Q.  And  is  it  your  understanding  that  by  “need”  is 

1046  meant  some  chaotic  condition  that  is  causing  harm 
to  somebody? 

Mr.  Krause :  If  the  witness  knows,  Mr.  Presiding  Officer. 

The  Witness :  I  am  not  going  to  attempt  to  speak  for  the 
Secretary  as  to  the  formula  which  he  may  follow  in  reach¬ 
ing  a  decision  as  to  need. 

By  Mr.  Burke : 

Q.  I  am  asking  you  what  your  understanding  was.  You 
don’t  know,  is  that  it?  A.  It  is  my  understanding  that  a 
Federal  order  is  issued  or  amended  only  as  the  Secretary 
determines  that  there  is  a  need  for  such  an  order  in  the  area 
under  consideration. 

Q.  And  do  you  care  to  describe  what  you  mean  by  need 
in  that  last  sentence  ? 
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Examiner  Hyde :  Do  you  mean  his  interpretation  o£  what 
the  Secretary  would  consider  a  need,  or  his  own  personal 
view  of  the  word? 

Mr.  Burke:  He  used  the  word  “need”  and  I  am  asking 
him  to  describe  what  he  meant,  sir. 

Mr.  Krause:  I  think  we  are  getting  awfully  close  to  a 
question  that  should  more  properly  be  handled  by  briefing, 
Mr.  Hearing  Examiner. 

Examiner  Hyde:  Probably  so,  but  I  will  let  him  answer, 
if  he  can,  or  if  he  cares  to  answer. 

The  Witness :  I  would  say  that  the  question  of  need  [would 
depend  on  the  decisions  as  to  the  extent  to  which  the 
1047  market  was  threatened  with  forces  or  conditions 
tending  to  create  disorderly  marketing  conditions. 

i 

i 

By  Mr.  Burke : 

Q.  Whether  or  not  they  actually  exist,  sir?  A.  The  ex¬ 
istence  or  the  threat. 

Q.  That  is  wrhat  I  am  asking  you.  You  mentioned  tlie  fact 
that  you  thought  the  need  existed  if  there  was  a  threat,  and 
I  ask  you  the  following  question  as  to  whether  it  ma<jle  any 
difference  whether  there  was  any  actual  carrying  out  jof  the 
threat  at  the  particular  moment.  A.  I  think  either  is  suf¬ 
ficient.  The  existence  or  the  threat.  So  far  as  this  jare  is 
concerned,  I  think  it  is  more  than  a  threat. 

Q.  The  condition  has  gone  on  a  long  for  a  number  of 
years,  hasn’t  it?  A.  The  market  has  been  here  for  a  npmber 
of  years,  yes. 

Q.  If  the  producers  are  still  satisfied  with  it,  you  Never¬ 
theless  feel  that  your  organization  should  step  in  ajnd  do 
something  about  it,  is  that  right?  A.  Individual  producers 
who  have  continued  to  retain  a  market  with  a  local  dealer 
no  doubt  are  satisfied  with  the  situation,  but  the  situation, 
I  think,  is  gradually  getting  out  of  hand — 

Q.  In  what  way,  sir,  please?  A.  — and  it  is  penalising — 
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1048  Examiner  Hyde:  Let  him  finish  the  first  question 
and  then  you  can  follow  it  up. 

Mr.  Burke :  All  right. 

The  Witness :  — and  it  is  penalizing  those  producers  and 
those  handlers  operating  in  the  regulated  market  of  Boston. 

By  Mr.  Burke: 

Q.  And  your  theory  on  that  is  that  if  you  regulated 
everybody,  then  you  would  have  Class  I  sales  out  of  the 
Boston  market,  is  that  it?  A.  Class  I  sales  now  supplied 
with  unregulated  milk  would  be  supplied  with  regulated 
milk  under  the  Boston  order. 

Q.  And  that  would  be  true  in  any  part  of  the  Common¬ 
wealth  or  any  part  of  the  country  where  there  was  any 
unregulated  milk  being  sold,  wouldn’t  it?  A.  It  would  be 
true  in  any  part  of  the  Commonwealth  which  was  regulated 
under  a  Federal  order. 

Q.  Well,  this  area  we  are  talking  about  isn’t  regulated 
under  a  Federal  order  in  the  Massachusetts  area,  is  it  ?  A. 
It  is  proposed  to  be  regulated  under  such  an  order. 

Q.  Are  you  assuming  that  that  is  being  done,  or  is  that 
what  we  are  talking  about  at  this  hearing?  A.  I  make  no 
such  assumption. 

Q.  I  ask  you  again  if  you  carry  your  assumption  to  a 

1049  logical  conclusion  you  would  extend,  would  you  not, 
a  Federal  order  to  every  area  where  there  is  any  so- 

called  unregulated  milk  sold  ?  A.  It  depends  to  some  extent 
on  degree  and  on  the  extent  to  which  it  is  impairing  the 
stable  and  orderly  marketing  conditions  in  adjacent  areas 
such  as  Boston  which  is  already  under  regulation. 

Q.  But  the  only  instability  that  you  speak  about  is  the 
threat  you  are  talking  about,  so  aren’t  you  talking  in  a 
circle,  Doctor?  A.  That  is  not  true,  and  I  can’t  agree  with 
your  premise. 

Q.  Well,  the  record  will  show. 

Examiner  Hyde:  Let’s  argue  about  the  circle  part  in  the 
brief,  Mr.  Burke. 


By  Mr.  Burke : 

Q.  Is  it  also  your  theory,  Doctor,  that  the  mere  fact  that 
a  town  grows  in  population,  that  therefore  it  must|  auto¬ 
matically  be  added  to  the  marketing  area?  A.  Not  Neces¬ 
sarily.  But  this  area  is  rapidly  becoming  a  part  6f  the 
greater  Boston  metropolitan  area. 

Q.  I  thought  in  one  part  of  your  testimony  you  Said  it 
was  becoming  a  new  and  distinct  area  around  Framingham. 
Didn’t  you?  A.  Approximately  that  term  was  used 

1050  by  a  representative  of  the  Department  of  CoiNmerce 
in  information  which  he  supplied  me.  I  have  ajso  re¬ 
ferred  to  the  fact  that  the  United  States  Census,  in  1950, 
recognized  Framingham  and  Natick  as  part  of  the  Boston 
urbanized  area,  Framingham,  Natick  and  Wayland. 

Q.  You  do  not  mean  by  that  statement,  do  you,  doctor, 
that  you  are  accepting  part  of  the  statement  you  quote  from 
the  Department  of  Commerce  and  reject  the  remainder  of  it, 
do  you?  A.  No. 

Q.  So  that  the  statement  “not  only  is  population  continu¬ 
ing  to  migrate  west  of  Boston,  but  there  also  seems  to  be  a 
new  metropolitan  area  building  up  with  Framingham  I  as  its 
center”  is,  as  far  as  you  are  concerned,  a  correct  statement, 
isn’t  it?  A.  It  is  not  my  statement.  I  have  quoted  wh^t  the 
representative  of  the  Department  of  Commerce  gave  to  me. 

Q.  You  chose  to  put  that  part  of  it  in  your  presentation, 
sir,  so  is  it  not  fair  to  assume  you  adopt  it?  A.  I  accepted 
his  description  of  the  area.  By  the  same  reasoning,  £  sup¬ 
pose,  we  could  talk  about  a  new  metropolitan  area  building 
up  with  Newton  as  its  center. 

Q.  Isn’t  it  true  that  if  you  were  going  to  regulate  h  new 
metroplitan  area,  it  would  be  better  to  regulate  it  on  itis  own 
footing  and  not  tie  it  to  another  area  that  is  not 

1051  clearly  connected  with  it?  A.  The  question  of  whether 
it  should  take  the  form  of  an  extension  of  the  Greater 

i 

Boston  marketing  area  or  of  a  separate  regulation  se^ms  to 
us  to  turn  primarily  on  the  degree  of  relationship  ih  dis- 

i 
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tribution  operations  of  handlers  between  the  Greater  Boston 
area  and  the  area  proposed  to  be  added. 

Q.  In  other  words,  it  is  your  theory,  is  it,  sir,  that  when¬ 
ever  a  dealer  projects  a  route  into  a  new  town,  that  that 
automatically  means  that  it  should  be  added  to  the  Federal 
area  then  existing?  A.  Not  necessarily. 

Q.  It  depends  on  a  lot  of  other  things,  too,  doesn’t  it, 
Doctor?  A.  I  can’t  answer  such  ambiguous  questions  as 
that. 

Q.  I  thought  you  had  agreed  that  it  depended  on  a  need 
in  the  community,  based  on  some  threat  of  supply,  is  that 
right?  A.  Actual  or  threatened. 

Q.  Actual  or  threatened.  And  in  your  opinion,  the  mere 
threat  is  enough,  is  that  right?  A.  I  didn’t  say  that. 

Q.  You  didn’t  say  that?  A.  As  far  as  this  area  is  con¬ 
cerned,  it  is  more  than  a  threat. 

1052  Q.  Well,  that  is  your  opinion,  isn’t  it,  sir?  Don’t 
you  think  that  all  the  other  dealers  and  producers  in 
this  area  are  entitled  to  some  consideration  in  determining 
that?  A.  Certainly,  and  they  will  have  their  opportunity 
as  soon  as  I  get  off. 

Q.  You  are  not  trying  to  hasten  that,  are  you,  Doctor?  On 
Page  4  of  Exhibit  No.  47,  for  identification,  you  make  this 
statement,  Doctor:  “One  of  the  essentials  to  sound  regula¬ 
tion  and  market  stability  is  uniformity  in  cost  of  product.” 
And  then  on  the  top  of  page  6,  the  first  sentence,  you  say, 
“We  do  not  know  what  prices  are  paid  by  Wavemey  Farms 
or  Sunshine  for  unregulated  milk  from  Devine,  nor  do  we 
think  it  is  of  particular  importance.  ’  ’ 

Which  of  those  sentences  do  you  want  to  adopt?  A.  Both 
of  them. 

Q.  You  see  no  inconsistency  in  them  whatsover?  A.  No. 

Q.  Do  you  remember  telling  me  in  previous  sessions  of 
this  hearing  that  you  are  not  interested  in  what  people  like 
Waverney  and  Sunshine  in  this  area,  and  those  similarly 
situated  in  Worcester  and  Northampton,  were  paying?  A. 
If  you  mean  paying  for  their  milk — 
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Q.  That  is  right.  A.  — that  is  far  from  a  sujnmary 
1053  of  my  testimony  either  earlier  or  at  this  session.  We 
are  definitely  interested  in  those  situations  where 
particular  handlers  have  found  cheaper  sources  of  milk 


supply* 

Q.  But  you  don’t  know  whether  Waverney  and  Sunshine 
have  found  a  cheaper  source,  do  you?  A.  We  do  not  know 
the  actual  prices  paid  by  Waverney  or  Sunshine  for  un¬ 


regulated  milk  from  Devine. 


Q.  I  ask  you  if  you  regard  that  as  of  any  importance?  A. 
It  would  be  interesting  to  know  what  they  did  pay,  and  no 
doubt  they  will  testify  they  paid  the  full  Class  I  price  for 
such  milk.  Even  so,  it  would  be  cheaper  than  the  <^ost  of 
other  milk  received  from  producers. 


Q.  Would  that  be  true  if  they  pay  FOB  their  planlj?  A.  I 
take  it  you  mean  in  Framingham? 

Q.  Right.  A.  If  they  had  paid  the  full  Class  I  pfice,  it 
would  still  be  cheaper  than  receiving  milk  from  producers. 

Q.  At  a  Class  I  price,  FOB  the  plant?  A.  Yes. 

Q.  What  is  the  difference?  A.  In  the  case  of  the  buljc  milk, 
the  dealer  would  avoid  all  costs  of  receiving,  weighing,  test¬ 
ing,  can  washing,  and  the  maintenance  of  producer  payrolls. 

Q.  And  a  great  deal  of  local  milk  is  similarly  received, 
isn’t  it,  in  bulk?  A.  I  don’t  know  what  a  great  deal 
1054  means. 

Q.  Well,  some?  A.  Some  local  milk  is  received,  of 
course,  by — 

Q.  And  that  is  true  under  a  Federal  order  just  as  iriuch  as 
in  this  area  we  are  talking  about,  isn’t  it?  A.  If  yoii  mean 
local  milk  is  received  from  producers,  yes. 

Q.  As  compared  with  that  that  comes  in  in  bulk?  And 
the  bulk  milk  caries  premiums  or  mark-ups  over  the  Class  I 
price  reflecting  plant  charges  or  handling  charges  pn  the 
part  of  the  first  receiver. 

Q.  And  is  that  this  great  uniformity  or  lack  of  uniformity 
that  you  are  interested  in,  the  difference  in  the  handling 
charge?  Is  that  it?  A.  No. 
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Q.  Is  that  what  is  going  to  upset  the  market?  A.  No. 

Q.  What  you  are  really  talking  about,  isn’t  it,  Doctor,  that 
some  fellow  might  be  able  to  buy  something  from  somebody 
if  somebody  would  sell  it  to  him,  isn’t  that  it?  A.  No.  I  am 
talking  about  differences  in  raw  product  cost  to  different 
handlers  in  competition  in  the  same  market. 

Q.  You  don’t  know  whether  there  is  any  difference  in  cost 
to  Wavemey  and  Sunshine  from  any  of  the  other  handlers 
in  the  market,  do  you?  A.  Now  we  are  back  from 

1055  where  we  started. 

Q.  That  is  right.  A.  I  don’t  know  the  actual  prices 
paid  by  Wavemey  and  Sunshine. 

Q.  Then  I  will  ask  you  the  same  question  I  have  a  couple 
of  times  before.  You  didn’t  take  any  steps  to  find  out,  did 
you?  A.  I  did  not  ask  them  to  open  their  records  to  me. 

Q.  You  didn’t  even  ask  them  to  make  a  statement  to  you, 
did  you  ?  A.  No. 

Q.  And  you  have  no  idea,  have  you,  how  much  either  or 
both  of  those  gentlemen  is  bringing  into  the  market  from 
out  of  State  in  the  form  of  so-called  unregulated  milk,  have 
you?  A.  I  have  answered  that  one  before.  We  have  no  ac¬ 
cess  to  dealers  records  or  specific  amounts  of  unregulated 
milk  in  the  hands  of  any  dealer. 

Q.  And  since  you  have  given  the  same  answer  at  both 
Northampton  and  Worcester,  I  will  ask  you  the  next  ques¬ 
tion:  Did  you  make  any  attempt  to  find  out?  A.  We  have 
been  over  that  ground  before. 

Q.  That  is  right,  both  at  Northampton  and  Worcester. 

Examiner  Hyde :  That  is  another  marketing  area. 

Mr.  Burke :  That  is  right. 

1056  The  Witness:  We  have  been  over  it  in  Waltham, 
the  same  question. 

Mr.  Krause :  Either  this  morning  or  this  afternoon. 

Examiner  Hyde :  I  will  let  him  finish  the  answer.  The  rule 
on  it  is  that  I  shouldn’t  take  anything  that  is  unduly  repetiti¬ 
ous,  and  I  am  going  to  resolve  that  word  “unduly”  to  in¬ 
clude  this  answer. 
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Will  you  read  the  question,  please? 

(The  Reporter  read  from  his  notes  as  requested.) 

The  Witness :  Early  in  the  stages  of  preparation  for  this 
hearing,  I  had  discussions  with  Mr.  Bond  and  Mr.  Carpenter 
in  the  office  of  the  Milk  Control  Commission,  to  determine 
what  kinds  of  information  I  could  obtain  from  the  Commis¬ 
sion.  I  was  told  that  that  information  was  confined  jto  the 
names  and  addresses  of  individual  dealers  and  the  cities  or 
towns  in  which  they  distribute  milk. 

By  Mr.  Burke : 

Q.  We  have  heard  that  rather  familiarly  throughput  the 
hearing,  Doctor. 

Examiner  Hyde:  Let’s  don’t  ask  that  one  again,  oi*  I  am 
afraid  I  will  have  to  hold  it  as  unduly  repetitious. 

Mr.  Burke :  He  did  not  answer  the  question  which  t  think 
I  directed  to  him.  I  would  like  to  rephrase  it. 

By  Mr.  Burke : 

Q.  Did  you  make  any  inquiry  from  the  (jealers 
1057  themselves  as  to  quantities  of  imports  ?  A.  Np. 

Q.  You  knew  that  that  is  what  I  meant  when  I  asked  the 
other  question,  didn’t  you,  Doctor? 

Mr.  Krause :  I  will  object  to  that,  Mr.  Presiding  Ofljieer. 

Examiner  Hyde :  I  will  sustain  that. 

Next  question. 

By  Mr.  Burke : 

Q.  At  the  bottom  of  page  4,  Doctor,  you  refer  to  soqie  pro¬ 
ducers  dropped  by  the  Whiting  Company,  when  thpy  dis¬ 
continued  receiving  milk  from  producers  at  the  Boston  city 
plant.  Did  you  talk  to  Mr.  Jackson  about  those  producers 
when  Whiting  was  dropping  them?  A.  I  did  not  personally. 
That  is  not  actually  within  my  province. 

Q.  Do  you  know  whether  anybody  within  your  organiza¬ 
tion  did  talk  to  Mr.  Jackson  about  them?  A.  I  cad’t  say. 
Mr.  John  Adams  had  the  responsibility  of  re-marketing  the 
milk.  But  I  can’t  say  what  steps  he  may  have  taken,  j 
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Q.  You  make  the  rather  broad  statement,  Doctor,  that 
“none  of  the  dealers  who  buy  unregulated  milk,  however, 
were  interested  in  acquiring  additional  producers.7 ’ 

1058  Where  did  you  get  that  statement?  A.  From  Mr. 
Adams. 

Q.  Didn’t  Mr.  Adams  tell  you  of  a  conversation  he  had 
had  with  Mr.  Jackson?  A.  No.  He  told  me,  generally,  and 
as  nearly  as  I  can  recall,  that — 

Mr.  Krause:  May  we  have  the  record  clarified?  I  don’t 
think  there  has  been  any  previous  reference  to  any  Mr. 
Jackson. 

Mr.  Burke:  By  Mr.  Jackson,  we  mean  the  manager  of 
Waverney  Farms,  do  we  not,  Doctor? 

The  Witness :  Yes. 

Mr.  Burke :  May  we  have  the  earlier  question,  please? 

(The  Reporter  read  from  his  notes  as  requested.) 

The  Witness :  I  have  no  recollection  of  his  reporting  any 
particular  conversation  with  Mr.  Jackson.  He  did  indicate 
to  me  that  he  had  little  or  no  success  in  re-marketing  the 
producers  either  in  Fitchburg  or  Framingham  areas. 

By  Mr.  Burke : 

Q.  Now  you  say  “a  similar  situation  developed  in  the 
case  of  the  so-called  Morando  load,  formerly  delivering  to 
Deerfoot  in  Boston.”  Actually,  Dr.  Swonger,  Deerfoot  is 
in  Newton,  isn’t  it?  A.  The  plant  is  in  Newton,  yes.  Deer¬ 
foot  is  a  Boston  handler. 

Q.  Before  this  so-called  Morando  load  was  drop- 

1059  ped,  Doctor,  you  were  notified  by  Deerfoot,  were  you 
not,  that  they  intended  to  drop  them  because  these 

persons  were  not  willing  to  convert  to  tank  pick-up?  A. 
That  is  right.  We  were  notified. 

Q.  About  a  year  before?  A.  I  can’t  say  how  far  before. 
Q.  And  you  talked  with  persons  at  Deerfoot,  and  you  told 
them  that  you  had  a  member,  one  Angus  McPherson,  who 
was  an  NEMPA  member  delivering  to  Worcester,  is  that 
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right?  A.  Well,  I  have  heard  of  Mr.  Angus  McPherson,  but 
I  know  nothing  about  his  operations  or  that  he  was  in  the 
Worcester  market. 

Q.  Wasn’t  he  delivering  to  your  plant  at  Worcester?  A. 
I  don’t  know. 

Q.  Do  you  know  that  he  transferred  to  Deerfoot^  A.  I 
have  heard  incidentally,  and  in  that  connection,  thatj  he  has 
been  delivering  to  Deerfoot. 

Q.  Did  you  have  anything  to  do  with  Deerfoot  yourself 
in  any  way,  in  discussing  these  14  producers  who  were  being 
dropped?  A.  I  did  not  personally.  It  was  our  job  ^nd  our 
problem  to  re-market  them.  My  testimony  here  relates 
solely  to  the  problems  encountered  in  attempting  to  re¬ 
market  the  milk. 

Q.  That  is  what  I  am  trying  to  interrogate  about, 
1060  Doctor,  what  the  problems  in  re-marketing  were,  and 
how  much  you  know  about  it.  Do  you  know  jwho  in 
your  organization  did  talk  to  the  people  at  Deerfoot?  A.  I 
would  assume  our  Assistant  Manager,  Mr.  John  Ad^ms. 

Q.  Do  you  know  that  the  volume  that  Mr.  McPherson  had 
was  larger  than  the  sum  of  the  producers  on  the  M^rando 
load?  A.  No,  I  do  not  personally  know  that  to  be  true.  Ido 
know  that  the  producers  whom  wc  had  to  re-market  were  the 
small  producers  who  were  unable  or  unwilling  to  |  install 
bulk  tanks.  I  want  to  make  it  clear  that  we  have  no  Quarrel 
with  Deerfoot  as  such  insofar  as  this  particular  instance 
which  I  have  mentioned  is  concerned. 

Q.  Well,  NEMPA  was  perfectly  willing  to  take  on  the 
smaller  producers  if  Deerfoot  took  on  McPherson,  wasn’t 
that  the  deal?  A.  I  don’t  know. 

Q.  Didn’t  you  think  it  important  to  check  up  as  part  of 
this  Morando  load  story?  A.  Your  reference  is  constantly 
to  Deerfoot.  Our  problem  was  to  re-market  the  12  small 
producers,  or  so,  who  were  not  in  a  position  to  make  the 
conversion. 

Q.  The  question  that  I  asked  you  earlier,  Doctojr,  was 
directed  very  closely  not  to  Deerfoot  but  to  the  producers, 
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when  I  asked  you  if  you  knew  that  notice  was  given  to 

1061  these  producers  a  full  year  before  they  were 
dropped.  Do  you  know  anything  about  that?  A.  I 

know  that  Deerfoot  gave  ample  notice.  I  can’t  say  how 
much. 

Q.  And  do  you  know  whether  any  of  them  did  anything 
about  it  in  the  intervening  time?  A.  Apparently  they 
didn’t  install  bulk  tanks. 

Q.  Did  they  do  anything  about  seeking  a  new  market,  to 
the  best  of  your  knowledge?  A.  I  can’t  say  what  the  in¬ 
dividual  producers  did.  We  were  working  on  the  problem. 
As  I  have  indicated,  it  is  not  directly  in  my  province. 

Q.  Did  any  of  the  producers  that  you  speak  about  on  this 
Morando  load  make  arrangements  to  deliver  to  Massachu¬ 
setts  dealers  in  the  State  controlled  areas?  A.  I  don’t 
know.  I  know  that  the  majority  of  them  had  to  be  parceled 
out,  namely  among  smaller  handlers  in  Boston.  It  is  possi¬ 
ble  that  one  or  two  or  three  may  have  found  a  market  in  the 
State  controlled  areas. 

Q.  Didn’t  you  think  it  important  to  check,  Doctor,  before 
you  made  this  statement  at  the  top  of  page  5  where  you  said, 
“This  milk  had  to  be  parceled  out  mainly  among  small 
handlers  in  Boston  with  the  tag  end  in  Worcester.”?  A.  I 
said  mainly. 

Q.  But  you  made  no  reference  to  Massachusetts 

1062  dealers  in  the  State  controlled  areas,  did  you?  A.  I 
haven’t  got  the  case  history  of  each  and  every  one  of 

the  producers. 

Q.  Then  you  don’t  know  whether  you  used  the  word 
“mainly”  correctly  or  not,  do  you?  A.  It  is  used  correctly. 
Q.  What?  A.  It  is  used  correctly. 

Q.  You  think  so.  A.  Yes. 

Q.  Talking  about  producers  in  general,  Doctor,  do  you 
know  how  many  producers  in  the  Massachusetts  area  de¬ 
livering  to  the  Federal  order  market  were  on  January  1, 
1950?  A.  If  you  refer  to  Massachusetts  producers  deliver- 


ing  to  the  Boston  market,  I  don’t  have  the  figure  at  hand.  It 
shows  in  some  exhibit  which  has  already  been  submitted. 

Q.  You  have  the  figures  for  the  40  mile  location  differ¬ 
ential  zone  in  Exhibit  No.  44.  Would  you  kindly  look  at  it? 
Examiner  Hyde :  I  believe  you  have  that  one,  M^.  Burke. 
Mr.  Burke :  That  is  right. 

By  Mr.  Burke : 

Q.  I  refer  you,  Doctor,  to  Exhibit  44,  page  10.  In  jthe  mid¬ 
dle  of  the  page,  it  speaks  about  number  of  producers  within 
40  miles  of  Boston,  and  in  the  first  column,  ^he  year 

1063  1948,  there  were  396,  were  there  not,  in  January? 

(Document  handed  to  witness) 

A.  Yes,  I  should  make  it  clear  that  that  is  not! synony¬ 
mous  with  Massachusetts  producers. 

Q.  I  understand.  There  may  be  some  in  the  southern  part 
of  New  Hampshire.  A.  Yes. 

Q.  And  in  June  how  many,  Doctor?  425?  A.  Yes. 

Q.  And  referring  to  Exhibit  No.  42,  how  many  wdre  there 
in  January  of  1955?  A.  Wait  until  I  get  Exhibit  42i 
(Document  handed  to  witness) 

There  were  300  such  producers  in  January  1955.  | 

Q.  And  in  June  of  1954,  Exhibit — the  same  exhibit — there 
were  308,  is  that  right?  A.  Yes. 

Q.  So  we  have  the  figure  of  300  in  January  of  1955  against 
396  in  January  of  1948,  and  we  have  the  figure  of  425  in 
June  of  1954,  against  425  in  June  1948,  and  308  in  j  June  of 
1954,  is  that  correct?  A.  I  believe  so.  Whatever  the  jexhibits 
show. 

Q.  They  show  at  any  rate,  don’t  they,  Doctor,  that  there 
has  been  a  substantial  decrease  in  Massachusetts  producers 
nearby  Massachusetts  in  the  40  mile  zone  that  have 

1064  gone  out  of  business  under  the  Federal  order,  doesn’t 
it?  A.  It  shows  that  there  has  been  a  decrease  in  the 

number  of  producers  located  within  the  40  mile  zoiie  from 
Boston.  It  does  not  indicate  anything  as  to  what  befeame  of 
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those  producers.  It  does  not  indicate  whether  they  went  out 
of  business,  whether  they  transferred  to  a  handler  under  a 
secondary  market  Federal  order  or  even  whether  they  went 
to  a  dealer  in  a  State  controlled  area. 

Q.  Do  you  know  whether  some  of  them  have  shifted  out 
of  the  Boston  pool  area  to  deliver  their  supply  in  the  Massa¬ 
chusetts  markets?  A.  State  controlled? 

Q.  Yes.  A.  It  is  entirely  possible  that  some  have.  Our 
experience  has  been  that  it  is  practically  impossible  to  re¬ 
market  a  producer  with  a  dealer  in  the  State  controlled 
area. 

Q.  I  noticed  that  in  your  previous  statements  at  North¬ 
ampton  and  Worcester,  Doctor,  you  made  reference,  in 
some  part  of  each,  I  believe,  to  the  number  of  producers 
that  had  transferred  from  State  areas  to  Federal  areas  in 
the  last  few  years,  and  there  is  no  such  statement  in  your 
presentation  today.  Is  that  because  there  are  none,  Doctor? 
A.  No.  It  is  simply  because  I  had  no  information  to  shifts 
either  way,  other  than  what  I  have  indicated  as  to  our 
1065  difficulties  in  re-marketing  producers  in  a  State  con¬ 
trolled  area. 

Q.  Have  you  got  corresponding  figures,  Doctor,  for  the 
Massachusetts  producers  delivering  in  the  State  area?  A. 
The  question  was  a  little  vague. 

Q.  I  will  reframe  it.  We  were  talking  about  the  number 
of  producers  delivering  to  the  Federal  area  in  1948  and 
compared  them  with  the  number  of  producers  delivering  in 
the  Federal  area  in  1954,  and  I  asked  you  if  you  had  made 
any  check  of  the  Massachusetts  producers  delivering  milk 
to  the  State  areas.  A.  Do  you  mean  the  area  here  under  con¬ 
sideration? 

Q.  Yes.  A.  No.  I  only  know  that  there  are  approximately 
100  producers  who  currently  deliver  to  dealers  in  the  area 
proposed  to  be  included. 

Q.  How  many  do  you  say,  Doctor?  A.  Approximately  a 
hundred. 

Q.  Did  you  not  think  it  of  some  importance  to  have  that 
record  when  you  made  this  statement,  Doctor,  at  the  top  of 


page  7 :  “Massachusetts  producers  cannot  meet  thb  compe¬ 
tition  of  blend  price  milk  from  unregulated  sources,  j  Dealers 
cannot  continue  to  purchase  milk  from  Massachusetts  pro¬ 
ducers  if  their  competition  have  a  cheaper  source!  of  sup¬ 
ply”?  Have  you  any  statistics  showing  that  dealers 

1066  have  not  continued  in  the  Massachusetts  areas  to 

i 

purchase  milk  from  Massachusetts  producers^  Statis¬ 
tics,  that  is,  not  hypothesis,  Doctor?  A.  I  have  no  statistics 
as  to  changes  in  the  number  of  producers  delivering  to  local 
dealers  in  the  area  proposed  to  be  added  over  a  period  of 
years.  We  have  definite  statistics  to  indicate  the  wifde  vari¬ 
ations  in  cost  of  product  which,  in  our  opinion,  is  ^he  root 
of  the  problem. 

Q.  Lest  I  find,  Doctor,  that  you  object,  I  won’t  |ask  you 
again  on  that,  because  you  might  suggest  I  was  being  repe¬ 
titious.  In  the  5th  paragraph  on  page  7,  Doctor,  jfou  used 
this  expression:  “The  primary  reason  for  the  proposed 
extension  is  to  recover  Class  I  sales  now  being  lo^t  to  un¬ 
regulated  milk.”  In  Worcester,  the  recovery  of  lcj>st  sales 
as  I  remember  it  was  a  lot  of  milk  that  people  bought  out  of 
the  pool  at  the  advent  of  packaged  sales.  What  do  ybu  mean 
in  the  Boston  market  by  recovery  of  lost  sales?  j  A.  The 
largest  block  of  sales  which  is  currently  being  lost  to  un¬ 
regulated  milk  in  this  area  would  be  the  sales  by  the  Hood 
Company  from  their  East  Bridgewater  plant. 

Q.  The  word  “recovery”,  Doctor,  means  recapture  or  get 
back  that  which  you  once  had,  does  it  not?  A.  Well,  I  am  not 
going  to  quibble  over  definitions. 

Q.  I  am  trying  to  find  out,  Doctor,  what  you  say  that  you 
have  lost  in  sales  that  you  are  now  trying  to  irecover. 

1067  A.  The  Boston  pool  is  losing  sales  that  wouljd  other¬ 
wise  be  supplied  with  regulated  milk. 

Q.  But,  nevertheless,  sales  they  never  had  anyway,  isn’t 
that  right?  A.  I  can’t  say. 

Q.  You  can’t  say?  A.  No. 

Q.  Then  how  can  you  say  you  want  to  recover  tliem?  A. 
Well,  they  are  being  lost. 
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Q.  Then  do  you  wish  to  say  they  are  lost,  and  you  are  not 
just  trying  to  recover  them,  but  you  are  trying  to  capture 
them,  is  that  right?  A.  I  will  stick  to  my  phrasing. 

Q.  You  will  stick  to  yours?  All  right 

Mr.  Burke :  No  further  questions. 

Examiner  Hyde:  Any  further  cross-examination  of  this 
witness? 

By  Mr.  Derr : 

Q.  Mr.  Swonger,  in  the  early  part  of  your  direct  testi¬ 
mony,  you  indicated  that  there  were  approximately  32 
handlers  doing  business  in  the  area  proposed  for  extension. 
I  wonder  if  you  could  indicate  for  the  record  the  names  of 
those  handlers  and  indicate  which  of  them  are  pool  handlers 
and  which  are  not.  When  I  say  pool  handlers  I  mean  the 
present  Boston  pool  handlers  or  the  present  Wor- 
1068  cester  pool  handlers.  A.  Yes.  In  light  of  an  addendum 
which  I  made  to  my  prepared  testimony,  I  would 
prefer  to  start  with  a  total  figure  of  33. 

Examiner  Hyde :  Before  you  start. 

Mr.  Reporter,  will  you  read  the  question,  please? 

(The  Reporter  read  from  his  notes  as  requested.) 

Mr.  Burke:  Would  it  save  time  if  the  Doctor  could  pre¬ 
pare  and  submit  a  list,  unless  he  happens  to  have  them  all 
right  there? 

The  Witness :  I  have  the  names  before  me. 

Mr.  Burke:  You  have  them?  All  right. 

The  Witness :  Starting  with  the  figure  of  33  handlers  of 
all  types,  perhaps  the  simplest  procedure  would  be  to  first 
eliminate  four  producer-handlers  who  are  not  subject  to 
regulation  under  either  State  or  Federal  orders. 

By  Mr.  Derr : 

Q.  Under  the  terms  of  the  present  order  provisions?  A. 
Yes. 

By  Mr.  Krause : 

Q.  What  do  you  mean  by  a  producer-handler  as  you  now 
use  it?  A.  A  handler  who  receives  his  entire  supply  of  milk 


either  from  his  own  farm  production  or  pieces  out  hjs  own 
farm  production  with  purchases  from  other  handlers. 

Q.  Do  you  mean  that  he  buys  none  from;  other 

1069  farmers?  A.  He  buys  no  milk  from  other  producers. 
There  is  one  producer-handler  under  the  Boston 

order  by  the  name  of  Comiskey.  There  are  three  producer- 
handlers,  to  the  best  of  my  knowledge,  who  distribute  milk 
in  the  Framingham  market,  but  are  not  subject  to  the  re¬ 
porting  provisions  of  any  order.  I  will  have  to  do  the  best 
I  can  on  the  spelling.  If  anyone  feels  the  urge  to  Correct 
me,  they  can. 

One  is  Aselbekian;  another  is  Aldenflagg;  the  third,  Wil¬ 
liam  Webster.  The  latter  three  might  be  termed  straight 
producer-handlers  in  the  Framingham  market.  Eliminating 
those  four  producer-handlers,  we  have  left  a  total;  of  28 
other  types  of  handlers  distributing  milk  in  the  proposed 
area  to  be  added.  That  28  includes  both  buyer  handlers  who 
receive  their  entire  supply  of  milk  from  other  handlers,  and 
pool  handlers,  who  purchase  milk  from  other  producers. 

Among  handlers  who  are  generally  buyer  handlers,  we 
have  Ware,  Woodland,  and  Joseph  W.  Recka,  who  arej  buyer 
handlers  under  the  Boston  order.  That  is  all  in  that  cate¬ 
gory. 

Removing  the  three  buyer  handlers,  we  would  haye  left 
a  total  of  26  handlers,  including  the  Hood  Company,; which 
I  have  a  little  difficulty  here  in  cataloguing. 

Among  the  26  handlers,  my  information  indicates  that 
there  are  12  pool  handlers  subject  to  the  Boston  orcier,  as 
follows:  Buttrick,  Chapin,  Deerfoot,  Bellows  Falls,  Maple 
Hill,  A.  J.  McNeil,  Stone,  United  Farmers,  jWhite 

1070  Brothers,  Whiting,  and  Connors.  Connors  is  6ne  of 
those  handlers  who  changes  his  status  from  tpne  to 

time  between  pool  handler  and  buyer  handler.  But  }  have 
included  him  as  a  pool  handler. 

Excuse  me,  there  is  one  more  pool  handler  und^r  the 
Boston  order,  Denormandie  and  Berrill.  That  should!  make 
a  total  of  12  pool  handlers  under  the  Boston  Order  distri¬ 
buting  milk  in  the  area  proposed  to  be  added. 
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There  are  three  pool  handlers  supplying  milk  to  this  area 
who  are  subject  to  the  Worcester  order.  Those  three  include 
Jensen,  Kingdom,  and  Hillcrest,  all  of  Worcester. 

There  is  one  pool  handler  subject  to  the  Merrimack  Valley 
order,  J.  Fred  Herpy,  with  a  plant  located  at  Littleton 
Depot,  Massachusetts. 

That  should  make  a  total  of  16  pool  handlers  under  either 
the  Boston,  Worcester,  or  Merrimack  Valley  orders. 

Subtracting  16  from  26  we  have  9  local  dealers  and  the 
Hood  Company  remaining. 

Would  you  like  the  names  of  those? 

Mr.  Derr :  Yes. 

The  Witness:  The  local  dealers  whom  my  information 
indicates  who  receive  milk  from  producers,  include  John  H. 
Clark,  R.  0.  Dreschler,  Frank  Houghton,  Fred  R.  Jones, 
Donald  Mayo,  Enoch  Peterson,  Sunshine  Dairy,  Wavemey 
Farms,  United  Cooperative  Society,  located  at  Maynard, 
and  H.  B.  Hood  and  Sons,  Inc. 

1071  By  Mr.  Derr : 

Q.  Dr.  Swonger,  in  describing  the  operations  in  the 
general  residential  intensification  of  this  area,  you  dealt 
primarily,  at  least  in  terms  of  detail,  with  the  towns  of 
Framingham  and  Natick.  Presuming  that  only  Framing¬ 
ham  and  Natick  were  added  to  the  marketing  area,  would 
it  be  possible  that  effective  regulation  would  prevail 
throughout  the  proposed  additional  area  by  virtue  of  the 
fact  that  the  same  handlers  distribute  in  all  parts  of  the 
area?  A.  I  would  be  doubtful,  particularly  in  view  of  the 
Hood  Company’s  operations  at  East  Bridgewater.  In  fram¬ 
ing  our  proposal  as  we  did,  we  attempted  to  include  an  area 
of  the  seven  towns  which  are  served  substantially  by  the 
same  group  of  handlers.  It  would  still  be  possible,  insofar 
as  the  operations  of  the  Hood  Company  are  concerned,  to 
supply  the  rest  of  that  area  outside  of  Framingham  and 
Natick  in  the  same  manner  as  they  do  now. 

Q.  I  would  presume  that  your  proposal  is  based  on  the 
premise  that  this  area  of  extension  is,  in  fact,  a  natural 
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extension  to  be  expected  of  the  Boston  urban  area?  iA.  Yes. 
The  Greater  Boston  marketing  area  already  includes  the 
towns  of  Wellesley  and  Needham  on  the  south  \Vesterly 
corner.  It  includes  the  town  of  Bedford  on  thle  north 

1072  westerly  corner.  The  seven  towns  proposed  to  be 
added  might  be  said  to  round  out  the  area  in  between. 

Framingham  and  Natick  are  experiencing  the  mo$t  rapid 
growth  at  the  present  time,  but  the  area  which  we  have  pro¬ 
posed  to  be  added  is  one  that  is  largely  served  by  tlje  same 
handlers. 

Q.  In  the  same  way  that  Framingham  was  referred  to  as 
a  new  metropolitan  area,  isn’t  it  true  that  Wellesley,  which 
is  presently  in  the  marketing  area,  could,  in  many  respects, 
be  spoken  of  in  the  same  terms?  A.  Well,  I  made  such  a 
statement  with  reference  to  Needham,  but  the  same  state¬ 
ment,  I  suppose,  could  be  made  equally  for  Wellesley  and 
Needham. 

Q.  In  other  words,  merely  the  indication  of  a  metropolitan 
area  doesn’t,  in  and  of  itself,  distinguish  it  as  separate  and 
apart  from  the  general  concentration  of  population  in  the 
surrounding  population  area?  A.  I  don’t  think  so.  j  I  look 
upon  this  as  an  expansion  of  the  Greater  Boston  popula¬ 
tion  area,  a  pushing  out  to  the  suburbs. 

Mr.  Derr :  That  is  all. 

Examiner  Hyde :  Any  other  cross-examination  ? 

Mr.  Mahony? 

By  Mr.  Mahony : 

Q.  Dr.  Swonger,  is  it  true  that  since  the  lend  of 

1073  World  War  II,  there  has  been  what  might  be  teamed  a 
building  boom  throughout  Massachusetts?  A.  jl  can’t 

say  that  there  has  been  throughout  Massachusetts.  I  would 
not  doubt  that  there  have  been  particular  areas  that  have 
experienced  rapid  growth. 

Q.  Then  in  the  eastern  half  of  Massachusetts?  k.  Not 
even  in  the  Eastern  half  of  Massachusetts.  Your  Framing- 
ham-Natick  area  happens  to  be  the  most  rapidly  growing 
area  at  the  present  time  in  the  Commonwealth. 
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Q.  I  ask  again,  is  it  generally  true  that  there  has  been  a 
building  boom  since  the  end  of  World  War  II?  A.  Yes,  but 
it  has  not  covered  the  entire  Commonwealth. 

Q.  But  it  has  occurred  throughout  the  State,  in  various 
portions?  A.  In  various  portions,  yes. 

Q.  Did  you  make  any  inquiry  to  find  out  whether  that 
boom  was  still  continuing  at  the  same  rate  of  increase  or 
not?  A.  Well,  I  included  considerable  testimony  in  that 
respect,  with  reference  to  the  area  here  under  discussion. 

Q.  Do  you  mean  the  statistics  for  1953  and  1954?  A.  Yes. 

Q.  Did  you  make  any  inquiry  for  the  statistics  prior 

1074  to  1953?  A.  No. 

Q.  And  World  War  II  ended  in  about  1945?  A. 
Approximately. 

Q.  For  clarification,  when  you  said  or  suggested  that  the 
Milk  Control  Commission  refused  information  to  you,  didn ’t 
you  actually  mean  that  they  refused  specific  information 
about  handlers  with  the  exception  of  the  names  and  ad¬ 
dresses  which  could  be  taken  from  their  applications  for 
licenses?  A.  Well,  my  understanding  was  that  information 
obtained  from  dealers’  reports  would  not  be  available  to  me. 

Q.  The  specific  information  included  in  each  separate 
report,  is  that  correct?  A.  Yes.. 

Mr.  Mahony :  That  is  all. 

Examiner  Hyde :  Any  other  examination  ? 

Mr.  Mahony :  I  have  one  more  question. 

By  Mr.  Mahony : 

Q.  I  believe  you  said  that  there  are  about  25  NEMPA  pro¬ 
ducers  delivering  in  the  proposed  area?  A.  I  did  not  say.  I 
said  that  figures  were  being  prepared  and  that  I  would  sub¬ 
mit  information  for  the  Framingham  area  similar  to  what 
I  agreed,  with  you,  to  submit  for  the  Fitchburg  area. 

Q.  Do  you  have  any  NEMPA  member  producers 

1075  delivering  into  Framingham,  into  the  proposed  area? 

A.  Yes. 

Q.  Do  you  have  NEMPA  member  producers  who  are 
situated  in  the  proposed  area?  A.  Yes. 


Q.  Would  you  get  those  figures  for  both  of  those  groups? 
A.  I  can  only  give  you  one  type  of  figure,  and  that  is  the 
number  of  NEMPA  members  delivering  to  dealers  in  the 
Framingham  area.  I  can  assure  you  they  are  all  Massachu¬ 
setts  producers  and  nearby,  but  it  is  possible  that— rwell, 
they  might  be  located  across  the  line  in  Southborough, 
rather  than  in  Framingham,  insofar  as  their  farm  is|  con¬ 
cerned. 

Q.  Would  you  have  available  the  amount  of  volume!  pro¬ 
duced  for  1954,  by  NEMPA  member  producers  in  the!  pro¬ 
posed  area?  A.  Delivering  to  the  proposed  area  to  be  atjlded, 
those  figures  I  am  having  prepared  and  will  submit  iiji  the 
same  form  in  which  I  agreed  with  you  to  submit  then!  for 
Fitchburg. 

Examiner  Hyde :  Is  there  any  other  examination  ? 

By  Mr.  Derr : 

Q.  Dr.  Swonger,  in  your  prepared  statement,  in  referring 
to  this  area  of  extension,  you  referred  to  it  repeatedly 
1076  as  the  Framingham  area.  Is  that  a  terminology  |  that 
is  given  generally  to  this  entire  area? 

Examiner  Hyde :  When  you  say  this  entire  area — 

Mr.  Derr:  Of  extension. 

Examiner  Hyde :  That  is  included  in  Proposal  No.  1?  ! 

Mr.  Derr :  Right. 

The  Witness:  Well,  I  can’t  say  whether  it  is  a  term  in 
common  use  or  not.  I  have  used  it  as  a  convenient  means 
of  referring  to  the  seven  towns  proposed  to  be  added,  some¬ 
times  referring  to  them  as  the  Framingham  area  or  at  other 
times  as  the  Framingham-Natick  area,  and  primarily  for 
the  reason  that  Framingham  and  Natick  represent!  the 
larger  part  of  the  area  in  terms  of  population  and  demand 
for  milk.  i 


By  Mr.  Derr : 

Q.  Do  you  know  if  any  of  the  local  dealers  not  presently 


under  Federal  regulation  which  you  named  previously! 


are 


located  in  the  town  of  Concord?  A.  I  cannot  at  the  moihent 
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give  you  addresses  of  these  local  dealers.  I  could  obtain 
such  information.  I  think  I  should  explain  a  little  further 
how  the  list  of  dealers  was  arrived  at  whose  names  I  have 
given  to  you  as  distributing  milk  in  the  so-called  Framing¬ 
ham  area.  I  did  request  from  the  Milk  Control  Commission 
a  list  of  the  names  and  addresses  of  all  dealers  distributing 
milk  in  the  towns  of  Concord,  Framingham,  Lincoln,  Natick, 
Sudbury,  Wayland  and  Weston,  the  seven  towns  pro- 

1077  posed  to  be  added.  The  Milk  Control  Commission 
provided  me  with  such  a  list.  There  were  at  least  two 

omissions,  which  I  added  to  the  list.  But  with  the  exception 
of  the  names  of  Hillcrest  Dairy,  a  Worcester  handler,  and 
the  Denormandie  and  Berrill,  a  Boston  handler,  the  names 
of  the  other  dealers  distributing  milk  in  the  seven  towns 
proposed  to  be  added  are  the  names  and  addresses  as  pro¬ 
vided  to  me  by  the  Milk  Control  Commission.  But  I  do  have 
addresses  here,  and  I  think  I  can  indicate  which  of  the 
dealers — I  can  only  indicate  them  on  a  plant  location  basis. 

Q.  Okay. 

Examiner  Hyde :  What  is  the  question  ? 

Mr.  Derr :  He  is  going  to  tell  me  the  plant  locations  of  the 
10  unregulated — when  I  say  unregulated,  non-Fede rally 
regulated — handlers  doing  business  in  the  seven  towns  pro¬ 
posed  to  be  added. 

Examiner  Hyde :  Proceed. 

1078  The  Witness:  John  H.  Clark  is  located  in  Weston. 
Reymond  0.  Drescliler  is  located  in  Maynard. 

By  Mr.  Krause : 

Q.  Where  is  that  located,  in  which  of  these  cities  or 
towns? 

By  Mr.  Derr : 

Q.  Is  that  town  a  town  located  just  outside  of  the  pro¬ 
posed  area  of  extension?  A.  That  is  a  town  located  just 
outside  of  the  proposed  area  for  inclusion,  with  no  name 
on  the  outline  map  which  was  submitted  as — 

Q.  Directly  east  of  Stow? 
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Examiner  Hyde :  Wait  a  minute. 

Submitted  as  what? 

Mr.  Krause:  23, 1  think. 

The  Witness :  As  Exhibit  17.  It  lies  directly  east  of  ^tow. 

Frank  Holton  is  located  in  the  Saxonville  area,  but  I 
will  need  some  help  as  to  the  town — Saxonville  is  part  of 
the  town  of  Framingham. 

Fred  R.  Jones  is  located  in  Concord. 

Donald  Mayo  is  located  in  Framingham.  Enoch  Peterson 
is  located  in  Framingham.  Sunshine  Dairy  is  located  in 
Framingham.  Wavemey  Farm  is  located  in  Framingham, 
United  Cooperative  Society — 

1079  By  Mr.  Derr:  j 

Q.  I  think  you  previously  indicated  that  was  in  May¬ 
nard.  A.  — is  located  in  Maynard.  And,  of  course,  the 
Hood  Company  plant  to  which  I  have  referred  is  located  in 
East  Bridgewater. 

Q.  East  Bridgewater  is  directly  south  of  the  present 
limits  of  the  marketing  area,  is  that  correct?  A.  Ye^.  It 
does  not  adjoin,  but  it  lies  south  of  the  Greater  Bcjston 
Marketing  Area. 

Examiner  Hyde:  Mr.  Witness,  all  of  these  places  you 
have  been  naming  are  in  the  state  of  Massachusetts,  I 
assume? 

The  Witness :  That  is  -correct. 

By  Mr.  Derr :  | 

Q.  Is  this  proposed  area  of  extension  a  natural  distri¬ 
bution  area  of  the  East  Bridgewater  plant?  A.  I  would 
not  call  it  a  natural  distribution  area  of  the  East  Bridge- 
water  plant.  It  has  been  convenient  to  supply  milk  inj  the 
fringe  area  towns  located  outside  the  Greater  Boston  Mar¬ 
keting  Area  from  the  East  Bridgewater  plant,  because  it 
avoided  pooling  and  regulation. 

Mr.  Derr:  That  is  all. 

•  •  •  •  *  •  •  •!• 
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1080  Mr.  Burke :  Mr.  Hearing  Officer,  I  realize  that  this 
is  not  a  referendum  day,  but  I  would  like  to  call 

attention  of  the  Hearing  Officer  to  the  fact  that  there  are 
a  number  of  farmers  in  the  room  who  have  come  because 
of  their  interest  in  the  hearing,  and  who  wanted  to  register 
their  opposition,  but  whom  we  did  not  plan  to  put  on  the 
stand  as  formal  witnesses.  With  your  permission,  and  with 
the  permission  of  other  counsel,  I  vrould  like  the  opportunity 
of  having  them  step  forward  and  record  their  names  and 
addresses  as  persons  in  opposition,  and,  of  course,  as  in  the 
other  places  of  this  hearing,  if  the  Government  people  or 
Dr.  Swonger  want  to  ask  them  questions,  they  may,  but  I 
hope  they  won’t  because  I  think  that  most  of  the  essen¬ 
tial  facts  will  be  brought  out  from  those  that  we 

1081  formally  plan  to  put  on. 

Mr.  Krause:  Mr.  Burke,  might  I  suggest  that,  as 
in  Worcester,  you  also  have  them  state  the  dealer  to  whom 
they  deliver  and  also  the  name  of  the  association,  if  any, 
with  whom  they  are  associated  ? 

Mr.  Burke:  I  think  those  that  will  be  coming  up  are  all 
members  of  the  Central  Massachusetts  Dairy  Association. 

Mr.  Krause:  I  would  suggest,  then,  that  if  any  person 
does  so  register  and  is  not  a  member  of  that  association, 
then  he  should  so  state. 

Mr.  Burke:  Fine.  And  if  he  happens,  to  be  a  member 
of  the  NEMPA  he  can  state  that. 

Mr.  Krause :  How  about  the  dealer  to  whom  he  delivers  ? 

Mr.  Burke :  Yes,  to  give  that,  too. 

If  any  of  you  gentlemen  want  to  step  up  and  give  the 
reporter  your  name,  address,  the  dealer  to  whom  you  de¬ 
liver,  and  if  you  happen  to  be  a  member  of  the  NEMPA 
tell  him  that  also,  you  may  proceed  now. 

Examiner  Hyde:  Before  you  come  up,  let  me  say  this: 
We  are  happy  to  have  you  here.  We  are,  of  course,  willing 
that  you  should  record  the  position  that  you  take  in  this 
matter.  It  won’t  be  necessary  to  cross  examine  them  because 
they  are  not  going  to  testify.  If  you  can  stay  longer  or  if 
you  can  come  back  tomorrow,  come  back. 
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1082  Now,  gentlemen,  while  you  are  recording  your 
names,  the  rest  of  us  will  be  at  ease. 

Mr.  Burke :  I  might  add,  they  are  registering  in  Opposi¬ 
tion  to  both  proposals  one  and  two. 

Examiner  Hyde :  Very  well. 

Come  forward.  The  rest  of  you,  just  be  at  ease. 

Mr.  Schultz :  I  am  Charles  J.  Schultz,  Sawyer  j  Road, 
Waltham,  and  I  sell  to  Mr.  Peterson  in  Framingham: 

Mr.  Bouvier:  I  am  Joseph  Bouvier,  2  Hemenway  Street, 
Marlboro,  and  I  sell  to  Mr.  Fillmore  in  Hudson. 

Mr.  Stone:  I  am  William  P.  Stone,  Post  Road, 
Sudbury,  and  I  sell  to  Twin  Maple  Farm,  Saxonville 

Mr.  Wilson:  I  am  Paul  R.  Wilson,  West  Midway, 
sell  to  Rein  Kampersal. 

Mr.  Dailey:  I  am  R.  G.  Dailey,  Northboro,  and  I 
Dorchester  in  Marlboro. 

Mr.  Nourse :  I  am  Arthur  L.  Nourse,  sir.  I  am  an  NpMPA 
member,  and  I  sell  to  Twin  Maples  at  Saxonville.  j  I  am 
opposed  to  Proposals  one  and  two.  I  live  in  Westboro. 

Mr.  Mitchell:  I  am  DeWitt  Mitchell,  Main  Stone  Farm, 
Wayland.  I  am  a  member  of  this  CMPA  and  ship  toi  Deer- 
foot. 

Mr.  Ward:  I  am  Lewis  J.  Ward,  Jr.,  Westboro,  Massa¬ 
chusetts,  and  I  ship  to  Twin  Maple  Farm  in  Saxonville.  I 
am  a  member  of  the  Central  Massachusetts  Dairy  Associa¬ 
tion,  and  also  NEMPA.  I  live  in  Westboro. 

'  j 

1083  Mr.  Hanson :  My  name  is  Voyle  Hanson,  and!  I  live 
in  Marlboro,  Massachusetts.  I  sell  to  Enoch  Peterson. 

I  belong  to  the  association. 

Mr.  Crobone:  I  am  Albert  Crobone,  Marlboro,  1  pottle 
Street.  I  am  a  farmer.  I  deliver  to  Peterson  in  Framing¬ 
ham.  I 

Mr.  Nichols :  I  am  George  H.  Nichols,  Mill  Road,  West¬ 
boro,  and  I  sell  to  Fay’s  Dairy,  in  Westboro. 

Mr.  Robinson:  I  am  Wallace  A.  Robinson,  Bo^boro, 
Massachusetts;  United  Cooperative,  Maynard. 

Mrs.  Clarke:  I  am  Mrs.  Harold  Clarke,  Marlborp,  and 
I  ship  to  Peterson’s  in  Framingham. 
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Mr.  Livingston:  I  am  Philip  H.  Livingston,  North  Graf¬ 
ton,  Massachusetts.  I  ship  to  Frank  Holton,  in  Saxonville. 
I  am  an  NEMPA  member,  definitely  opposed  to  the  exten¬ 
sion. 

Mr.  Hanson:  I  am  Karl  Hanson,  Framingham,  shipping 
to  Waverney  Farms,  Framingham.  I  am  also  an  NEMPA 
member. 

Mr.  Bragg:  I  am  Paul  D.  Bragg,  Farm  Superintendent, 
East  Leigh  Farms,  in  Framingham.  I  sell  to  Frank  Hough¬ 
ton,  in  Saxonville. 

Mr.  Friberg:  I  am  Tarl  Friberg,  in  Westboro,  and  I  ship 
to  Hillcrest  Farms  in  Framingham. 

Mr.  Bemis :  I  am  Roscoe  H.  Bemis,  representing  Upland 
Farms;  NEMPA  member,  Ashland,  Massachusetts,  ship¬ 
ping  to  Sunshine. 

Mr.  Donaldson:  I  am  Charles  Donaldson,  Southborough, 
Massachusetts,  shipping  to  Waverney  Farms. 

1084  Mr.  Hudson:  I  am  Charles  I.  Hudson,  399  Berlin 
Road,  Marlboro,  and  I  ship  to  M.  A.  Fillmore,  and 

Son,  Hudson,  Massachusetts. 

Mr.  Oberg:  I  am  Warren  Obert,  Northboro,  and  we  sell 
to  Twin  Maple  Farms.  I  am  an  NEMPA  member. 

Mr.  Johnson:  I  am  Philip  Johnson,  Northboro.  I  haven ’t 
started  producing  milk  yet,  but  I  am  going  to  sell  it  to  the 
Framingham  area. 

Mr.  Schultz :  I  am  Edward  J.  Schultz,  Allen  Road,  West¬ 
boro,  Massachusetts,  and  I  ship  to  Peterson  in  Framingham. 

Mr.  Kampersal:  I  am  Rein  Kampersal  of  KampersaPs 
Dairy,  a  dealer,  95  Fisher  Street,  Holisster. 

*•**•***# 

1085  Clifton  E.  Whitney  was  called  as  a  witness,  and, 
having  been  first  duly  sworn,  was  examined  and 

testified  as  follows : 

Direct  Testimony 

The  Witness:  My  name  is  Clifton  E.  Whitney,  repre¬ 
senting  the  Northern  Farms  Cooperative,  Inc.,  at  102  State 
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Street,  Montpelier,  Vermont,  and  the  Maine  Dairymen’s 
Association,  Inc.,  in  Maine. 

I  have  a  short  prepared  statement  with  regard  to  pro¬ 
posal  number  two.  Before  I  read  that,  I  wanted  to  explain 
that  the  organizations  I  represent  do  not  have  any  members 
in  the  State  of  Massachusetts.  We  have  membership  in 
Vermont,  New  Hampshire  and  Maine,  totalling  something 
in  excess  of  3,000. 

With  the  continued  expansion  and  growth  of  the  Metro¬ 
politan  area  surrounding  the  city  of  Boston,  especially!  since 
World  War  II,  and  the  corresponding  increase  in  the  de¬ 
mand  for  milk  deliveries  in  this  area,  it  appears  logical  and 
necessary  that  these  additional  communities  be  added  to 
the  present  Greater  Boston  Marketing  Area. 

In  a  recent  edition  of  the  Boston  Sunday  Globe,  January 
30,  1955,  the  real  estate  editor,  Paul  Kneeland,  stated  that 
Greater  Boston  Home  Building  Sites  are  going  fast  and  that 
long  range  commuting  is  just  around  the  cornet*.  He 
1086  says  that  the  Average  commuting  distance  o^t  of 
Boston  is  now  up  to  30  miles  and  compares  thj.at  to 
New  York  where  consumers  now  average  up  to  70  miles. 

The  development  of  better  highways,  expressways1^  and 
improved  commuting  sendee  by  public  conveyances  aid  in 
this  development.  The  decentralization  of  industry  and 
establishment  of  “Shoppers  Worlds”  and  suburb  shopping 
centers  are  not  only  a  response  to  consumer  demand  but 
make  possible  the  further  growth  and  geographical  expan¬ 
sion  of  this  metropolitan  area. 

In  an  attempt  to  ascertain  the  extent  of  competition  and 
gain  some  indication  of  who  sold  milk  in  the  various  tjowns 
in  Middlesex  County  which  we  have  proposed  be  included 
under  the  Boston  order,  I  conducted  a  survey.  Each  [town 
clerk  or  board  of  health  was  contacted  by  letter,  "pheir 
replies  have  been  summarized  in  this  table  which  I  should 
like  to  offer  as  an  exhibit. 

Examiner  Hyde:  A  document  bearing  the  inscription 
“List  of  milk  dealers  selling  milk  in  selected  towns  or  pities 
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in  Middlesex  County,  Massachusetts”  is  marked  Exhibit 
Number  50,  for  identification. 

(Exhibit  Number  50,  marked  for  identification.) 

Examiner  Hyde :  Do  you  offer  Exhibit  Number  50  in  evi¬ 
dence? 

The  Witness:  Ido. 

1087  Examiner  Hyde:  Have  you  any  questions  with 
respect  to  the  admissibility  of  Exhibit  Number  50? 

Mr.  Burke :  I  would  like  to  look  at  it  first. 

Examiner  Hyde :  Here  are  some  copies  of  this  document 
available  at  the  table  here. 

Are  there  any  questions  with  respect  to  the  admissibility 
of  Exhibit  Number  50? 

Any  objection? 

Exhibit  Number  50  is  received  in  evidence. 

(Exhibit  Number  50,  received  in  evidence.) 

Examiner  Hyde :  Proceed. 

The  Witness:  This  table  shows  the  list  of  29  cities  and 
towns  and  the  dealers  selling  milk  to  each  one.  I  would 
insert  that  in  the  letter  I  sent  to  the  town  clerks,  I  asked 
for  a  list  of  those  licensed  to  sell  or  selling  in  the  town, 
and  this  was  the  list  that  was  compiled  as  a  result  of  that 
correspondence. 

The  names  have  been  arranged  alphabetically  but  no  at¬ 
tempt  has  been  made  to  correct  them  as  to  the  complete 
name  or  to  change  them  otherwise. 

This  list  contains  the  names  of  115  different  dealers. 
Of  these,  16  are  Boston  pool  handlers,  five  are  Merrimack 
Valley  pool  handlers,  and  seven  are  Worcester  pool  han¬ 
dlers  with  at  least  three  of  them  selling  in  more  than  one 
Federal  marketing  area.  Of  the  large  remaining  list 

1088  of  dealers,  a  substantial  number  undoubtedly  fall  in 
the  producer-handler  class.  We  feel  quite  certain, 

however,  that  there  are  likewise  a  substantial  number  of 
dealers  on  this  list  who  buy  from  producers  or  from  un- 
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regulated  sources.  In  addition,  there  may  be  sorAe  dealers 
who  would  become  subject  to  the  Federal  order  ijmder  our 
proposal  whose  names  are  not  on  this  list.  On  toj)  of  that, 
the  continued  growth  and  expansion  of  this  ared,  at  least 
in  population,  can  be  expected  to  encourage  additional  un¬ 
regulated  dealers  to  exploit  this  area  if  it  continues  un¬ 
regulated. 

Let  us  examine  the  population  growth  duringj  the  past 
decade  of  these  communities  which  are  proposed!  to  be  in¬ 
cluded  in  the  Greater  Boston  Marketing  Area.  I  fiave  here 
a  table  showing  the  population  of  these  towns  according  to 
the  State  census  of  1945,  according  to  the  U.  S.  Census  of 
1950,  and  an  estimate  for  1955.  These  1945  and  1950  census 
figures  are  compiled  from  the  Manual  for  Use  of  thje  General 
Court  for  1953-54,  pp.  225-226.  I  should  like  to  fcffer  this 
table  as  an  exhibit. 

Mr.  Derr:  May  we  inquire  how  the  estimates!  for  1955 
were  made? 

The  Witness :  The  estimates  for  1955  were  computed  on 
the  basis  that  the  changes  in  these  towns  that  tbok  place 
in  these  towns  during  1945  to  1950  would  continue  to 
take  place  between  1950  and  1955. 

1089  Examiner  Hyde :  Before  you  ask  any  more,  let  me 
mark  it. 

A  document  bearing  the  inscription  “Population  of  Selec¬ 
ted  towns  in  Middlesex  County,  Massachusetts”  ‘is  marked 
Exhibit  51,  for  identification. 

i 

(Exhibit  Number  51,  marked  for  Identification.)  ! 

i 

Examiner  Hyde:  Do  you  offer  Exhibit  51  in  Evidence? 

The  Witness:  Yes,  Ido. 

Examiner  Hyde :  Now  you  may  question  the  witness  with 
respect  to  the  admissibility  of  Exhibit  51. 

Mr.  Derr :  As  I  understood  your  answer  to  my|  previous 
question,  you  merely  extended  the  rate  of  trend  that  existed 
between  1945  to  1950,  in  computing  your  figures  for  1955? 
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The  Witness:  That  is  correct. 

Examiner  Hyde :  Is  there  any  objection! 

Exhibit  Number  51  is  received  in  evidence. 

(Exhibit  Number  51,  received  in  evidence.) 

Examiner  Hyde :  Proceed. 

The  Witness :  This  table  shows  that,  although  the  popu¬ 
lation  changes  varied  widely  between  individual  communi¬ 
ties,  this  group  of  communities  showed  a  much  more  rapid 
rate  of  growth  than  the  rest  of  the  county  or  the  county 
as  a  whole.  With  a  range  in  growth  from  a  slight  decline 
in  population  to  a  nearly  tripled  population  for  the 
1090  individual  communities,  nevertheless  this  area  with 
approximately  13  percent  of  the  county’s  population 
in  1945  increased  over  42,300  in  the  succeeding  decade 
whereas  the  county  as  a  whole  increased  less  than  84,500. 
One  half  of  the  increase  took  place  in  this  selected  area. 

Expressed  another  way,  the  selected  area  not  under  Fed¬ 
eral  control  increased  its  population  from  137,513,  to  an 
estimated  179,867,  or  an  increase  of  31  percent.  In  contrast, 
the  population  for  the  county  as  a  whole  increased  only 
eight  percent. 

Dr.  John  D.  Black  in  his  book  entitled  “The  Rural 
Economy  of  New  England”  points  out  that:  “A  large  part 
of  the  urban  differentiation  of  New  England  is  bound  up 
with  its  internal  trade  pattern.  The  Department  of  Com¬ 
merce,  in  its  publication  The  Commercial  Structure  of  New 
England,  has  mapped  out  13  ‘major  distributing  or  market¬ 
ing  areas/  which  it  describes  as  ‘not  primarily  wholesome 
areas,  but  major  zones  of  influence  in  commerce  and  trade 
laid  out  on  a  county  basis,  in  which  the  principal  trading 
center  exercises  the  dominant  influence.’  ”  Dr.  Black  goes 
on  to  point  out  that  these  areas  must  not  be  taken  too 
seriously,  but  that  there  is  enough  reality  and  permanence 
to  these  trade  area  patterns  to  make  them  significant  in 
any  regional  or  local  planning  efforts.  He  further  states: 
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“The  Boston  area,  including  23  percent  of  jthe  land 

1091  area  and  45  percent  of  the  population  of  New  Eng¬ 
land,  is  peculiar  in  shape;  the  boundaries  of  adjoin¬ 
ing  areas  of  Worcester  and  Providence  confine  it  to  the 
eastern  part  of  Massachusetts;  but  northward  it  spreads 
over  the  whole  of  New  Hampshire  and  even  sends  two  pro¬ 
jections  westward  as  far  as  the  Green  Mountains.7' 

In  discussing  Wdtcester  as  a  major  distributing  lor  Mar¬ 
keting  area,  Dr.  Black  says:  “Worcester,  with  many  rail¬ 
roads  and  highways  radiating  in  all  directions,  dominates 
the  trade  of  Worcester  County  and  extends  its  influence 
even  into  Windham  County  of  Connecticut.77 

It  appears  significant  that  these  distributing  or  marketing 
areas  as  covered  by  the  Department  of  Coinmerc^  and  by 
Dr.  Black  in  his  book  should  be  considered  in  some  other 
detail  on  a  county  basis  and  that  the  areas  referred  to 
coincide  very  closely  with  the  present  or  proposed  milk 
marketing  areas. 

Under  our  proposal,  the  town  of  Ayer,  Massachusetts, 
which  is  in  Middlesex  County,  would  be  include^  in  the 
Greater  Boston  Marketing  Area.  This  would  appehr  to  be 
in  opposition  to  the  proposal  to  include  it  under  the  Wor¬ 
cester  marketing  area.  Actually,  we  believe  it  shlould  be 
included  in  the  Boston  marketing  area,  but  if  this  is|  denied, 
we  would  urge  its  inclusion  under  the  Worcester  area  rather 
than  to  have  it  continue  unregulated  or  outside  of  a 

1092  federal  order. 

The  Government  contracts  at  Fort  Deyens,  in 
years  gone  by,  have  been  successfully  bid  in  by  Boston  pool 
handlers.  In  more  recent  years  these  sales  have  been  re¬ 
placed  by  unregulated  milk.  I  have  here  a  table  ^bowing 
a  summary  of  the  bids  for  1954  and  the  first  part  j of  1955 
at  Fort  Devens,  which  I  should  like  to  offer  as  an  Exhibit. 

Examiner  Hyde:  The  document  bearing  the  inscription 
“Fort  Devens  (Town  of  Ayer,  Massachusetts)  milk  bids77 
is  marked  Exhibit  Number  52,  for  identification. 

(Exhibit  Number  52,  marked  for  identification.) 

i 
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Examiner  Hyde :  Do  you  offer  Exhibit  52  ? 

The  Witness:  Yes. 

Examiner  Hyde:  Have  you  any  questions  with  respect 
to  the  admissibility  of  Exhibit  Number  52? 

Is  there  any  objection? 

Exhibit  Number  52  is  received  in  evidence. 

(Exhibit  Number  52,  received  in  evidence.) 

Examiner  Hyde :  Proceed. 

The  Witness:  This  exhibit  shows  that  the  sales  are  bid 
on  in  two  types  of  contracts.  Contract  No.  1  is  to  supply 
the  requirements  of  the  troops  and  the  hospital  and  are 
mostly  half-pints.  Contract  No.  2  is  to  supply  the 
1093  sales  stores  and  is  mostly  in  quarts. 

Across  the  top  are  shown  the  periods  involved,  the 
volume  of  quarts  daily,  the  successful  bidder  and  the  amount 
by  which  the  price  on  the  largest  volume  item  was  below  the 
low  pool  bidder  in  cents  per  quart.  The  periods  involved 
are  quarterly,  except  on  Contract  No.  2,  since  June  1954. 
These  have  been  for  six  month  periods,  the  last  tw’o  times 
shown  on  this  exhibit.  In  the  case  of  the  contract  to  supply 
troops  and  the  hospital  during  1954,  the  volume  of  quarts 
daily  ranged  from  2,574  to  2,922.  For  the  first  quarter  in 
1955  this  figure  increased  to  4,594  quarts  daily.  Under 
Contract  No.  2,  the  daily  volume  fell  from  1,640  quarts 
daily  in  the  first  quarter  of  1954  to  1,089  quarts  daily  this 
year. 

The  successful  bidder  on  all  of  these  contracts  during 
1954  and  1955,  as  shown,  has  been  the  City  Dairy  from 
Woonsocket,  Rhode  Island.  Their  bid  price  was  below  the 
lowest  pool  handler  bid  by  the  amounts  shown.  In  the  case 
of  the  troops  and  the  hospital,  this  ranged  from  0.3  cents 
per  quart  in  the  first  quarter  of  1954,  and  2.3  cents  per 
quart  in  the  first  quarter  of  1955. 

In  the  case  of  the  Sales  Store  contract,  City  Dairy  under¬ 
bid  the  lowest  pool  handler  by  4.5  cents  per  quart  in  the 
last  half  of  1954.  During  the  first  half  of  1954,  his  bid 
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matched  the  low  pool  bid  but  City  Dairy  obtained  tiie  con¬ 
tract  on  the  basis  of  the  low  aggregate  bid.  For  the 

1094  first  half  of  1955,  the  City  Dairy  bid  was  one  cent 
per  quart  below  the  lowest  pool  handler  bid.  j 

Obviously  this  unregulated  handler  has  been  ajble  to 
underbid  any  Boston  pool  handler  during  this  period  and 
has  done  so.  According  to  our  understanding,  City  j  Dairy 
obtains  its  supply  of  milk  principally  from  a  non-pool  plant 
in  New  York  State.  Furthermore,  we  understand  th^t  City 
Dairy  has,  during  the  past,  received  non-pool  milk}  from 
sources  in  New  Jersey.  We  acknowledge  the  difficulty  in 
obtaining  evidence  of  the  extent  to  which  unregulated  milk 
enters  an  area  such  as  we  have  proposed  be  included  jin  the 
Boston  market. 

Unregulated  milk  dealers  are  not  required  to  divulge 
their  records  to  the  market  administrator,  and  knowing  the 
feeling  of  state  officials  toward  this  proposal  of  expansion 
of  Federal  areas  we  haven’t  sought  help  in  that  direction. 

Nevertheless,  we  would  point  to  the  economic  fact  that 
previous  expansion  of  Federal  regulation  to  Worcester 
and  Springfield  could  be  expected  to  telescope  on  theise  re¬ 
maining  areas  the  actions  of  dealers  who  prefer  to  remain 
outside  of  Federal  control.  j 

He  buys  at  the  blended  price  or  slightly  over  and  sells 
at  the  Class  I  price  or  a  little  under.  The  margin  is  quite 
adequate  to  make  this  operation  very  attractive.  This  Situa¬ 
tion  provides  unfair  competition  to  pool  handlers.  |They 
are  encouraged  to  keep  one  or  more  plants  outsidb  the 
pool  to  meet  such  competition.  It’s  an  old  story  and 

1095  well  known. 

Any  rapidly  growing  urban  area  provides  ^n  at¬ 
tractive  background  for  the  dealer  who  prefers  to  remain 
outside  of  Federal  controlled  areas.  We  have  showij  that 
the  area  proposed  to  be  added  to  the  Boston  marketing!  area 
has  been  a  rapidly  growing  area  in  recent  years.  The  in¬ 
centive  to  supply  such  a  market  with  unregulated  milk  is 
very  strong.  For  example,  during  1954,  the  Class  I  price 


in  200-miles,  201-210  miles  zone,  averaged  $5.17,  while  the 
blended  price  to  producers  in  the  201-210  mile  zone  during 
1954  averaged  $4.19.  This  difference  of  nearly  $1  per  hun¬ 
dredweight  provided  some  indication  of  the  incentive  to 
which  we  refer. 

It  has  been  proposed  that  the  Worcester  market  be  ex¬ 
tended  to  include  all  of  Worcester  county,  and  that  the 
Springfield  market  be  extended  to  include  all  of  Hampden, 
Hampshire,  and  Franklin  Counties.  These  proposed  areas 
include  large  communities  and  small.  Competition  among 
dealers  is  keen  in  some  areas  and  less  so  in  others.  Most 
any  characteristic  of  these  areas  which  bears  on  milk  han¬ 
dling  can  be  duplicated  in  Middlesex  County.  We  urge  that 
if  the  county  is  to  become  the  basis  for  determining  the 
marketing  areas  in  Worcester  and  Springfield,  then  the 
same  yardstick  should  be  applied  to  Boston  to  include 
Middlesex  County  not  already  under  Federal  regulation. 
This  would  be  in  line  with  providing  uniform  treatment 
under  the  Boston  and  secondary  market  orders.  It 
1096  seems  to  us  that  primary  attention  in  any  expansion 
of  marketing  areas  such  as  we  have  in  Massachusetts, 
first  consideration  should  be  given  to  the  primary  market 
and  secondary  consideration  to  the  secondary  markets. 

That  concludes  my  prepared  statement. 

Examiner  Hyde :  You  may  cross  examine. 

Mr.  Burke :  I  have  a  couple  of  questions. 

Cross  Examination 
By  Mr.  Burke : 

Q.  I  take  it  from  the  fact  that  you  didn’t  mention  it  in 
your  prepared  paper,  you  are  not  aware  of  any  problem 
of  price  cutting  in  these  various  towns  that  you  propose 
to  add  to  the  marketing  areas,  are  you?  A.  The  only  price 
problem  that  I  have  referred  to  here  is  that  contract  at  Fort 
Devens. 

Q.  With  the  exception  of  Ayer,  yes,  I  grant  that.  But  I 
mean  outside  of  Ayer.  A.  That  is  right. 
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Q.  You  say  that  would  be  right,  that  you  don’t  kdow  of 
any.  A.  That  is  right. 

Q.  You  don’t  contend  at  the  present  time  that  all  these 
towns  and  cities  you  propose  to  add  have  any  particular 
relation  to  the  Boston  market,  do  you?  A.|  Only 

1097  insofar  as  I  have  indicated  in  population  changes, 
and  the  routes  which  emanate  out  of  the  city  of 

Boston  to  each  of  these  communities.  The  fact  that  several 
of  the  Boston  pool  handlers  compete  for  sales  in  those 
areas,  too. 

Q.  You  don’t  know  to  what  extent,  do  you?  A.  To  what 
extent? 

Q.  To  what  extent  the  Boston  pool  handlers  compete  in 
these  outer  areas.  A.  Only  to  the  extent  as  indicated  jin  the 
list  of  towns  showing  the  handlers  selling  each  community. 

Q.  I  am  speaking  of  volume.  You  have  no  idea  what  that 
volume  is?  A.  No,  I  have  no  figures  on  volume. 

Q.  And  I  assume  you  would  have  no  knowledge  of  what 
dealers  in  the  Framingham  area  who  buy  outside  unregu¬ 
lated  milk,  like  Waverney  and  Sunshine  Dairy,  pay  for  their 
out  of  state  supply,  do  you?  A.  Unfortunately,  I  don’t. 

Q.  That  would  have  a  bearing,  would  it  not,  on  the  I  prob¬ 
lem  as  to  whether  there  was  any  great  instability  ip  this 
marketing  area  you  propose  to  add?  A.  It  certainly  >vould 
add  to  the  hearing  record  if  we  could  have  those  prices 
inserted. 

Q.  Let  me  ask  you  just  one  more  question.  If  the 
Massachusetts  producers  supplying  these  State  controlled 
areas  that  you  propose  to  add,  and  the  local  dealers 

1098  in  these  areas,  have  no  objection  to  the  maniker  in 
which  the  market  is  currently  being  conducted,! don’t 

you  think  that  they  should  be  left  as  the  best  judges  of 
whether  they  need  Federal  expansion  in  their  areai;?  A. 
I  can’t  say  yes  to  that  question  for  several  reasons. 

Q.  Well,  let  me  ask  you  this :  Do  you  know  of  any]  com¬ 
plaint  by  Massachusetts  producers  furnishing  the  areas 
that  you  propose  to  add  to  the  Boston  area?  A.  Th^  only 


thing  I  know  with  regard  to  Massachusetts  producers  would 
be  w-hat  has  already  been  put  into  the  record.  I  have  no 
personal  knowledge. 

Q.  You  have  no  knowledge?  A.  No. 

Q.  And  the  same  would  be  true,  would  it,  with  reference 
to  the  dealers  or  producer-dealers  in  these  same  areas  ? 

You  have  no  knowledge  of  any  complaints  from  them  as 
to  the  way  the  market  is  now  being  conducted,  is  that  right? 
A.  Well,  several  of  these  dealers  that  serve  these  markets 
buy  product  up  country  from  members  of  our  organizations, 
and  to  the  extent  that  the  prices  which  we  receive  up  country 
are  affected  by  the  conduct  of  these  marketing  areas,  the 
communities  surrounding  our  present  marketing  areas,  it 
is  of  concern  to  us. 

1099  Q.  I  think  you  must  have  misunderstood  my  ques¬ 
tion,  sir.  I  asked  you  if  you  knew  of  any  complaints 
from  those  producer-dealers  or  dealers  in  the  area  that  you 
propose  to  add  with  reference  to  the  so-called  threat  or 
possibility  of  outside  milk  bothering  the  market.  A.  They 
haven ’t  been  complaining  to  me,  no. 

Mr.  Burke :  I  have  no  further  questions. 

Examiner  Hyde :  Is  there  any  other  cross  examination? 

Mr.  Mahony? 

By  Mr.  Mahony : 

Q.  Mr.  Whitney,  you  said  you  have  no  Massachusetts  pro¬ 
ducers?  A.  That  is  correct. 

Q.  How  many  of  your  producers  are  selling  into  the  area 
that  you  propose  to  add?  A.  That  is  one  of  the  things  that  is 
difficult  for  us  to  determine. 

The  pool  handlers  that  distribute  in  this  area,  of  course, 
handle  milk  of  our  members,  and  in  the  past  there  has  been 
milk  of  our  members  move  into  this  area.  To  what  extent 
it  is  moving  in  now  I  don ’t  know  exactly. 

Q.  You  mean  that  it  is  now  moving  indirectly  from  one  of 
your  producers  to  a  handler  in  the  proposed  area?  A.  The 
pool  handlers  of  Hood,  Whiting,  White  Brothers,  Buttrick, 


and  several  others  that  buy  milk  from  our  producers 

1100  sell  milk  in  one  or  more  of  these  communitiesL 

Q.  Do  they  buy  directly  or  do  you  mean — I  am  not 
sure  I  understand  you.  I  am  inquiring  about  the  j  direct 
sales  from  any  of  your  producers  into  the  proposed  area. 
Does  that  occur?  A.  I  was  referring  only  to  the  salebf  our 
members  to  these  handlers  who,  in  turn,  sell  that  product 
in  these  areas. 

Q.  And  you  have  no  idea  as  to  figures?  A.  Once  tlie  milk 
is  sold  to  the  handler  at  the  country  plant,  we  do  nojt  have 
the  means  to  identify  its  eventual  disposal  in  the  market. 

Q.  So  you  don’t  even  know  whether  any  of  it  is  being  sold 
within  the  proposed  area?  A.  Only  to  the  extent  that  we 
share  the  blended  price  and  share  the  Class  I  sales,  dnd  we 
believe  it  is  a  fair  statement  under  our  present  marketing 
system  that  a  proportionate  share  effects  to  our  producer 
members. 

Q.  On  Exhibit  50,  do  any  of  your  member  producers  sell 
to  any  of  those  dealers  listed  there?  A.  Yes. 

Q.  Would  you  identify  them?  A.  Well,  let’s  see.  [David 
Buttrick  Company;  H.  B.  Hood  and  Sons.  I  can  tejl  you 
from  knowledge  quicker  than  I  can  refer  to  this,  and  I  think 
all  of  these  names  are  in  there. 

1101  Buttrick,  Whiting,  Hood,  White  Brothers'^  and 
Whiting  Company  I  believe  I  mentioned. 

Q.  So  there  are  four,  or  did  I  miss  one  ? 

Examiner  Hyde:  He  is  inquiring  are  there  four,  6r  did 
he  miss  one? 

The  Witness :  I  will  have  to  think  of  them. 

By  Mr.  Mahony : 

Q.  Buttrick,  Hood,  Whiting  and  White  Brothers?  A. 
Devine,  if  he  is  listed  here.  I  would  have  to  check  that 
name.  These  are  by  towns.  They  are  not  arranged  ^lpha- 
betically.  It  is  difficult  to  go  and  refer  there  to  them  qi  that 
fashion.  At  least  those  four.  I  don’t  know  if  theije  are 
more  here. 
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Examiner  Hyde :  You  have  named  five. 

The  Witness :  Five. 

By  Mr.  Waterman : 

Q.  I  call  your  attention  to  Wilmington,  Massachusetts.  A. 
Yes,  7  Oaks. 

Q.  And,  Mr.  Whitney,  what  about  Maine  Dairymen’s?  A. 
I  believe  there  may  be  some  additional  ones  here.  If  you 
want  a  complete  answer,  I  will  have  to  check. 

By  Mr.  Mahony : 

Q.  These  that  you  have  listed  are  the  Northern  Farms, 
Inc.?  A.  Yes. 

1102  Mr.  Mahoney:  And  you  suggest  there  are  some 
more  for  Maine  Dairymen’s? 

Mr.  Waterman :  Yes,  I  know  that  Maine  Dairymen’s  furn¬ 
ish  milk  to — 

Examiner  Hyde :  We  will  have  a  brief  recess  to  straighten 
this  out. 

(Brief  recess) 

Examiner  Hyde :  The  hearing  is  in  order. 

The  Witness:  In  reply  to  the  gentleman’s  question,  the 
Maine  Dairymen’s  producers  supply  milk  to  Hood,  White 
Brothers,  and  Woodland  Dairies. 

Examiner  Hyde :  Mr.  Gallup  ? 

By  Mr.  Gallup : 

Q.  Mr.  Whitney,  would  you  know  whether  the  David 
Buttrick  Company  sold  any  milk  in  the  town  of  Framing¬ 
ham?  A.  The  town  clerk  or  the  Board  of  Health,  I  would 
have  to  check  to  see  which  one  supplied  me  with  the  par¬ 
ticular  information,  indicated  they  are  licensed  to  sell  milk 
in  Framingham. 

Q.  But  you  don’t  know  whether  they  sell  any  milk?  A.  I 
don’t  know  how  much  they  sell. 

Q.  You  wouldn’t  know  whether  they  sold  cream  or  milk, 
right?  A.  They  are  licensed  to  sell  milk,  I  understand. 


Mr.  Gallup :  Thank  you. 

1103  Examiner  Hyde :  Is  there  anything  else  from  this 
witness? 

By  Mr.  Burke :  | 

Q.  I  just  have  one  question.  The  persons  to  wh6m  you 
supply  milk,  Hood,  Whiting,  White  Brothers,  Buttrikk,  and 
so  forth,  are  Boston  pool  operators,  are  they  not?  4-*  That 
is  right. 

Q.  And  so  far  as  you  know,  they  are  continuing  to  extend 
their  out  of  market  sales,  out  of  the  Boston  pool  plants,  into 
these  areas  that  you  have  described  as  growing  co 
ties?  A.  That  is  correct. 

Q.  And  so  far  as  you  know,  they  are  not  running  into  any 
unfair  competition  on  the  street,  is  that  right?  A.  I  wouldn’t 
be  familiar  with  that  detail. 

Mr.  Burke :  No  further  questions. 

By  Mr.  Mahony : 

i 

Q.  Mr.  Whitney,  did  you  make  any  inquiries  of  the  Milk 
Commission  for  any  figures  or  statistics  ?  A.  No,  I  didh ’t. 

Examiner  Hyde :  Anything  else? 

By  Mr.  Derr : 

Q.  Mr.  Whitney,  in  looking  over  your  proposal  here,  I 
notice  particularly  in  the  case  of  the  towns  of  Ashley  and 
Townsend,  that  they  lie  directly  north  of  the  towns  of  Fitch- 
burg  City  and  Lunenburg,  which  were  part  of  the 

1104  proposal  to  extend  the  Worcester  marketing  alrea.  I 
was  wondering  whether,  by  geography,  at  least  that 

if  they  were  included  in  some  marketing  area  they  wduldn’t 
more  logically  go  into  possibly  the  Worcester  aijea  or 
Lowell-Lawrence  rather  than  Boston?  A.  The  primary  rea¬ 
son  for  our  including  those  two  towns  in  our  proposal  was 
that  if  this  subject  is  to  be  treated  on  a  county  basis,  then 
we  felt  that  we  should  explore  the  possibility  of  putting  all 
the  remaining  non-Federally  regulated  portion  of  Middlesex 
County  under  the  Boston  order. 
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Q.  So  that  when  you  speak  of  towns  with  a  population 
such  as  Dunstable,  with  an  estimated  664,  and  Boxboro,  with 
520,  they  were  included  primarily  because  of  your  premise 
of  including  a  county  rather  than  individual  towns?  A.  That 
is  correct. 

Q.  And  not  because  of  any  large  volume  of  sales  that 
might  be  included?  A.  No. 

Q.  As  I  followed  your  earlier  testimony,  I  thought  I 
understood  your  premise  to  be  that  Northern  Farms  sold 
primarily  to  the  Boston  pool  handlers  whose  natural  mar¬ 
keting  area  extended  into  the  areas  which  you  have  pro¬ 
posed,  and  that  as  long  as  there  was  unregulated  milk  in 
that  area  which  took  away  any  Class  I  sales  that 

1105  might  otherwise  accrue  to  Boston  handlers,  that  your 
producers  lost  directly  in  terms  of  Class  I  sales  and 

in  returns  which  they  might  otherwise  receive?  A.  That  is 
very  true.  I  have  tried  to  indicate  in  my  testimony — per¬ 
haps  I  didn’t  go  into  it  in  enough  detail — that  we  consider 
that  our  producers  have  a  very  vital  dollars  and  cents 
interest  in  this  proposition,  and  that  is  the  reason  why  we 
have  gone  to  the  work  of  making  this  proposal. 

I  might  also  add  that  I  have  tried  insofar  as  possible  here, 
to  supplement  rather  than  contradict  any  of  Dr.  Swonger’s 
testimony  here,  because  we  think  that  is  moving  in  the  right 
direction. 

Q.  I  wasn’t  sure,  in  answer  to  some  of  the  questions  that 
Mr.  Burke  put,  whether  you  had  maintained  that  position 
or  not.  I  just  wanted  to  make  sure  how  you  stood  on  it,  and 
have  the  record  show. 

Is  it  your  impression  that  the  local  producers  in  Massa¬ 
chusetts  produce  a  sufficient  volume  of  milk  to  supply  a  con¬ 
centrated  population  the  size  of  that  contained  in  this  area 
immediately  adjacent  to  Boston  and  the  City  of  Boston 
itself?  A.  The  great  reservoir  of  milk  up  country  has  been 
the  source  on  which  practically  every  community  of  any 
size  in  this  Commonwealth  has  depended  for  several 

1106  years.  From  the  time  that  I  became  employed  by  the 
Market  Administrator’s  office  in  1941  up  to  the  pres- 
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ent  time,  I  have  been  quite  aware  as  to  this  movement  of 
milk  across  State  lines  to  supply  this  Commonwealth. 

Certainly  the  producers  that  I  represent  up  country  have 
a  very  substantial  stake  in  the  ultimate  handling!  of  the 
regulation  in  the  marketing  area. 

Q.  In  order  that  we  keep  the  record  straight,  you  &re  not 
now  an  employee  of  the  Market  Administrator’s  office?  A. 
No.  I  am  sorry.  If  you  would  like  my  qualifications-^ 

Q.  No,  I  just  wanted  it  straight. 

You  mentioned  the  fact  that  you  were  an  employe^  of  the 
Market  Administrator’s  office  at  one  time.  A.  Those!  in  this 
room  who  are  familiar  with  the  Boston  picture  may  know 
the  background,  but  briefly  I  was  employed  by  the  Market 
Administrator  from  1941  to  1948,  except  for  two  years  in 
the  Army  of  the  United  States,  and  from  1948  urjitil  the 
present  time  I  have  been  employeed  as  economist  and/or 
manager  of  Northern  Farms  Cooperative,  Inc.,  and  also  in  a 
representative  capacity  for  the  Maine  Dairymen ’s  Associa¬ 
tion. 

Q.  If,  after  reviewing  the  evidence  gathered  at  thi^  hear¬ 
ing,  the  Secretary  determined  that  some  expansion!  of  the 
Boston  marketing  area  were  warranted,  and  if  he 
1107  further  determined  that  the  volume  of  unrelated 
milk  being  disposed  of  in  the  area  could  be  effectively 
controlled  by  the  addition  of  an  area  considerably  ^mailer 
than  that  which  you  have  proposed,  do  you  think  itj  would 
still  be  necessary  that  the  entire  Middlesex  County!  be  in¬ 
cluded?  A.  That  is  a  bit  difficult  to  answer. 

We  don’t  know  the  extent  to  which  this  unregulated  milk 
enters  these  various  communities  except  as  we  havje  been 
able  to  indicate  on  the  record.  We  admit  the  difficulty  of 
obtaining  the  type  of  evidence  that  is  probably  required  to 
make  a  determination  of  just  which  towns  should  or  jshould 
not  be  included,  if  it  is  going  to  be  considered  by  towhs.  But 
we  do  urge  that  if  we  are  going  to  use  a  county  approach, 
and  that  was  proposed  in  the  case  of  the  extension  i  of  the 
Worcester  market  and  in  the  extension  of  the  Springfield 
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market,  that  we  consider  the  same  approach  in  the  Boston 
market. 

By  Mr.  Krause : 

Q.  I  have  just  a  detail,  Mr.  Whitney.  I  wonder  if  you 
would  look  at  Exhibit  50.  It  is  captioned  “list  of  milk 
dealers  selling  milk  in  selected  towns  or  cities  in  Middlesex 
County,  Massachusetts.”  I  wonder  if  you  would  tell  us 
what  the  basis  for  making  that  selection  was.  A.  These  29 
communities  are  the  towns  and  cities  in  Middlesex  County 
which  are  not  federally  regulated  at  the  present  time. 
1108  Q.  That  is,  they  are  in  Middlesex  County,  except 
for  the  area  now  included  in  the  Merrimack  Valley, 
Massachusetts  marketing  area?  A.  Or  Boston,  yes. 

By  Mr.  Derr : 

Q.  I  have  one  other  question.  In  your  direct  you  indicated 
that  a  Boston  handler  had  in  the  past  been  a  successful 
bidder  on  the  Fort  Devens  contract  at  Ayer.  Can  you  tell 
me  any  period  in  which  a  Boston  handler  actually  did  hold 
that  contract?  A.  Not  at  the  moment.  I  can  produce  that 
information  if  you  want  it.  It  is  the  subject  of  many  past 
hearings. 

Examiner  Hyde :  If  it  is  in  the  record,  maybe  the  witness 
can  identify  the  record  and  we  will  get  it  that  way. 

Mr.  Derr:  I  thought  possibly  those  records  aren’t  avail¬ 
able  here.  If  he  can  indicate  them,  that  would  be  satisfac¬ 
tory  for  us. 

Examiner  Hyde:  Either  way.  But  the  witness  will  be 
here  throughout  the  hearing  and  you  can  bring  that  up 
later,  if  it  is  agreeable  with  the  witness. 

The  Witness :  Yes. 

Examiner  Hyde :  Anything  else? 

Mr.  Derr :  That  is  all. 

Examiner  Hyde:  Mr.  Cherry? 
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By  Mr.  Cherry : 


Q.  I  have  a  question  regarding  Exhibit  Number  |51,  and 
the  technique  used  in  projecting  the  population  figures  to 
1955. 


I  thought  you  said  that  the  projection  was  madq  at  the 
same  rate  of  increase  that  occurred  between  1945  ai|d  1950. 
A.  That  was  the  intent.  I  may  have  made  an  error. 

Q.  Just  making  a  cursory  examination,  it  looks  as  if  the 
rate  of  increase  has  not  been  used,  but,  rather,  the  amount 
of  increase.  A.  I  stand  corrected.  I  stand  corrected  that  it 
is  the  amount. 

Q.  Did  you  intend  to  have  it  on  the  basis  of  amount  of 
increase?  In  other  words,  is  the  result  faulty?  A|  No.  I 
intended  it  to  be  the  amount.  I  inadvertently  used  tljie  word 
rate.  The  intent  here  was  to  simply  compile  this  jfor  the 
area  as  a  whole.  You  will  notice  in  my  prepared  testimony 
I  didn’t  go  into  the  population  changes  of  the  individual 
communities,  particularly,  but  treated  them  as  an  area  as 
a  whole. 

The  estimate  for  any  particular  town  could  be  subject  to  a 
certain  amount  of  error.  I  would  hope  that  for  the  aj:ea  as  a 
whole,  I  might  be  fairly  accurate  in  this  estimate. 
1110  Q.  By  using  the  amount  of  increase?  A.  Bv  using 
the  amount  of  increase,  yes. 

Mr.  Cherry :  That  is  all.  Thank  you. 

Examiner  Hyde :  Is  there  anything  else  from  this  Witness. 

Dr.  Swonger? 


By  Mr.  Swonger : 


Q.  I  have  one  or  two  questions  with  respect  to  the  impact 
of  your  proposal  on  the  Merrimack  Valley  pool. 

Do  you  have  members  selling  to  handlers  subject  to  the 
Merrimack  Valley  order?  A.  That  is  right. 

Q.  What  would  be  the  effect  of  your  proposal  on  out  of 
area  sales  by  Merrimack  Valley  handlers  in  the  portions  of 
Middlesex  County  which  presently  lie  outside  the  Merri¬ 
mack  Valley  or  the  Boston  Marketing  areas?  A.  Well,  if 
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this  were  adopted,  there  would  be  certain  sales  that  would 
accrue  to  the  benefit  of  the  Boston  pool. 

Q.  As  I  understand  you,  there  would  be  some  transfer  or 
shifting  of  sales  from  the  Merrimack  Valley  to  the  Boston 
pool?  A.  I  believe  there  would,  under  the  treatment  between 
the  two  orders. 

Q.  Are  you  aware  that  there  is  one  Merrimack  Valley 
handler  with  a  plant  located  at  Littleton  Depot, 

1111  Massachusetts,  outside  the  Merrimack  Valley  mar¬ 
keting  area?  A.  Do  you  refer  to  Mr.  Herpy? 

Q.  Yes.  A.  Yes. 

Q.  What  would  you  imagine  his  status  would  become  if 
your  proposal  were  adopted?  A.  He  would  be  subject  to  the 
Boston  order. 

Q.  What  would  be  the  general  effect,  then,  of  your  pro¬ 
posal  on  producers  supplying  milk  to  the  Merrimack  Valley 
market?  A.  I  think  that  there  would  be  rather  slight  effect. 
I  am  not  familiar  with  the  extent  or  how  much  sales  he  has 
under  the  present  setup,  and,  therefore,  I  can’t  make  a 
proper  appraisal  of  what  the  change  would  amount  to. 

Q.  Would  it  mean  some  loss  of  Class  I  sales  to  the  Merri¬ 
mack  Valley  pool?  A.  Undoubtedly  there  would  be  some 
adjustment  take  place. 

Mr.  Swonger :  That  is  all. 

Examiner  Hyde :  Is  there  any  other  examination? 

Mr.  Adams :  I  am  Francis  Adams. 

Examiner  Hyde :  Do  I  have  you  in  the  record?  Where  do 
you  live? 

Mr.  Adams:  Westboro. 

Examiner  Hyde :  Are  you  a  producer? 

1112  Mr.  Adams :  A  producer,  and  I  speak  for  myself. 

Examiner  Hyde :  Ask  your  question. 

By  Mr.  Adams : 

Q.  Do  I  take  it  from  what  you  just  said — you  said  this 
was  of  definite  interest  to  your  members — do  you  expect 
this  to  raise  the  Boston  blend  by  putting  these  towns  in? 

Examiner  Hyde :  Bead  the  question,  please. 

(The  Reporter  read  from  his  notes  as  requested.) 
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The  Witness :  Yes. 

Examiner  Hyde :  Is  there  anything  else  from  this  fitness? 

By  Mr.  Adams : 

i 

Q.  How  much?  A.  It  would  have  two  possible  effects.  The 
first  effect  is  rather  negligible,  that  is,  the  direct  effect.  The 
second  is  much  more  important  of  the  two.  It  was  stated 
this  morning  by  Dr.  Swonger,  when  you  have  a  period  of  the 
supply-demand  adjustment,  which  affects  the  Class  I  price 
in  all  of  these  federally  regulated  markets,  such  a|s  under 
consideration  at  this  hearing,  it  doesn’t  take  too  mubh  more 
Class  I  sales  in  a  given  circumstance  to  tip  the  scales  the 
other  way.  In  fact,  he  pointed  out  that  247  cans  of  milk, 
extra  Class  I  sales,  would  have  given  us  an  extra  22  cents 
this  past  March. 

Examiner  Hyde:  Have  you  finished,  Mr.  £dams? 
1113  Mr.  Adams :  Yes. 

By  Mr.  Burke : 

Q.  In  that  computation,  like  Dr.  Swonger  in  hid  earlier 
testimony,  you  added  only  the  Class  I  sales  without  addi¬ 
tional  receipts  that  might  be  picked  up  in  the  operation,  isn’t 
that  right?  A.  Do  you  mean  the  Class  II  operation? 

Q.  No,  the  receipts.  A.  The  utilization  of  the  receipts? 

Q.  The  total  receipts,  yes.  A.  I  assume  that  the  Receipts 
of  milk  for  most  of  these  operators  which  would  fall  in  this 
category  are  Class  I.  To  the  extent  that  they  have  Class  II, 
I  assume  that  is  handled  mostly  through  NEMPA  land  the 
proprietary  handlers. 

Q.  You  gave  no  consideration  to  whether  total  receipts,  if 
you  added  this  area,  might  rise  as  well  as  Class  I  sales  in 
the  new  Boston  pool?  A.  Well,  if  you  would  like  toj  supple¬ 
ment  that  figure  by  making  a  ten  percent  Class  II,  tcj  get  the 
necessary  number  of  cans  of  milk — It  is  simply  to  illustrate 
the  point  that  the  next  time  it  may  mean  a  hundred  cans 
of  milk. 
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Q.  Or  it  might  be  a  great  many  more  cans  of  milk  in 
another  period?  A.  That  is  right. 

*•••••••• 

1114  C.  W.  Swonger,  a  witness  previously  duly  sworn, 
was  recalled  to  the  stand,  and  testified  further  as 

follow’s : 

Cross  Examination  (Resumed) 

By  Mr.  Burke : 

Q.  Dr.  Swronger,  do  I  understand  from  your  presentation 
this  morning  that  one  of  your  complaints  is  to  the  supply  of 
unregulated  milk  from  Devine’s  plant  in  Lyme  and  Fairlee, 
to  Waverney  Farms  and  Sunshine  Farms?  A.  Yes,  but  that 
is  the  smaller  part  of  the  problem  insofar  as  the  area  now 
under  consideration  is  concerned. 

1115  Q.  Yes,  but  that  is  at  least  one  of  the  elements?  A. 
That  is  part  of  the  unregulated  milk. 

Q.  The  NEMPA  formerly  owned  one  of  those  two  plants 
of  Devine,  did  they  not?  A.  We  once  owned  the  plant  at 
West  Fairlee. 

Q.  And  you  sold  it  to  Devine,  did  you  not,  or  to  one  of 
his  corporations?  A.  Yes. 

Q.  And  at  that  time,  that  the  NEMPA  sold  it  to  him,  you 
knew  that  he  was  supplying  certain  State  controlled  areas, 
did  you  not?  A.  Yes. 

Q.  And  at  the  time  you  sold  it  to  him,  there  was  nothing 
evil  about  your  turning  the  plant  over  to  a  man  who  was 
going  to  send  unregulated  milk  into  a  State  area,  was  there? 
A.  We  sold  the  plant  for  the  reason  that  we  did  not  have 
Class  I  use  for  the  milk. 

Q.  But  you  were  perfectly  willing  to  sell  it  to  a  concern 
that  you  knew  was  shipping  unregulated  milk  into  Massa¬ 
chusetts  State  controlled  areas,  didn’t  you?  A.  And  if  we 
had  not  sold  him  the  plant,  he  could  have  acquired  another 
plant  or  established  his  own. 

Q.  But,  at  any  rate,  the  NEMPA  saw  no  evil  at  that  time 
in  selling  the  plant  to  Devine,  did  they?  A.  The  evil  is  not 


483 


at  that  end,  but  in  the  fact  that  he  is  free  to  use 

1116  such  milk  in  the  markets  of  southern  New  jEngland 
not  under  effective  regulation. 

Q.  And  he  had  that  same  freedom  the  day  after  you  sold 
him  the  plant  as  he  now  has,  isn’t  that  right?  A.  He  had  the 
same  freedom  then  that  he  now  has,  but  it  would  ijiot  have 
made  the  slightest  difference  if  we  had  refused  to  jsell  him 
our  West  Fairlee  plant  because  he  could  have  acquired  any 
other  plant  or  established  his  own. 

Q.  And  you  were  happy  to  sell  your  plant  to  him  jfor  that 
purpose  at  that  time,  weren’t  you?  A.  We  sold  tie  plant 
because  we  did  not  have  Class  I  sales  for  the  milk. 

Mr.  Burke :  That  is  all. 

Examiner  Hyde :  Is  there  any  other  examination  ?  | 

By  Mr.  Derr :  j 

I 

Q.  Dr.  Swonger,  when  you  were  previously  on,  I  neglected 
to  ask  you :  In  your  deliberations  of  the  possible  extent  of 
extension  of  the  Boston  area,  did  you  give  any  considera¬ 
tion  to  the  town  of  Marlborough?  A.  Yes,  we  did.  It  is  not 
included  in  our  proposal.  It  is  the  largest  of  the  towns 
located  in  Middlesex  County,  not  presently  under  Federal 
regulation,  and  not  included  in  our  proposal.  Ii ji  other 
words,  it  is  the  largest  of  the  towns  that  would  be  added  by 
Mr.  Whitney’s  proposal.  j 

1117  Examiner  Hyde :  Is  there  anything  else  ? 

Mr.  Derr :  I  think  he  is  still  talking. 

Examiner  Hyde :  I  beg  your  pardon. 

The  Witness :  It  appeared  desirable  to  us,  where  possible, 
to  leave  some  dividing  line  between  the  Greater  Boston  and 
Worcester  marketing  areas,  and  it  was  our  conclusion 
rightly  or  wrongly  that  if  the  handlers  on  either  side  were 
effectively  regulated,  there  would  be  no  serious  problem  so 
far  as  Marlborough  was  concerned.  So  far  as  I  know,  there 
is  no  dealer  located  in  Marlborough  at  the  preseiit  time 
who  receives  milk  from  producers.  They  are,  for  the  most 
part,  buyer  handlers  or  sub-dealers.  And  in  one  or  two 
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instances,  those  buyer  handlers  or  sub-dealers  are  supplied 
by  Deary  Brothers. 

If  Deary  Brothers  were  effectively  regulated  under  the 
Worcester  Order,  that  would  take  care  of  that  problem.  I 
doubt  if  it  would  be  worthwhile  for  the  Hood  Company  to 
run  a  special  truck  over  from  East  Bridgewater  to  take 
care  of  the  business  in  Marlborough. 

For  those  reasons,  we  did  not  include  it  in  our  proposal. 

Mr.  Derr :  That  is  all. 

Examiner  Hyde :  Is  there  any  further  examination  of  this 
witness? 

Mr.  Krause :  I  have  a  question. 

Examiner  Hyde:  Mr.  Krause? 

1118  By  Mr.  Krause : 

Q.  Dr.  Swonger,  one  of  the  problems  before  this  hear¬ 
ing  is  if  the  marketing  area  were  expanded  as  proposed 
in  either  proposal  number  one  or  number  two,  whether  the 
existing  regulatory  provisions  of  the  Boston  order  would  be 
suitable  for  the  regulation  of  the  milk  covered  by  that 
expansion. 

I  wonder  if  we  might  have  your  opinion  on  that.  A.  We 
have  studied  the  provisions  of  the  Boston  order  rather  care¬ 
fully.  Of  course,  this  is  not  the  first  time  that  a  marketing 
area  has  been  extended,  even  in  Boston. 

Examiner  Hyde:  Maybe  you  better  say  proposed  to  be 
extended. 

Mr.  Burke :  Thank  you,  Mr.  Hearing  Officer. 

The  Witness:  It  is  our  opinion  that  no  changes  are  re¬ 
quired  in  the  Boston  order  to  make  it  equally  applicable  to 
the  area  proposed  to  be  added  other  than  definition  of  the 
marketing  area. 

By  Mr.  Krause : 

Q.  When  you  say  equally  applicable,  do  you  mean  equally 
appropriate?  A.  Equally  appropriate. 

Q.  Would  that  be  true  if  proposal  number  two  were 
granted?  Or  would  you  limit  your  testimony  to  proposal 


485 


i 

number  one?  A.  I  have  so  limited  it.  In  cross  examination 
of  Mr.  Whitney,  I  indicated  that  there  would  be  some 
1119  problems,  that  would  arise,  in  the  form  of  displace¬ 
ment  of  sales  between  the  Merrimack  Valley  pool 
and  the  Boston  pool.  I  find  a  little  difficulty  also  in  rational¬ 
izing  the  inclusion  of  Ashby  and  Townsend  under  thC  Boston 
Order  simply  because  Middlesex  County  happens  to  go 
looping  to  the  west  along  the  New  Hampshire  line,  j 

And  in  view  of  the  fact  that  the  two  towns  of  Ashby  and 
Townsend  lie  immediately  to  the  north  of  Fitchbiirg  City 
and  Lunenburg,  which  are  proposed  for  inclusion  under 
the  Worcester  order,  those  are  problems,  I  suppose,  that 
relate  primarily  to  what  is  a  natural  marketing  area,  and 
also  the  relationships  between  two  federal  orders  oper¬ 
ating  in  adjacent  markets. 

Q.  I  think  you  have  testified  in  earlier  sessions  Concern¬ 
ing  your  views  as  to  what  problems  might  existj  in  the 
overlap  of  orders.  A.  Yes. 

Q.  And  their  coverage?  A.  Yes. 

Q.  And  your  potential  solution  for  such  a  problem?  A. 
I  have  so  testified,  and  I  certainly  intended  that  testimony 
to  be  equally  applicable  to  all  of  the  markets  presently  under 
consideration. 

##•*•*•#« 

1125  Fred  R.  Jones  was  called  as  a  witness,  andj  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Burke : 

Q.  Will  you  state  your  name,  sir?  A.  My  name  is  Fred 
R.  Jones. 

Q.  WThere  do  you  live,  Mr.  Jones?  A.  Concord,!  Massa¬ 
chusetts. 

Q.  Are  you  a  producer?  A.  Iam. 

Q.  And  to  whom  do  you  deliver?  A.  To  whom?  I  deliver 
to  consumers,  in  Concord  and  Acton.  j 


Q.  You  are  a  producer-dealer?  A.  That  is  right 
Q.  Do  you  have  any  other  producers?  A.  I  have  two. 

Q.  Two  other  producers.  Under  what  trade  name  do  you 
operate  ?  A.  Old  Acres  Dairy. 

1126  Q.  Are  you  a  member  of  the  Central  Massachusetts 
Dairy  Association  ?  A.  I  am. 

Q.  Are  you  an  officer  or  director?  A.  I  am  a  director. 

Q.  And  have  you  a  statement  in  opposition  to  proposals 
one  and  two?  A.  I  have. 

Q.  Would  you  give  it,  please?  A.  My  name  is  Fred  E. 
Jones.  1  am  a  producer-dealer  operating  under  the  name 
of  Old  Acres  Dairy  in  Concord,  Massachusetts. 

I  have  been  advised  to  perhaps  state  my  qualifications. 
I  am  a  past  president  of  the  Middlesex  County  Farm 
Bureau ;  a  secretary  of  the  Middlesex  County  Farm  Bureau, 
probably  for  20  years;  a  member  of  the  board  of  directors 
for  the  State  Farm  Bureau  for  15  years. 

In  the  cooperative  field,  I  am  president  of  the  Farm  Bu¬ 
reau  Association,  a  farm  supply  cooperative  doing  business 
in  the  state  of  Massachusetts  to  the  tune  of  over  $3  million. 

In  the  farm  credit  field,  I  am  president  of  the  National 
Farm  Loan  Association  of  Concord,  which  does  business  in 
the  farm  mortgage  loans  in  Middlesex  and  Essex  Counties. 
I  am  a  member  and  chairman  of  the  stockholders  committee 
of  the  Bank  for  Cooperatives  at  Springfield. 

1127  I  graduated  from  Cornell  University  in  1917  and 
came  at  once  to  my  farm  in  Concord.  Old  Acres 

Dairy  was  started  in  1921  when  in  response  to  a  newspaper 
advertisement,  which  I  placed,  I  started  a  milk  route  with 
a  delivery  of  seven  quarts.  When  my  needs  in  a  matter  of 
four  or  five  years  exceeded  my  ability  to  supply  my  cus¬ 
tomers,  I  first  acquired  my  first  producer  and  subsequently 
worked  up  to  three  producers.  For  the  last  ten  years  or 
more  I  have  had  two  substantial  nearby  producers,  who  give 
me  their  entire  production  in  a  volume  about  equalling  that 
of  my  own  production  from  40  milking  cows. 


We  raise  our  own  dairy  cow  replacements  and  oUr  own 
eggs  which  we  distribute  on  our  routes,  so  that  I  oym  and 
operate  two  sizeable  farms,  one  in  Concord,  and  one  in 
Sudbury.  My  local  taxes  for  1954  amounted  to  $2355.03. 

My  dairy  is  located  on  the  farm  in  Concord.  Hire  we 
receive  and  process  our  milk,  some  of  which  leaves  th$  dairy 
for  distribution  to  our  customers  less  than  two  hourfc  after 
it  has  been  processed.  By  processed,  I  mean  received,  pas¬ 
teurized,  cooled  and  bottled. 

My  payroll  during  1954  was  almost  an  even  $32,000,  and 
it  represented  payments  mostly  to  married  men  wljio  live 
with  their  families  away  from  the  farm  in  the  towns  of 
Concord,  Acton  and  Sudbury. 

Concord  is  a  rural  area.  It  has  no  logical  connection 
1128  with  Metropolitan  Boston,  economically,  politically 
or  otherwise.  The  people  do  the  bulk  of  their!  shop¬ 
ping  in  Concord,  Maynard,  or  Framingham.  Concord  does 
touch  the  perimeter  of  the  Boston  Federal  milk  marketing 
area  as  it  borders  on  the  town  of  Bedford. 

A  large  proportion  of  the  milk  sold  to  Concord  consumers 
comes  from  Concord,  and  surrounding  local  rural !  areas 
which  I  would  identify  as  Acton,  Stow,  Maynard  and  Sud¬ 
bury.  Naturally  there  are  several  milk  distributors  serving 
the  residences  and  institutions  of  Concord,  both  from  the 
above  defined  towns  which  are  under  State  milk  control, 
and  dealers  who  are  identified  with  one  or  more  Federal 
orders. 

Our  distribution  is  principally  in  the  towns  of  Concord 
and  Acton.  To  me  the  line  of  the  Greater  Boston  milk 
marketing  area  under  Federal  control  has  been  a  “do  not 
enter’ ’  one-way  street.  I  can  think  of  no  way  to  better  de¬ 
scribe  the  situation  which  permits  Federal  order  dealers 
to  come  over  into  State  controlled  areas  and  prohibits  dis¬ 
tributors  under  State  control  from  selling  in  federal  j areas 
without  becoming  Federal  order  distributors  than  th4  situ¬ 
ation  in  Korea  at  the  Yalu  River  where  communist  fighter 
planes  could  bomb  and  kill  United  Nations  troops,  including 
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many  American  boys  who  were  there  fighing  to  preserve 
in  America  and  the  world  the  freedom  of  democracy  and 
individual  enterprise,  and  our  boys  were  restricted  from 
going  north  of  the  Yalu  to  protect  themselves. 

1129  Our  milk  purchasing  habits  have  always  been  to 
take  all  of  the  production  of  our  producers,  and  to 

pay  them  Class  I  price  for  100  percent  of  this  milk.  Their 
production  has  been  adjusted  through  their  dairy  herd 
management  to  coordinate  their  production  with  my  needs. 
My  own  herd  serves  as  a  cushion  whereby  if  I  am  long  on 
milk  I  can  cull  severly  and  reduce  the  supply.  We  have 
seldom  had  a  surplus  in  recent  years.  When  such  a  con¬ 
dition  did  exist,  I  either  separated  or  sold  to  local  distri¬ 
butors  which  I  would  identify  as  Erickson,  Maplecrest  and 
United  Cooperative  of  Maynard,  Frank  Houghton  of  Saxon- 
ville  and  Waverney  Farms  of  Framingham. 

We  purchase  supplemental  milk  notably  from  Erickson 
in  Maynard,  in  the  State  controlled  area  when  it  is  available, 
and  from  Federal  order  distributors  of  regulated  milk  who 
I  will  identify  as  Buttrick  of  Arlington  and  Connors  of 
Belmont. 

There  is  no  question  in  my  mind  but  that  I  could  get  all 
of  my  supplemental  milk  from  State  controlled  areas,  but 
it  presents  a  path  of  least  resistance  and  it  increases  the 
Class  I  sales  of  the  Boston  area,  when  I  purchase  from  this 
source.  My  purchases  of  milk  from  this  Federal  area  from 
April  1953  through  March  1955,  a  period  of  two  years,  were 
175,523  pounds,  or  9.07  percent  of  my  needs.  For  30 

1130  years  I  have  pucliased  my  requirements  of  cream 
from  Buttrick  of  Arlington,  the  Turner  Center  Sys¬ 
tem  and  possibly  from  some  other  source  many  years  ago, 
which  I  cannot  now  recall. 

I  see  nothing  criminal  in  the  operation  of  a  small  enter¬ 
prise  such  as  my  own.  I  would  expect  that  it  would  be 
permitted  to  continue  in  this  land  of  the  free.  In  a  confer¬ 
ence  sponsored  by  the  American  Farm  Bureau  Federation 
held  in  St.  Louis,  March  8-9, 1955,  Dr.  Earl  Butz,  Assistant 
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Secretary  of  Agriculture,  said  that  if  we  are  to  preserve 
freedom  in  America,  we  must  “keep  government  the  junior 
partner  in  the  United  States.  Government  can  be  the  [great¬ 
est  enemy  of  freedom  in  this  country  if  we  don’t  keep  it 
bridled,”  he  said. 

With  my  experience  of  over  30  years  of  selling  milk  in 
this  area,  I  know  of  no  current  condition  of  marketing!  which 
would  support  any  justification  for  the  petition  of  the  New 
England  Milk  Producers  Association  to  have  the  Boston 
Federal  order  area  expanded  to  cover  all  or  parts  ncjt  now 
covered  of  Middlesex  County.  Yes,  we  have  competition, 
even  unethical  competition  from  Federal  order  dealers, 
little  things  like  breaking  bottles,  lifting  and  switching 
notes,  misrepresentations  and  general  sabotage.  We  have 
price  competition  as  exemplified  last  September  wheii  Bed¬ 
ford  Farms,  a  Federal  order  dealer,  undercut  the  generally 
accepted  local  price  schedule,  and  took  away  the  local 
1131  Emerson  Hospital  business  which  I  had  been  [privi¬ 
leged  to  serve  for  25  years.  This  is  the  same  Federal 
order  Bedford  Farms  Dairy  who  has  just  given  ip  its 
local  producers  and  now  pulls  its  milk  from  Vermontj. 

Still  and  all  I  have  no  complaint  of  price  cutting  ip  this 
area  such  as  might  arise  from  the  existence  of  chdap  or 
unregulated  milk  as  claimed  by  the  representative  of  the 
NEMPA,  Mr.  Swonger.  It  is  my  understanding  thht  the 
Federal  market  milk  orders  are  promulgated  at  the  request 
of  producers  for  tlieir  benefit.  It  is  more  than  far-fetched, 
it  is  ridiculous,  that  an  organization,  the  majority  of  Whose 
members  are  located  in  a  distant  and  different  economic 
locality  can  contrive  to  restrict  and  ruin  the  enterprise  of 
hundreds  of  Massachusetts  milk  producers  by  petitioning 
to  engulf  them  into  the  various  Federal  order  areas.!  It  is 
inconceivable  that  the  block  voting  privilege  presently  in¬ 
terpreted  as  part  of  the  Federal  Milk  Marketing  Aci  with 
its  present  application  of  undemocratic  procedure  woijild  be 
tolerated  by  a  branch  of  the  Federal  government,  j  It  is 
conceded  that  if  a  referendum  were  allowed  under  the 


present  interpretation  of  the  regulations,  the  thousands  of 
out  of  state  producers  under  the  monopoly  control  of  the 
NEMPA  and  others  out  of  state  cooperatives  could  create 
a  tremendous  economic  loss  to  Massachusetts  and  its  milk 
producers,  and  undoubtedly  cause  the  partial  ex- 

1132  tinction  of  the  dairy  producing  industry  in  Massa¬ 
chusetts. 

As  factual  information  emphasizing  this  loss  with  respect 
to  what  might  have  occurred  in  relation  to  my  own  pro¬ 
duction  and  that  of  my  two  producers  had  we  been  under 
Federal  order  control  and  been  forced  to  accept  the  Greater 
Boston  marketing  area  blend  price,  I  want  to  submit  a  chart 
in  illustration. 

Mr.  Burke :  May  that  be  marked  for  identification,  your 
Honor? 

Examiner  Hyde:  A  document  bearing  the  inscription 
“ Figures  and  computations— comparisons  of  loss  which 
might  have  been  suffered  if  area  had  been  under  Federal 
order”  bearing  the  name  of  Fred  R.  Jones,  Concord,  Massa¬ 
chusetts,  at  the  bottom  thereof,  is  marked  Exhibit  Number 
53,  for  identification. 

(Exhibit  Number  53,  marked  for  identification.) 

Examiner  Hyde :  Do  you  offer  it? 

Mr. Burke:  Yes, sir. 

Examiner  Hyde:  Have  you  any  questions  with  respect 
to  the  admissibility  of  Exhibit  Number  53? 

Any  objections? 

Mr.  Derr :  One  moment,  please. 

Examiner  Hyde :  All  right. 

1133  Mr.  Derr:  Thank  you. 

Examiner  Hyde :  Exhibit  Number  53  is  received  in 
evidence. 

(Exhibit  Number  53,  received  in  evidence.) 

Examiner  Hyde :  Proceed. 

The  Witness :  This  chart  shows  that  for  a  12  month  per¬ 
iod  from  January  1,  1954  to  December  31,  1954,  I  would 


have  suffered  a  loss  because  of  the  imposition  of  the  federal 
order  of  $1,737.78,  and  my  two  producers  would  have  lost 
in  revenue  the  sum  of  $3267.09.  This  makes  a  tcltal  of 
$5,004.87  which  would  have  been  absorbed  from  our  Respec¬ 
tive  billfolds  by  the  Federal  Milk  Market  Administrator, 
to  distribute  to  other  producers  supplying  the  area,  j 
Of  course,  this  calculation  is  based  upon  the  hypothesis 
of  other  things  being  equal.  However,  there  is  a  wRy  out 
for  me  as  a  producer-dealer.  Under  the  regulations  pf  the 
Federal  orders,  if  I  give  up  my  poducers  and  purchase  my 
milk  from  a  Federal  order  handler,  I  can  save  my  Contri¬ 
bution  to  the  pool  at  the  expense  of  my  neighbor  producers 
who  have  cooperated  with  me  for  so  many  years.  My  pro¬ 
ducers  might  be  able  to  find  a  market  for  their  milk,  but 
they  would  undoubtedly  be  forced  into  a  membership  con¬ 
tract  with  the  NEMPA  to  dispose  of  their  production. 

The  chart  presented  not  only  shows  the  economic  loss, 
but  it  clearly  shows  the  relative  evenness  of  the  total  pro¬ 
duction  of  my  two  producers  and  myself.  iThese 
1134  production  figures  by  the  way  are  the  basis  6f  my 
producer  payments  and  the  figures  have  been  pro¬ 
cured  from  monthly  reports  which  I  file  with  the  Milkj  Con¬ 
trol  Commission.  My  accounts  with  respect  to  these  reports 
are  audited  every  three  or  four  months  by  the  Massa¬ 
chusetts  Milk  Control  Commission.  My  payments  toj  pro¬ 
ducers  which  are  on  the  basis  of  the  butterfat  content  are 
also  checked  by  the  Milk  Control  Commission.  The  method 
of  collection  of  samples  and  the  actual  testing  by  an 
authorized  public  laboratory  is  also  under  their  supervision. 

In  my  .judgement,  the  Massachusetts  Department  of  Agri¬ 
culture  and  the  Milk  Control  Commission  are  capable  of 
looking  after  the  interests  of  Massachusetts  producer^  and 
their  marketing  opportunities  and  salvaging  the  econjomic 
importance  of  Massachusetts  Milk. 

I  am  opposed  to  the  extension  of  the  Federal  ordersj  into 
the  areas  proposed,  on  the  basis  of  its  being  unnecessary 
to  orderly  marketing. 


Mr.  Burke:  No  further  questions. 

Examiner  Hyde :  You  may  -cross-examine. 

Mr.  Whitney? 

Cross-Examination 
By  Mr.  Whitney: 

Q.  I  was  a  little  confused  in  the  beginning.  Did  you 

1135  say  you  bought  from  two  or  three  producers?  A.  No. 

Q.  And  that  total  production  is  indicated  in  Col¬ 
umn  F  here  on  your  sheet,  is  it  ? 

Examiner  Hyde :  Exhibit  53. 

Mr. Whitney:  Exhibit 53. 

The  Witness :  Column  F  happens  to  be  my  producer  pro¬ 
duction.  Column  G  is  my  own  production  and  Column  H  is 
the  total  production. 

By  Mr.  Whitney : 

Q.  Column  F  is  the  amount  you  purchase  from  the  other 
producers,  then?  A.  That  is  right. 

Q.  I  notice  that  your  total  receipts,  in  other  words,  would 
be  indicated  in  Column  H,  what  you  call  total  production? 
That  is  the  total  milk  you  have  from  your  own  and  from 
those  two  producers  ?  A.  Yes. 

Q.  That  seems  to  have  fallen  off  quite  rapidly,  beginning 
the  July,  and  declined  from  May  to  June  from  88,000  to 
80,000  and  so  on  down,  to  a  low,  I  guess,  of  62,000  in  Sep¬ 
tember.  During  that  period,  did  you  buy  additional  supplies 
of  milk?  A.  Usually. 

Q.  From  Buttrick,  say,  or  one  of  these  two  handlers  you 
mentioned?  A.  Yes.  In  certain  months.  I  didn't  buy 

1136  it  also. 

You  didn't  buy  it  all  12  months.  And  those  months 
when  you  bought  that  additional  supply  was  mostly  when, 
the  late  summer  and  winter,  the  fall  and  winter? 

Mr.  Burke :  The  chart  speaks  for  itself  on  that. 

Examiner  Hyde:  Well,  if  we  can  help  him  a  little  bit, 
we  will  let  him  answer,  Mr.  Burke. 

The  Witness :  What  do  you  particularly  refer  to? 


By  Mr.  Whitney: 

i 

Q.  I  was  wondering  what  you  considered  yojir  short 
season,  in  other  words.  "Which  months  did  you  find  jit  neces¬ 
sary  to  purchase  additional  supplemental  supplies?  A.  I 
can  start  off  here,  if  you  wish,  on  another  chart  |  which  I 
have  not  presented.  Here  are  our  total  supplies ;  that  we 
purchased  in  January  from  Federal  order  sources;! nothing. 
In  February,  we  purchased  1.2;  in  March,  we  purchased 
nothing ;  in  April,  we  puchased  3.6. 

By  Mr.  Krause : 

Q.  3.6  what?  A.  Percentage. 

By  Mr.  Whitney : 

Q.  That  is  a  percentage  of  your  sales  ?  A.  Of  my  pse,  that 
is  right. 

Examiner  Hyde :  He  said  a  percentage  of  his  use.  j 

The  Witness :  100  percent  usage  went  into  Class  I 
1137  sales,  and  this  is  the  percentage  of  my  us&ge  that 

I  purchased. 

j 

By  Mr.  Whitney :  ! 

Q.  In  order  to  supply  you  with  that  milk  during  the  so- 
called  short  months,  do  you  think  that  there  is  a  substantial 
surplus  carried  by  the  Boston  pool  the  remaining  months 
of  the  year  when  you  did  not  require  that  amount  of  milk? 
A.  I  don’t  know  anything  about  the  Boston  pool,  t  am  not 
in  it ;  I  have  no  connection  with  it. 

Q.  Mr.  Jones,  from  your  qualifications  I  heard  here,  I 
am  just  talking  as  an  educated  man.  The  Boston  pool  has 
to  obtain  that  milk  from  some  source.  In  that  c^se,  it  is 
mostly  Vermont  farmers,  is  it  not,  Maine  farmers,  New 
Hampshire  farmers? 

Examiner  Hyde :  If  he  knows. 

The  Witness :  In  regard  to  Boston,  I  presume  so. 


By  Mr.  Whitney: 

Q.  To  the  extent  that  they  supply  that  milk,  and  you 
draw  on  it  when  you  need  it,  they  carry  the  milk  for  the 
rest  of  the  months,  do  they  not?  A.  It  would  seem  so. 

Mr.  Whitney:  Thank  you. 

Examiner  Hyde :  Anything  else  ? 

Mr. Whitney:  Yes. 

By  Mr.  Whitney : 

Q.  Do  you  ever  sell  milk — did  you  testify  you  ever 

1138  sold  milk  to  a  Boston  pool  handler?  A.  Not  that  I 
recall. 

Q.  But  you  do  depend  upon  the  Boston  pool  to  purchase 
supplemental  supplies  in  certain  months  as  you  have  in¬ 
dicated?  A.  I  said  in  my  testimony  that  I  didn’t  think  it 
was  necessary,  but  I  did  use  supplemental  milk  from  the 
Boston  pool. 

Q.  Do  either  of  these  producers  from  whom  you  buy 
sell  milk  at  retail  or  do  you  take  their  entire  output?  A. 
No,  I  take  their  entire  output.  I  think  I  already  stated  that 
Mr.  Whitney:  Thank  you. 

Examiner  Hyde :  Any  other  examination  ? 

By  Mr.  Derr : 

Q.  Mr.  Jones,  would  you  tell  us  what  other  distributors 
operate  in  the  area  in  which  you  normally  make  your  sales? 
As  I  understood  it,  that  was  Concord  and  Acton?  A.  You 
have  the  list  under  a  previous  exhibit. 

Q.  Do  you  have  that  list  in  front  of  you?  A.  Yes. 
Examiner  Hyde :  That  is  Exhibit  50? 

The  Witness:  Yes. 

By  Mr.  Derr : 

Q.  Is  that  list  complete?  A.  Apparently  not. 

1139  Q.  I  didn’t  see  your  name  on  there.  A.  That  is 
right.  I  have  licenses  in  three  of  the  towns,  and  ap¬ 
parently  I  am  not  listed  here. 
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Q.  Which  of  the  towns  do  you  have  licenses  jin?  A. 
Carlyle,  Acton,  and  Concord. 

Q.  And  are  there  any  other  dealers  operating !  in  that 
area  that  you  know  of  whose  names  are  not  include)!  on  the 
list  contained  in  Exihibit  50?  A.  Well,  I  don’t  recall  any 
right  at  this  moment.  I  haven’t  checked  too  closely^ 

Q.  Is  there  anyone  on  there  that  shouldn’t  be  oh  there, 
as  far  as  you  know?  A.  Well,  there  is  some  on  here  that  I 
am  surprised  at. 

Q.  Would  you  indicate  them  to  us?  When  you  say  you 
are  surprised,  I  take  it  you  mean  that  you  were  nc^t  aware 
that  they  had  any  sales  in  the  town.  Could  you  indicate 
those?  A.  I  am  not  acquainted  with  any  sales  ofj  United 
Farmers  of  New  England,  or  Whiting  Milk  Company. 

Q.  That  is  in  Concord.  A.  That  is  right. 

Examiner  Hyde:  Just  a  moment.  Did  I  understand  the 
witness  to  testify  that  this  list  was  made  up  from  those  who 
were  licensed  in  those  communities  ? 

Mr.  Mahony :  From  the  town  clerks. 

Examiner  Hyde:  That  was  my  understanding.  I  don’t 
recall  that  he  said  necessarily  sales. 

1140  Mr.  Derr:  That  is  right.  I  was  questioning  this 
witness  with  reference  to  those  dealers  wljio  were 
actually  operating.  You  are  right,  however,  that  thajt  would 
not  necessarily  mean  that  the  first  list  was  incorrect  How¬ 
ever,  I  presume  that  it  is  to  the  extent  that  Mr.|  Jones’ 
operation  is  not  shown  as  being  licensed. 

Examiner  Hyde :  Go  ahead  with  your  questions. 

By  Mr.  Derr : 

Q.  You  do  have  a  license  to  operate  in  the  town  jof  Con¬ 
cord?  A.  I  have  had  one  for  30  years. 

Q.  Are  there  any  other  handlers  who  are  indicated  as 
holding  licenses  in  the  town  of  Concord  who  are  noi  aware 
of  actually  distribution  there?  A.  Probably  not. 

Q.  How  about  the  town  of  Acton?  A.  I  don’t  kiiow  too 
much  about  the  competition  in  the  town  of  Acton. 
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Q.  And  Carlyle?  A.  That  is  probably  substantially  cor¬ 
rect. 

Q.  Does  the  H.  P.  Hood  and  Sons  distribute  in  Concord? 
A.  I  guess  so. 

Examiner  Hyde:  Does  that  complete  your  examination? 
Mr.  Derr:  Yes. 

1141  Examiner  Hyde :  Mr.  Whitney  ? 

Mr.  Whitney:  I  didn’t  mean  to  embarrass  the 
gentleman  as  to  whether  or  not  he  had  a  license,  but  I  will 
submit  for  his  consideration  the  letter  that  I  have  from  the 
town  clerk  in  his  community. 

(Document  handed  to  witness) 

The  Witness :  I  am  not  doubting  his  veracity. 

Examiner  Hyde :  Is  there  anything  else  from  this  witness? 
Mr.  Waterman:  Mr.  Hearing  Master,  this  is  rather 
picayune  but  on  the  other  hand  I  must  have  misunderstood 
him. 

By  Mr.  Waterman : 

Q.  In  the  early  part  of  your  testimony  did  you  say  that 
Concord  has  economically,  politically  and  socially  no  con¬ 
nection  whatever  with  Boston?  A.  Socially?  No,  I  didn’t 
say  socially.  Economically,  polticallv,  and  market-wise. 

Q.  Concord  has  no  political  connection  with  Boston? 
A.  Well,  it  is  according  to  your  interpretation  of  political. 

Q.  And  no  economic  connections  with  Boston?  A.  Any 
more  than  one  town  has  with  another. 

Q.  Do  you  still  want  your  testimony  to  remain  that  way 
for  briefing  purposes  ?  A.  Yes,  sir. 

1144  William  Jackson  was  called  as  a  witness,  and,  hav¬ 
ing  been  first  duly  sworn,  w'as  examined  and  testified 
as  follows : 
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Direct  Examination 
By  Mr.  Burke : 

Q.  Will  you  state  your  name,  sir!  A.  William  Jackson. 
Q.  And  where  do  you  live,  Mr.  Jackson?  A.  Framing¬ 
ham,  Massachusetts. 

Q.  And  you  are  a  producer-dealer,  are  you?  A.  Yies. 

Q.  And  you  manage  the  operation  known  as  Watvemey 
Farms,  is  that  right?  A.  That  is  right. 

Q.  How  many  producers  sell  their  milk  to  Wajverney 
Farms?  A.  Six  at  the  present  time. 

Q.  And  Waverney  Farms  has  a  substantial  hom^  farm 
production,  does  it?  A.  Yes.  We  produce  about  1200 
quarts  per  day. 

1145  Q.  And  how  long  have  the  producers  beep  with 
you?  A.  Probably 20 years. 

Q.  Do  you  also  purchase  supplemental  supplies  from  out 
of  State?  A.  Yes. 

Q.  Approximately  what  percentage  is  local  production 
and  what  percentage  out  of  State?  A.  It  runs  very  close 
to  about  50  percent  local  and  out  of  State. 

Q.  And  from  whom  do  you  make  these  out  of  State  pur¬ 
chases?  A.  From  Devine. 

Q.  From  Devine’s  plant  at  either  Lyme  or  West  Fhirlee? 
A.  Yes. 

Q.  And  on  what  basis  do  you  pay  Devine?  A.  We  pay 
Devine  on  the  control  board  area  price. 

Q.  FOB  your  platform  in  Framingham?  A.  Tjhat  is 
right. 

Q.  Plus  any  other  additional  handling  charge  foxj  drop¬ 
ping  or  dropping  charge  ?  A.  Yes. 

Q.  Do  you  also  purchase  supplies  from  time  to  timjj  from 
local  dealers  who  have  only  local  producers  ?  A.  Yes. 

1146  Q.  Have  you  in  the  past  made  it  a  practice  of  tak¬ 
ing  practically  all  milk  offered  to  you  by  other  local 

dealers?  A.  Yes,  we  have. 

i 

i 
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Q.  And  when  that  happens,  what  do  you  do  about  the 
milk  that  might  be  coming  down  from  Devine?  A.  Well,  we 
have  a  very  flexible  program  with  Mr.  Devine.  If  I  wanted  to 
cut  it  back  20  jugs  a  day,  I  call  him  and  tell  him  we  want  so 
much,  and  if  we  want  more  tomorrow,  we  call  him. 

Q.  In  other  words,  if  a  local  dealer  in  the  market  were  to 
call  you  and  say  he  had  20  jugs  and  you  would  say  you  would 
take  it,  then  you  would  get  on  the  phone  and  cut  back  De¬ 
vine’s  next  shipment,  is  that  right?  A.  That  is  right.  Last 
week  we  took  over  100  jugs  of  local  producers  due  to  schools 
being  closed  and  so  on.  We  took  over  100  jugs  of  extra 
local  milk. 

Q.  Has  there  been  any  competition  that  you  know  of  in 
the  street  in  the  form  of  price  cutting  from  any  purchasers 
of  unregulated  milk?  A.  No. 

Q.  How  do  you  pay  your  producers,  your  six  producers, 
on  a  flat  plan  or  a  use  plan  or  what  ?  A.  It  is  a  use  plan,  but 
under  this  set-up,  of  course,  they  get  100  percent  use,  be¬ 
cause  we  are,  in  other  words,  short  of  local  milk. 

1147  Q.  So  they  have  received  the  Massachusetts  Class 
I  price  at  all  times  for  a  considerable  period  of  time? 
A.  That  is  right. 

Q.  As  long  as  four  or  five  years?  A.  Yes.  I  believe  it  is 
five  years  that  we  have  been  under  this  present  set-up. 

Q.  Sometime  during  the  last  few  months,  were  you  ap¬ 
proached  by  NEMPA  to  pick  up  some  of  their  producers  in 
the  Boston  market  that  have  been  dropped?  A.  Yes.  I  be¬ 
lieve  it  was  over  a  year  ago,  sometime  around — 

Q.  Was  it  in  the  fall  of  1953?  A.  I  believe  it  was,  yes. 

Q.  And  with  whom  did  you  talk,  connected  wTith  NEMPA 
at  that  time  ?  A.  Mr.  Adams. 

Examiner  Hyde :  Which  Mr.  Adams  ? 

The  Witness:  I  believe  it  is  John  or  Harold.  I  forget 
which. 
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By  Mr.  Burke : 

Q.  John  Adams,  is  that  right?  A.  That  is  right. 

Q.  And  the  substance  of  that  conversation,  sir,  was  that 
you  would  take  all  that  milk  if  NEMPA  would  deliver  it  to 
you  in  bulk,  is  that  not  right?  A.  Well,  they — [ 

1148  Q.  You  go  ahead  and  tell  us  what  the  conversation 
was.  A.  They  called  at  my  place,  I  think,  twice  or 

three  times  and  asked  me  to  take  on  this  milk.  I  apparently 
was  in  the  position  to  do  it.  Finally  I  offered  if  they  |  would 
put  it  in  tank  truck  and  bring  it  to  the  plant,  I  might  take  it. 

Q.  Did  you  have  some  problem  in  your  own  operation  of 
picking  it  up  if  it  were  brought  in  in  jugs?  A.  Yes.  We  are 
not  equipped  as  far  as  weigh-in  and  scales  for  that  dumping 
proposition  to  handle  a  very  large  amount  that  way. 

Q.  You  can  handle  your  local  production  but  not  much 
more?  A.  Yes,  that  is  right. 

Q.  And  did  he  make  any  threat  to  you  that  if  you  didn’t 
take  the  milk  wliat  would  happen  to  you?  A.  Yes.  YOu  can 
call  it  a  threat.  If  we  didn’t  pick  up  this  milk,  we  werej  liable 
to  be  in  the  Boston  order,  the  Federal  order. 

Q.  Have  you  a  record  of  the  receipts  from  your  producers 
from  which  you  have  made  a  computation  of  what  they 
would  have  lost  if  they  had  been  paid  the  Boston  blenc(  price 
as  compared  with  the  Class  I  price  that  yoq  paid 

1149  them?  A.  Yes,  I  have. 

Q.  Have  you  enough  copies  there  so  that  vje  can 
offer  it  as  an  exhibit  ?  A.  I  think  I  have  six  or  seveii 

Q.  I  think  that  might  be  the  easiest  way  to  put 'these 
particular  figures  in  and  then  you  can  make  comment^  from 
them  for  the  record,  if  you  want,  Mr.  Jackson. 

Examiner  Hyde :  A  document  bearing  the  inscription  of, 
“  Waver ney  Farm,  Inc.,  Pleasant  Street,  Framingham, 
Massachusetts,”  is  marked  Exhibit  54,  for  identification. 

(Exhibit  No.  54  was  marked  for  identification.)  i 

Examiner  Hyde :  Do  you  offer  Exhibit  54? 

Mr.  Burke :  Yes,  sir. 


i 

i 
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Examiner  Hyde :  Have  you  any  questions  with  respect  to 
the  admissibility  of  Exhibit  No.  54? 

Mr.  Krause:  Does  this  exhibit  show  the  fat  test  of  the 
milk  that  you  received? 

The  Witness :  No.  This  is  based  on  3.7. 

Mr.  Burke :  Let  me  ask  one  question. 

By  Mr.  Burke : 

Q.  Do  you  pay  a  butterfat  adjustment  to  your  producers? 
A.  Yes. 

Q.  And  your  figures  here  have  been  adjusted  to 

1150  3.7  ?  A.  That  is  right. 

Examiner  Hyde :  Any  objection  ? 

Exhibit  No.  54  is  received  in  evidence. 

(Exhibit  No.  54  was  received  in  evidence.) 

By  Mr.  Burke : 

Q.  From  Exhibit  54,  merely  for  the  record,  Mr.  Jackson, 
is  it  correct  that  the  loss  under  this  computation  to  your  own 
home  farm  production  and  the  six  producers  would  have 
been  $9,670.40  in  the  year  1954?  A.  That  is  right. 

Q.  That  figure  does  include  your  own  farm  production, 
does  it?  A.  That  is  right. 

Mr.  Krause:  Did  you  say  six  producers?  I  haven’t  heard 
that  number  previously. 

The  Witness :  Yes. 

Mr.  Burke :  I  think  he  so  testified. 

By  Mr.  Burke : 

Q.  And  then  in  the  first  two  months  of  January  and 
February,  1955,  $1,456.96,  is  that  right?  A.  That  is  right. 
Mr.  Burke :  No  further  questions. 

Examiner  Hyde :  You  may  cross-examine. 

1151  Cross-Examination 
By  Mr.  Derr : 

Q.  Mr.  Jackson,  as  I  understand  it,  your  testimony  is  that 
your  plant  operations  are  such  that  you  are  not  in  a  position 
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to  receive  additional  supplies  of  milk  direct  from  thq  farm 
in  cans  other  than  the  milk  of  the  six  producers  that  you 
presently  have?  A.  Well,  of  course,  we  started  sm^ll  and 
we  grew  up.  Probably  there  is  one  end  of  the  business  we 
didn’t  increase.  We  could,  by  and  expenditure  of  five  | or  six 
thousand  dollars  put  in  adequate  weighing  and  so  oh.  But 
at  this  present  time,  we  haven’t  that. 

Q.  How  long  have  you  been  buying  approximately  50  per¬ 
cent  of  your  requirements  from  out  of  State?  A.;  Since 
January,  1950. 

Q.  Since  January  of  1950.  And  before  that  time]  what 
was  the  situation?  A.  Well,  for  a  great  many  years,  we 
bought  locally.  W’hen  I  speak  of  locally,  right  around  within 
five  or  ten  miles  of  the  plant.  Then  back  during  the  war, 
milk  was  very  scarce  and  there  was  considerable  premiums 
being  paid  for  milk  most  anywhere.  We  did  lose  a  lot  jof  our 
local  producers,  1947,  1948,  and  1949,  there  I  was  j trans¬ 
porting  milk  in  jugs  from  up  in  the  Northfield  Valle#.  The 
hauler  at  that  time,  apparently,  or  at  that  particular 
1152  time  apparently,  did  a  lot  of  the  business  for  tlje  pro¬ 
ducers  themselves.  So  one  morning  he  gave  me  two 
weeks  notice  that  this  load  of  milk  would  be  going  to  Spring- 
field.  So  I  had  to  contact  other  supply,  and  it  was  at  that 
time  that  1  did  contact  Mr.  Devine  and  since  then  f  have 
been  purchasing  my  extra  milk  from  Mr.  Devine. 

Q.  At  that  time,  did  you  take  out  some  of  your  receiving 
facilities?  A.  No. 

Q.  How  is  it  that  you  could  receive  sufficient  mill?  from 
producers  at  that  time  but  are  no  longer  in  a  positiofi  to  do 
it?  A.  We  were  able  to  do  it,  but  you  wouldn’t  want  to  con¬ 
tinue  it  under  that  particular  set-up.  I  felt  at  that  tinie  that 
it  was  a  good  chance  for  me  not  to  have  to  increase  five  or 
six  thousand  dollars  more  in  equipment.  In  other  Words, 
my  equipment  would  become  inadequate  and  notj  large 
enough  to  take  care  of  the  extra  volume. 

Q.  Are  you  familiar  with  Exhibit  No.  50  which  wLas  in¬ 
troduced  yesterday?  A.  I  don’t  believe  I  am. 

(Document  handed  to  witness) 
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Q.  On  the  bottom  of  page  1  of  Exhibit  50,  there  is  indi¬ 
cated  the  list  of  the  milk  dealers  which  Mr.  Whitney  was 
able  to  ascertain  were  apparently  selling  milk  in  the 

1153  town  of  Framingham. 

Mr.  Burke :  May  it  please  the  Court,  may  the  record 
show  that  as  not  what  the  list  showed,  but  those  who  had  a 
license,  whether  or  not  they  were  selling  milk  into  the  town. 

Mr.  Derr :  I  was  leading  to  that.  I  said  apparently.  I  was 
going  to  ask  him  whether  he  knew  whether  all  of  these  deal¬ 
ers  were  actually  selling  in  the  town  of  Framingham. 

The  Witness:  First  I  know  Easterleigh  Farms  is  not 
selling  milk. 

By  Mr.  Derr : 

Q.  Do  you  know  where  they  are  located?  A.  They  are 
located  in  Framingham. 

Q.  They  are  located  in  Framingham  but  they  sell  no  milk. 
A.  That  is  right. 

Q.  Could  you  tell  me  whai  type  of  an  operation  that  is? 
A.  They  have  a  large  farm  and  at  one  time  they  were  pro¬ 
ducer  dealers,  but  they  have  given  up  the  distributing  end 
and  are  only  producers  at  this  time. 

By  Mr.  Krause : 

Q.  Do  you  say  they  are  giving  it  up?  A.  They  have  given 
it  up  several  years  ago. 

By  Mr.  Derr : 

Q.  Would  you  continue  with  the  list?  A.  As  I  see 

1154  the  list,  there  are  several  who  may  be  wholesalers. 
David  Buttrick  does  not  retail  milk  in  Framingham 

that  I  know  of.  Summerville  Creamery  does  not  retail. 

By  Mr.  Krause : 

Q.  Did  you  say  does  not  retail  ?  A.  Does  not  retail  milk. 
Q.  Do  you  mean  by  that  he  does  wholesale  business?  A. 
Well,  he  may  sell  to  other  dealers. 
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By  Mr.  Derr :  I 

Q.  Is  that  in  bulk  or  containers?  A.  Well,  I  wouldn’t 
know.  I  know  they  do  not  have  a  retail  route  in  Framing¬ 
ham.  Willow  Farm,  I  do  not  know  of  a  Willow  Farm.  It 
may  be  there  but  I  don’t  know  of  it. 

Q.  Do  you  know  of  any  other  dealers  other  than  those 
listed  here  who  actually  do  business,  either  wholesale  or 
retail  in  the  town  of  Framingham?  A.  I  think  yob  have  a 
pretty  complete  list. 

Q.  Now,— 

Examiner  Hyde:  You  have  a  question  pending,!  haven’t 
you? 

Mr.  Derr:  I  thought  he  said,  “You  have  a  complete  list.” 

Examiner  Hyde :  Is  that  your  answer? 

The  Witness :  Yes,  as  far  as  I  know. 

1155  By  Mr.  Derr : 

Q.  What  other  towns  do  you  distribute  milk  jin,  Mr. 
Jackson?  A.  We  distribute  it  in  Framingham,  Natick,  and 
Ashland,  Sudbury,  Southborough,  Marlborough,  apd  Sher- 
bom. 

Q.  Do  you  know  what  prices  Mr.  Devine  pays  his  pro¬ 
ducers  for  the  milk  he  receives  from  them?  A.  No,  I  Wouldn’t 
know. 

Q.  Do  you  know  if  those  producers  are  paid  the  uge  value 
of  their  milk?  A.  Well,  I  wouldn’t  know  what  his  Arrange¬ 
ments  are  with  his  producers  at  all. 

Q.  Did  you  indicate  for  the  record  what  prices  you  had 
indicated  to  NEMPA  you  would  be  willing  to  take  their  milk 
at  in  bulk?  A.  No,  there  was  no  price  mentioned  that  I  re¬ 
member,  that  I  recall,  at  that  time. 

Q.  I  presume — I  am  not  sure  that  you  indicated,  but  I 
presume  that  the  prices  that  you  were  speaking  of  when  you 
said  you  paid  producers  the  Class  I  price  was  thej  Massa¬ 
chusetts  Milk  Control  price  for  the  then  current  month?  A. 
That  is  right,  for  the  area  concerned. 
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Examiner  Hyde:  Is  there  any  other  examination? 

Mr.  Krause :  I  have  a  few  questions. 

Examiner  Hyde:  Mr.  Krause? 

1156  By  Mr.  Krause : 

Q.  Did  you  say  you  received  milk  from  one  or  from 
two  plants  of  Mr.  Devine?  A.  Well,  I  wouldn’t  know.  They 
might  be  different  plants. 

Q.  Does  he  have  more  than  one  plant?  A.  I  believe  he  does 
have  two  plants. 

Q.  And  where  are  they  located?  A.  One  is  in  Lyme  and 
the  other  in  Fairlee,  I  believe. 

Q.  In  what  state?  A.  New  Hampshire. 

Q.  Are  those  plants,  to  your  knowledge,  regulated  by  any 
Federal  or  State  milk  control  agency?  A.  I  don’t  believe 
they  are. 

Q.  From  which  plant  do  you  receive  the  milk  directly? 
A.  Well,  I  wouldn’t  know  which  plant  ships  out — 

Q.  Do  you  receive  milk  from  Devine  in  tank  trucks  or  in 
cans?  A.  In  tank  trucks. 

Q.  How  large  a  tank  truck  is  used?  A.  Well,  I  can’t  tell 
you  the  number  of  jugs.  Probably  a  300  jug  tank  or  some¬ 
thing  like  that. 

Q.  Does  the  truck  vary  from  time  to  time?  A.  No,  I  be¬ 
lieve  it  is  the  same  truck. 

Q.  How  much,  then,  do  you  purchase  in  tank  truck 

1157  full?  A.  Well,  some  day  I  might  get  40  jugs,  some¬ 
times  it  might  vary  anywhere  from  30  or  40  up  to 

100  jugs. 

Q.  Do  you  take  the  entire  contents  of  the  tank?  A.  No. 
Q.  Is  the  tank  then  split  between  yourself  and  some  other 
purchasers  in  this  area?  A.  Yes. 

Q.  Do  you  happen  to  know  who  they  may  be?  A.  Well,  I 
think  it  probably  starts  up  in  the  northern  part  of  the  State. 
Fitchburg,  I  believe  he  unloads  some  in  Fitchburg,  and  he 
unloads  some  at  my  place,  and  he  unloads  some,  I  believe,  at 
Sunshine  Dairy,  and  some  times  in  Franklin,  the  Garelick 
Brothers. 
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Q.  Does  this  tank  come  down  each  day  from  New  Hamp¬ 
shire  ?  A.  I  believe  it  does. 

Q.  Do  you  frequently  receive  milk  on  that  tank  each  day 
of  the  week?  A.  Sometimes  a  little  each  day  of  the  week, 
and  then  again,  we  may  not. 

Q.  I  take  it,  then,  that  there  are  times  when  you  don’t 
require  as  much  milk  as  at  other  times?  A.  That  is  right. 

Q.  Is  that  a  seasonal  variation  that  has  any  degree  of 
frequency  each  year?  A.  Yes.  I  would  say  thi  season 

1158  does  have  something  to  do  with  it. 

Q.  In  -what  season  of  the  year  do  you  normally 
require  more  milk  from  Mr.  Devine?  A.  Well,  thte  latter 
part  of  the  summer,  I  think,  September  and  October. 

Q.  Why  is  that?  A.  Well,  it  is  a  seasonal — you  normally 
think  of  that  as  our  short  season. 

Q.  By  short  season,  do  you  mean  you  receive  less  milk 
from  your  own  producers  at  that  time  and  from  yqur  own 
farm  production  ?  A.  Yes. 

Q.  How  much  difference  would  there  be  in  the  require¬ 
ments,  by  cans,  between  your  long  season,  that  is,  yofur  flush 
season,  and  your  fall  season,  or  short  season?  A.  I!  believe 
this  exhibit  would  show  some  of  the  variations. 

Examiner  Hyde :  Exhibit  54? 

The  Witness:  Yes.  Production  would  show  yoil  varia¬ 
tions  of  May,  which  is  the  largest  month,  to  November  and 
December,  which  is  the  shortest  time. 

By  Mr.  Krause : 

i 

Q.  Do  I  take  it,  then,  you  make  up  any  such  difference  by 
calling  on  Devine  for  the  difference?  A.  That  is  right. 

1159  Q.  Do  your  sales  on  the  street,  your  sales  generally, 
change  much  between  seasons?  A.  Barely. 

Q.  Did  you  say  very  little?  A.  Very  little,  yes. 

Q.  Do  you  sell  any  cream?  A.  Yes. 

Q.  And  from  whom  do  you  get  the  cream  or  [do  you 
separate  any  yourself?  A.  No,  we  do  not  separate.  We  buy 
cream  from  the  Deerfoot  Farms  or  Buttrick. 


Q.  Does  Devine  supply  you  with  any  of  that?  A.  No. 

Q.  Prior  to  1950,  how  many  producers  did  you  have  who 
delivered  milk  directly  to  you?  A.  Twelve  and  fourteen. 

Q.  Did  you  at  that  time  have  the  same  facilities  that  you 
now  have  for  receiving  and  weighing  milk  from  producers? 
A.  Yes,  I  would  say  so. 

Q.  What  facilities  do  you  presently  have  for  receiving 
and  weighing  milk  of  your  six  producers?  A.  Well,  we  have 
a  small  scale,  a  small  weigh  tank,  a  small  rotary  can  washer. 

Q.  And  that  was  the  same  equipment  that  you  used 

1160  prior  to  1950  for  receiving  the  milk  of  12  to  14  pro¬ 
ducers?  A.  That  is  right. 

Q.  Do  you  use  that  same  equipment  for  weighing  your  own 
milk,  your  own  production?  A.  No.  For  our  own  production 
— we  happen  to  have  one  of  these  farm  tanks  and  transport 
it  from  the  tank,  and  it  is  measured.  It  does  not  have  to  go 
through  the  sales. 

Q.  Does  your  own  production  come  from  one  or  more 
farms?  A.  One  farm. 

Q.  If  you  did  not  receive  this  tank  milk,  I  take  it  that  you 
would  have  to,  in  your  opinion,  improve  the  facilities  at 
your  plant?  A.  Yes,  if  I  was  to  buy  in  jugs,  I  would  certainly 
have  to  improve  the — 

Q.  Is  that  because  some  Governmental  agency  would  re¬ 
quire  you  to  change  your  existing  facilities?  A.  No.  It  is 
just  because  we  probably  haven’t  kept  up  that  part  of  the 
plant  with  the  growth  of  the  business.  It  is  small. 

Q.  You  are  still  operating  the  same  part  of  the  plant, 
aren ’t  you?  A.  Yes,  but  our  business  has  increased  consider¬ 
ably  in  the  few  years  we  have  been  in  business. 

Q.  Well,  it  would  involve  some  cost  to  you,  then,  if  you 
shifted  from  tank  milk  to  direct  receipt  milk?  A. 

1161  Yes,  it  would  involve  a  considerable  investment. 

Q.  And  it  would  also  involve  additional  labor,  would 
it  not,  to  operate  these  new  facilities?  A.  That  is  right. 

Q.  You  started  off  by  saying  that  you  receive  approxi¬ 
mately  50  percent  of  your  receipts  from  producers  and  your 
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own  production  combined,  and  the  remaining  50  |  percent 
from  Devine  and  other  sources.  I  take  it  from  wjbat  you 
have  testified  in  answer  to  my  cross-examination,  that  that 
50  percent  is  not  50  percent  all  year  round?  A.  No,  it  varies. 

Q.  It  varies  by  season?  A.  It  varies. 

Q.  What  did  you  mean  by  50  percent?  A.  Well,  you 
take  on  an  annual  figure,  it  amounts  to  50  percent,  j 

Q.  The  50  percent,  then,  is  an  annual  average  figure?  A. 
Yes,  sir. 

Mr.  Mahony :  When  you  were  speaking  of  the  tank  loads 
from  New  Hampshire,  did  you  say  that  it  was  totally  un¬ 
regulated  both  by  the  Federal  and  the  State?  I  didii’t  want 
to— I  am  asking  Mr.  Krause.  I  didn ’t  want  to  interrupt  the 
course  of  your  cross-examination.  I  want  to  be  surejl  heard 
correctly. 

Mr.  Krause :  The  two  plants  in  New  Hampshire  were  un¬ 
regulated  by  either  Federal  or  State  authorities. 
1162  Mr.  Mahony :  But  as  a  point  of  clarification  of  Mr. 

Krause,  I  believe  the  witness  testified  that  he  paid  for 
that  tank  milk  at  his  platform,  -which  means  that  ijt  would 
be  regulated  under  the  State  as  to  price. 

Mr.  Krause:  I  think  we  are  talking  about  two  different 
things,  Mr.  Mahony. 

Mr.  Mahony :  I  am  clarified,  then. 

Examiner  Hyde :  Is  everybody  clarified  ? 

Is  there  any  other  examination  of  this  witness? 

Mr.  Burke:  I  would  like  to  ask  one  question  that  may 
have  been  covered  in  an  answer  Mr.  Jackson  gave  about  the 
growth  of  his  business. 

Redirect  Examination 
By  Mr.  Burke : 

Q.  Has  your  business  grown  from  1950  to  date?  A.  Yes. 

Q.  To  quite  a  large  extent?  A.  Yes. 

Examiner  Hyde:  Anything  else  from  this  witness? 
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Recross-Examination 
By  Mr.  Derr : 

Q.  Is  that  in  line  with  the  general  growth  of  the  Framing-  i  * 

ham  area?  A.  I  would  say  the  growth  of  the  town  had  some¬ 
thing  to  do  with  it.  We  cover  a  larger  territory  than 

1163  we  had  previously. 

Q.  Is  that  because  of  the  growth  in  the  outlying  •  ♦ 

territory,  also,  with  greater  opportunity  for  sales?  A.  Yes. 

We  have  gone  into  several  of  these  smaller  towns  where  we  i 

didn’t  go  previously. 

Mr.  Krause :  I  had  one  question  I  had  not  asked. 

Examiner  Hyde :  Mr.  Krause? 

^  m  » 

By  Mr.  Krause : 

Q.  Do  you  pay  Mr.  Devine  on  a  butterfat  basis?  A.  Yes. 

Q.  What  test  does  his  milk  have  ordinarily,  or  does  it 
vary,  or  do  you  ask  for  a  particular  test?  A.  Well,  we  ask 
for  approximate.  His  milk  will  run  around  3.9,  3.95,  or  4.0.  1  ?■ 

Mr.  Krause:  Any  other  examination? 

By  Mr.  Siemiem :  ,  , 

Q.  Mr.  Jackson,  did  you  say  you  belonged  to  any  associa-  > 

tion  ?  A.  I  beg  your  pardon  ? 

Q.  Did  you  say  whether  you  belonged  to  any  association  ? 

A.  I  belong  to  the  Central  Massachusetts  Producers  Asso-  '  *• 

ciation.  4 

By  Mr.  Krause : 

Q.  I  think  you  misspoke  yourself.  It  is  not  a  pro- 

1164  ducers  association.  A.  The  dairy  association. 

Examiner  Hyde :  And  the  second  one  you  started  to  name. 

The  Witness :  And  the  Milk  Dealers  Association.  * 

By  Mr.  W aterman :  1 

Q.  I  have  just  one  question,  Mr.  Jackson.  You  stated  that  1 

it  would  be  rather  expensive  for  you  to  fix  up  your  plant, 
your  receiving  station,  if  you  picked  up  milk  in  cans  from 
the  farmers  than  by  getting  bulk  milk  from  Mr.  Devine.  I 
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was  wondering  if  you  can  tell  us,  if  not  in  dollars,  at  feast  in 
percentage  of  cost,  what  the  saving  is  by  getting  tjie  milk 
in  tank  truck.  A.  I  don  Jt  think  I  am  prepared  to  answer  that. 

Q.  There  is  a  saving,  but  you  are  not  prepared  to  tell  us 
that?  A.  I  know  the  cost  is  $6,000  for  a  new  can  waisher,  a 
new  scale  and  weigh  tank  and  so  on. 

Mr.  Waterman :  That  is  all. 

Examiner  Hyde:  Is  there  anything  else  from  tl[is  wit¬ 
ness? 

If  not,  you  are  excused. 

The  Witness:  May  I  make  a  statement? 

Examiner  Hyde :  Certainly. 

Eedirect  Examination 

The  Witness :  I  have  been  a  producer  of  milk  for  g  great 
many  years,  longer  than  I  have  been  a  dealer.  But  I  do 
know  the  problems  of  the  producer.  I  am  still  a  pro- 
1165  ducer  to  quite  a  large  extent.  But  if  this  extension  of 
the  order  went  through,  I  would  be  in  a  position  to 
lose  about  $4,000  a  year,  and  my  only  other  alternative 
would  be  to  drop  the  producers  that  I  do  have  and  get  my 
supply  from  the  pool.  I  want  to  go  on  record  as  opposing 
the  extension  of  the  order. 

Examiner  Hyde :  Does  that  complete  your  statement? 

The  Witness:  Yes. 

Examiner  Hyde:  Have  you  any  further  examination? 

If  not,  Mr.  Jackson,  you  are  excused.  Thank  you  very 
much. 

(Witness  excused) 

Mr.  Burke :  Mr.  Schofield,  please. 

Whereupon, 

Arthur  I.  Schofield  was  called  as  a  witness,  and  having 
been  first  duly  sworn,  was  examined  and  testified  'as  fol¬ 
lows: 

Direct  Examination 
By  Mr.  Burke : 

Q.  Will  you  state  your  name  for  the  record,  please?  A. 
Arthur  I  Schofield. 
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Q.  Where  do  you  live,  Mr.  Schofield?  A.  Wayland,  Massa¬ 
chusetts. 

Q.  Are  you  a  producer?  A.  I  am. 

Q.  You  are  a  member  of  the  Central  Massachusetts 

1166  Dairy  Association,  are  you?  A.  Iam. 

Q.  And  you  are  president  of  that  organization,  is 
that  right?  A.  Iam. 

Q.  And  at  a  meeting  of  that  organization,  did  the  members 
authorize  you  to  come  in  behalf  of  them  and  oppose  proposi¬ 
tions  No.  1  and  2?  A.  They  did. 

Q.  How  large  a  membership  have  you?  A.  We  have  ap¬ 
proximately  150  members. 

Q.  Are  all  those  150  members  supplying  milk  to  the  State 
areas,  or  do  some  also  supply  to  the  Federal  area?  A.  We 
have  a  few  shipping  to  the  Federal  area. 

Q.  Are  some  of  your  members  also  members  of  NEMPA? 
A.  Yes. 

Q.  Have  you  a  statement  that  you  wish  to  make?  A.  I  have. 
Q.  Will  you  please  do  so?  A.  My  name  is  Arthur  I.  Scho¬ 
field.  I  am  a  milk  producer  of  Wayland,  Massachusetts,  and 
president  of  the  Central  Massachusetts  Dairy  Association. 
I  suppose  that  I  should  give  my  educational  background  so 
as  to  be  on  a  par  with  the  so-called  experts.  I  graduated 
from  the  University  of  Massachusetts  in  1951.  During  my 
senior  year,  I  was  awarded  the  Borden  Agricultural 

1167  Scholarship  given  to  that  student  who  in  his  senior 
year  of  study  had  the  highest  over-all  average  for  the 

first  three  years  of  work.  Upon  graduation,  I  received  a 
research  fellowship  to  Purdue  University  to  study  agricul¬ 
tural  economics  under  Dr.  Earl  Butz,  then  president  of  the 
Department  of  Agricultural  Economics  at  Purdue.  How¬ 
ever,  I  was  unable  to  attend  due  to  the  death  of  my  father, 
whereupon,  I  returned  to  the  home  farm. 

The  organization  of  over  150  members  that  I  represent 
is  unanimous  in  its  opposition  to  the  proposed  extension  of 
the  Federal  order.  The  members  that  I  speak  for  ship  their 
milk  for  the  most  part  to  areas  proposed  for  extension  by 


NEMPA  and  Northern  Farms.  From  a  list  submitted  to  us 
by  the  Massachusetts  Milk  Control  Commission  of  175  pro¬ 
ducers  shipping  milk  to  this  area,  we  have  approximately 
145  producers,  so  I  believe  that  the  Central  Massachusetts 
Dairy  Association  does  truly  represent  the  producers  in 
that  area  now  under  State  control. 

During  January  of  this  year,  after  much  local  discussion 
as  to  the  effect  on  our  market  by  this  proposed  extension 
of  the  Boston  Order,  a  meeting  was  called  by  several  inter¬ 
ested  producers  to  discuss  the  situation  at  hand,  tt  was 
decided  at  that  first  and  informal  get-together  to  call  upon 
Dr.  Swonger  and  Mr.  Jerry  Bond  to  present  the  details  of 
the  proposed  marketing  change.  It  was  immediately 
1168  apparent  at  that  next  meeting  that  although  Dr. 

Swonger  projected  the  threat  of  local  producers  los¬ 
ing  their  markets  to  the  unregulated  milk  coming  in,  no 
producer  had  any  fear  of  losing  his  market  and  wafe  con¬ 
tented  with  his  present  marketing  conditions. 

The  feeling  at  that  meeting  was  one  of  disturbance  by  the 
various  producers  that  they  knew  little  or  nothing  0f  the 
ramifications  of  this  proposed  extension.  In  order  to!  learn 
more  about  this  problem,  the  Central  Massachusetts  Dairy 
Association  came  into  being.  I  enter  our  by-laws  as  Exhibit 
Number — 

Examiner  Hyde:  The  document  marked  “By-Laws  Cen¬ 
tral  Massachusetts  Dairy  Association,”  is  to  be  identified  as 
Exhibit  No.  55. 

(Exhibit  No.  55  was  marked  for  identification.) 

Examiner  Hyde:  Do  you  offer  Exhibit  55  in  evidence? 

Mr. Burke:  Yes, sir. 

The  Witness:  Ido. 

Mr.  Burke :  I  will  supply  the  remaining  number  of  copies 
later. 

Examiner  Hyde :  Have  you  any  questions  with  respect  to 
the  admissibility  of  Exhibit  No.  55? 

Mr.  Krause :  Mr.  Schofield,  is  this  a  summary  of  yopr  by¬ 
laws  or  the  by-laws  themselves  ? 
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The  Witness :  No,  those  are  the  by-laws. 

Mr.  Krause :  Does  this  have  any  date? 

1169  The  Witness :  No,  I  believe  it  does  not. 

Mr.  Krause :  When  was  this  typed  up? 

The  Witness :  It  was  typed  up  the  first  meeting  we  had. 

Mr.  Krause :  When  was  that? 

The  Witness :  I  would  have  to  refer  to  the  minutes  of  our 
organization,  but  it  was  in  January. 

Mr.  Krause :  Of  what  year  ? 

The  Witness :  1955. 

Mr.  Krause:  And  who  wrote  the  handwritten  material 
across  the  top  of  it? 

The  Witness :  I  did. 

Mr.  Krause:  But  aside  from  that,  there  is  no  indication 
that  these  are  by-laws? 

The  Witness :  No.  If  you  want  that  changed  so  that  that 
will  indicate  that,  we  will  do  that. 

Mr.  Krause :  Do  you  mean  you  will  type  it  in  ? 

The  Witness :  We  will  do  anything  you  say. 

Mr.  Krause:  I  don’t  know  what  these  are,  Mr.  Schofield. 
I  must  take  your  word  for  it. 

Examiner  Hyde :  He  is  under  oath  and  he  says  they  are 
by-laws. 

Mr.  Krause :  There  are  no  other  by-laws  that  I  know  of, 
anyway. 

The  Witness :  There  are  no  other  by-laws,  period. 
Examiner  Hyde :  Is  there  any  objection  to  Exhibit 
55? 

1170  Exhibit  55  is  received  in  evidence. 

(Exhibit  No.  55  was  received  in  evidence.) 

The  Witness :  You  will  see  they  are  short  and  to  the  point. 
The  Central  Massachusetts  Dairy  Association  is  dedi¬ 
cated  to  work  for  the  well-being  of  the  dairy  industry  as  a 
whole.  I  am  proud  to  be  president  of  such  an  organization 
composed  of  hard-working,  honest  farm  people,  and  feel 
honored  to  be  able  to  present  a  statement  in  their  behalf. 


Gentlemen,  the  proposal  to  extend  the  Greater  Boston 
Federal  Order  did  not  arise  from  Massachusetts  mijOk  pro¬ 
ducers  shipping  milk  to  the  area  proposed  to  be  extended. 
There  is  absolutely  no  interest  in  this  area  by  Sta|;e  con¬ 
trolled  milk  producers  to  be  included  in  a  Federal  control. 
There  is  not  only  no  desire  on  the  part  of  the  150  milk  pro¬ 
ducers  I  represent  proposed  to  be  included  undjer  the 
Federal  Order,  but  there  is  no  justification  base<jl  upon 
marketing  laws  to  extend  Federal  control  to  our  area.  As  I 
see  it,  the  proponents  of  the  extension  have  continually 
made  mountains  out  of  mole  hills  and  mole  hills  out  of 
mountains  in  presenting  their  case,  thus  presenting  a  rather 
distorted,  to  say  the  least,  picture  of  Massachusetts  milk 
marketing  conditions  under  State  control.  Perhaps,  from 
their  lofty  perch  in  the  ivory  tower,  these  economists,  associ¬ 
ation  directors,  milk  dealers,  etcetera,  have  lost  sight 
1171  of  the  needs  of  the  farmers  who  must  risej  every 
morning  even  before  the  sun  hits  Corn  Hill,  :o  milk 
their  cows. 

The  area  proposed  to  be  added  has  always  been,  and  at 
the  present  time  is,  a  distinctly  separate  marketing  area 
from  Metropolitan  Boston.  The  town  of  Framingham  is  the 
hub  of  this  marketing  area.  Within  those  bounds  the  four 
principal  local  dealers  of  Framingham  live  and  havie  their 
plants.  Milk  from  surrounding  areas  is  sold  to  Framijngham 
dealers  for  the  most  part,  outside  being  in  decreasing  pro¬ 
portions  every  year  since  1952.  Three  of  these  dealer^  main¬ 
tain  herds  of  their  own,  thus  operating  as  producer-dealers. 
The  fourth  dealer  has  within  a  short  period  disposed  of  his 
herd  in  order  to  expand  his  retail  operation.  This  jdealer, 
by  the  way,  buys  no  unregulated  milk  and  has  increased  his 
sales  and  purchase  of  local  milk  even  in  the  face  f)f  that 
dreaded  scourge  of  stable  markets,  ‘ ‘unregulated  milk.’’ 

The  Framingham  handlers  whom  I  have  mentioned  de¬ 
pend  upon  the  sale  of  local  good-quality  milk,  alofig  with 
their  own  production,  to  supply  the  bulk  of  their  needs.  As 
a  contrast  to  the  Boston  marketing  area,  wherein  approxi- 


mately  four  percent  of  its  milk  is  from  Massachusetts  pro¬ 
ducers  in  the  year  1954,  the  area  to  be  extended  by  these 
proposals  had  a  preponderance  of  local  production  with  a 
decreasing  supply  of  outside  milk  coming  in.  Certainly,  this 
is  a  wholly  different  marketing  situation  than  that  of 
Metropolitan  Boston.  So  much  for  the  relationship  of 

1172  the  area  proposed  to  be  annexed  to  the  Metropolitan 
Order. 

Next,  I  would  like  to  deal  with  the  effect  an  extension  of 
the  Federal  order  would  have  on  local  producers.  I  can 
think  of  no  one  action  that  would  more  disrupt  the  orderly 
production  and  marketing  of  milk  as  would  an  extension  of 
Federal  control  to  this  area.  I  have  heard  it  said  again  and 
again  by  local  milk  producers,  “The  only  threat  I  know  of 
is  this  threat  of  extension.’ ’  In  this  proposed  area  pro¬ 
ducers  have  maintained  even  production  for  the  most  part, 
thus  maintaining  a  price  at  or  near  the  Class  I  price. 

For  the  years  1952, 1953, 1954  the  average  percent  of  June 
production  over  November  production  was  only  16.7  per¬ 
cent.  The  June  over  November  production  of  1952  was  17 
percent.  1953  June  over  November  was  21  percent  and  June 
over  November  1954  was  12  percent.  This  figure  compares 
quite  favorably  with  the  June  over  November  1954  percent¬ 
age  in  the  Boston  Federal  order  pool  of  63  percent,  there 
being  173,475,000  pounds  in  June  of  1954  and  106,266,000 
pounds  in  November  of  1954,  in  the  Boston  pool.  My  source 
of  information  as  to  the  Boston  pool  figures  comes  from  the 
Milk  Market  Administrator’s  monthly  reports.  To  subject 
these  local  producers  to  a  market-wide  pool  wherein  spring 
surpluses  run  as  high  as  63  percent  would  put  most  of  them 
out  of  business.  The  cost  of  production  in  local  areas  pro¬ 
hibits  a  dairy  farmer  from  existing  when  producing 

1173  milk  to  be  used  as  cream  or  cheese. 

The  loss  to  the  approximately  100  producers  men¬ 
tioned  by  Dr.  Stronger  in  1954  would  have  been  around 
$100,000  if  they  had  been  shipping  to  the  Boston  pool  for 
the  year  1954.  Certainly  the  deduction  of  approximately 
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$100,000  from  those  100  milk  producers  is  evidence  j  of  the 
terrible  upheaval  that  would  be  caused  in  this  area  by  a 
Federal  order.  I  have  prepared  figures  to  show  the  iloss  if 
114  members  of  the  Central  Massachusetts  Dairy  Associa¬ 
tion  had  been  shipping  to  the  Boston  pool  for  the  yeah  1954. 

I  enter  that  as  Exhibit  Number — 

Examiner  Hyde:  A  document  bearing  the  inscriptions, 
“Loss  to  100  members  of  Central  Massachusetts  Dairy  As¬ 
sociation,  prepared  for  Arthur  Schofield,  president,  Central 
Massachusetts  Dairy  Association,  ’ 9  and  bearing  the  date  in 
the  upper  righthand  corner  April  25,  1955,  is  marked  Ex¬ 
hibit  No.  56,  for  identification.  j 

(Exhibit  No.  56  was  marked  for  identification.) 


Examiner  Hyde:  The  document  consists  of  two  pages. 

Do  you  offer  Exhibit  No.  56? 

The  Witness:  Yes. 

Examiner  Hyde :  Have  you  any  questions  with  respect  to 
the  admissibility  of  Exhibit  No.  56?  j 

Mr.  Krause:  I  have  one  or  two  questions  which 
1174  may  be  purely  for  clarification. 

Examiner  Hyde :  Ask  your  questions. 

Mr.  Krause:  You  have  on  this  exhibit  a  great  jnany 
individual  calculations  which  are  related  to  certain  member 
numbers.  Of  course,  their  names  are  not  revealed,  and;  I  am 
not  asking  that  you  do  reveal  the  name  of  an  individual 
member.  I  do  ask  this :  Did  each  member  compute  his  own 
figure  and  turn  it  in  to  you,  or  how  was  it  done?  j 

The  Witness :  Yes.  The  individual  member  computed  his 
own  loss  for  one  week,  which  we  multipled  by  52  and  ajdded 
them  together.  We  did  purely  the  arithmetical  calculations. 

Mr.  Krause:  What  week  was  used? 

The  Witness :  We  asked  the  producers  to  give  us  an  aver¬ 
age  loss  for  what  they  would  lose  for  one  week,  usin£  the 
average  loss  throughout  the  year.  I  believe  in  most  cases 
they  used  an  average  loss  of  50  cents  per  hundredweight. 

Mr.  Krause:  How  is  that  figure  compiled?  j 
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The  Witness:  By  subtracting  the  Federal  order  blend- 
price  in  the  Boston  pool  from  the  price  they  receive  at  the 
present  time  in  the  State  markets  during  1954. 

Mr.  Krause :  Did  some  of  these  producers  have  butterfat 
tests  higher  than  3.7  percent? 

The  Witness :  I  presume  many  of  them  did. 

Mr.  Krause :  What  were  your  instructions  to  such 

1175  a  producer? 

The  Witness:  We  instructed  such  producers  to 
calculate  what  they  lost  at  3.7  in  both  ways,  3.7  on  the  Fed¬ 
eral  pool  and  3.7  on  the  State. 

Mr.  Krause:  Would  that  be  true  if  a  particular  producer 
was  paid  on  a  State  plan  which  did  not  pay  on  a  butterfat 
basis? 

The  Witness:  I  don’t  see  that  that  has  anything  to  do 
with  it. 

Examiner  Hyde :  Wait  a  minute.  He  asked  you  a  question. 

The  Witness :  I  don ’t  understand  the  question. 

Mr.  Krause :  There  are  some  producers  who  receive  pay¬ 
ment  on  a  flat  basis  without  regard  to  the  butterfat  test  of 
their  milk,  isn ’t  that  right  ? 

The  Witness:  There  may  be.  I  don’t  know  of  any. 

Mr.  Krause:  Well,  there  was  no  special  formula  set  up 
for  such  a  producer,  I  take  it? 

The  Witness:  No,  we  didn’t  set  up  the  formula.  We  asked 
him  to  give  us  what  they  considered  their  loss. 

Mr.  Krause:  Didn’t  you  tell  them  how  to  compute  that? 

The  Witness:  No,  we  didn’t  tell  them  how  to  compute 
that,  no. 

Mr.  Krause :  This,  then,  is  a  series  of  computations  that 
individual  producers  sent  to  you? 

The  Witness :  That  would  be  right,  yes. 

Mr.  Krause :  Does  this  represent  your  entire  mem- 

1176  bership? 

The  Witness:  No,  it  does  not. 

Mr.  Krause :  I  take  it  then,  some  of  your  members  did  not 
respond  to  your  request  for  the  furnishing  of  this  informa¬ 
tion? 
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The  Witness:  Well,  I  might  say  we  don’t  have  figures  on 
all  of  them,  but  that  didn’t  mean  they  didn’t  respond.  We 
have  presented  here  all  the  figures  we  were  able  to  assimilate 
up  until,  I  believe  it  was,  last  Monday  or  Sunday  night  when 
I  asked  for  them. 

Mr.  Krause:  You  mean  that  you  have  some  additional 
figures  that  you  were  not  able  to  put  into  this  exhibit? 

The  Witness :  We  have  no  more.  Everything  we  have  is 
in  here.  If  there  were  more,  we  would  put  them  in.  j  If  we 
were  able  and  had  paid  employees  like  some  of  the  |  other 
organizations — 

Examiner  Hyde :  Wait  a  minute.  Just  hold  your  answer 
to  the  question.  He  asked  you  if  you  did  or  you  didi’t. 

Mr.  Krause :  I  have  no  objection  to  the  witness  expanding 
on  his  yes  or  no  answer. 

Examiner  Hyde:  All  right.  Go  ahead  and  expand  jit. 

The  Witness:  We  have  as  complete  a  list  as  possible 
under  the  circumstances. 

Mr.  Krause :  Did  you  ask  each  of  your  members  tb  send 
in  this  information  ? 

The  Witness:  No,  I  wouldn’t  say  that  that  was 
1177  done  formally  that  way.  We  did  it  the  best  way  we 
could  to  get  the  information  from  them. 

Mr.  Krause :  Did  you  invite  this  information  by  letter  or 
by  telephone  or  by  private  conversations,  that  is,  direct  face 
to  face  conversations? 

i 

The  Witness :  I  would  say  using  all  of  those  methodb  you 
speak  of.  i 

Mr.  Krause :  Did  you  send  a  letter  to  each  of  your  inem¬ 
bers?  i 

The  Witness :  Concerning  this  individual  situation,  ^io. 

Mr.  Krause:  Did  you  then  select  your  members? 

The  Witness :  No,  we  did  not  select  our  members. 

Mr.  Krause :  How  did  you  decide  which  members  were  to 
receive  letters  and  which  were  not? 

The  Witness:  We  did  not  select  our  members.  We  jhave 
all  the  figures  here  which  we  have  figures  on.  If  we  (iould 
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accumulate  more  figures  for  you,  we  would  put  them  all  in. 
We  do  not  have  them  as  of  now. 

Mr.  Krause :  Thank  you,  Mr.  Schofield. 

Examiner  Hyde :  Any  other  examination  with  respect  to 
the  admissibility  of  Exhibit  No.  56?  Is  there  any  objection? 

Exhibit  56  is  received  in  evidence. 

(Exhibit  No.  56  was  received  in  evidence.) 

1178  Examiner  Hyde :  Proceed. 

The  Witness :  This  is  not  a  selected  list  of  members 
but  a  complete  list  of  producers  that  have  given  figures, 
on  their  individual  losses.  It  is  hard  for  my  organization  to 
understand  how  an  organization  which  purportedly  repre¬ 
sents  Massachusetts  producers — I  would  like  to  repeat  that, 
Massachusetts  producers— could  create  a  situation  wherein 
this  might  happen. 

Of  course,  in  addition  to  this  loss  because  of  lower  blend 
prices  due  to  pool  surpluses,  there  would  be  an  upheaval  of 
the  marketing  and  production  of  milk  due  to  the  loss  of 
markets  by  those  producers  who  sell  to  producer-dealers. 
These  producer-dealers  would  undoubtedly  be  forced  to  stop 
producing  milk  or  stop  purchasing  local  milk  as  a  way  to 
prevent  economic  loss  under  a  Federal  order.  There  are  six 
producer-dealers  affected  by  these  proposals  who  have  a 
total  of  63  producers.  It  does  hardly  seem  that  the  ex¬ 
tension  of  a  Federal  order  to  this  area  so  prominent  in  pro¬ 
ducer-dealers  would  effectuate  the  declared  policy  of  the 
Agricultural  Marketing  Act  of  1937,  but  would  in  fact 
operate  to  stop  the  present  stability  of  the  market. 

Next,  I  must  bring  up  the  subject  of  unregulated  milk  in 
the  proposed  marketing  area,  as  so  much  has  been  said 
about  it.  The  previous  discussion  of  unregulated  milk  by 
the  proponents  of  Federal  extension  is  one  of  those 

1179  cases  I  spoke  of  previously ;  a  mole  hill  being  trans¬ 
formed  into  gigantic  mountain,  through  the  medium 

of  half-truths  and  misrepresentation;  in  fact,  such  gross 
misrepresentation  of  fact  that  it  leads  an  observor  to  believe 
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that  they  are  deliberate  misrepresentations  intended! to  de¬ 
ceive  the  Government,  where  no  case  can  be  substantiated 
by  facts. 

Actually,  the  purchase  of  unregulated  milk  coming  into 
the  area  proposed  to  be  extended  to  local  dealers  operating 
plants  in  those  areas  was  insignificant.  It  is  inconceivable 
that  anyone  representing  Massachusetts  dairy  farmers 
could  become  alarmed  enough  over  this  small  percentage  of 
unregulated  milk,  to  go  as  far  as  to  ask  for  a  Federal  j  order 
to  prevent  it.  It  is  very  clear  that  the  extension  of  a  Federal 
order  in  these  areas  will  have  a  disrupting  effect  on  thi  local 
market  conditions  which  have  been  stable  for  yearsj  The 
threat  to  local  producers  of  below-cost  prices  for  thei^  milk 
and  loss  of  market  for  their  product  because  of  a  Federal, 
worries  them  much  more  than  the  mere  dreams  named  by 
Dr.  Swonger.  I  am  sorry  that  I  have  not  added  up  the  if ’s, 
might-be’s,  could-have-been’s,  et  cetera,  that  constitute  Dr. 
Sw'onger’s  case,  but  I  am  sure  if  I  did,  the  total  would  be 
staggering. 

In  conclusion,  there  is  one  subject  that  I  wish  to  present 
and  emphasize.  That  subject  is  the  procedure  by  w*hi^h  we 
may  find  ourselves  included  in  the  Federal  order.  As  I 
understand  it,  the  Agricultural  Marketing  ij.ct  of 
1180  1937  puts  forth  provisions  that  are  used  for  the 
establishing  of  a  Federal  market  order.  If  I  Under¬ 
stand  it,  all  producers  affected  would  have  to  give!  a  % 
majority  to  the  proposal  for  it  to  pass.  However,  hovf  does 
this  operate  when  extending  an  area?  Under  the  Agri¬ 
cultural  Marketing  Act  of  1937,  anyone  may  make  applica¬ 
tion  to  the  Dairy  Branch  of  the  United  States  Department  of 
Agriculture  for  that  Dairy  Branch  to  hold  a  hearing  on  pro¬ 
posed  amendments  to  the  Federal  marketing  order,  ijf  that 
application  is  granted,  a  hearing  date  is  set  and  the  hearing 
is  held. 

At  the  conclusion  of  that  hearing  the  Secretary  of  Agri¬ 
culture  decides  whether  or  not  to  hold  a  referendum  of 
voting  by  affected  people  on  that  proposed  amendment.  If 
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the  Secretary  of  Agriculture  decides  that  a  referendum  is 
necessary,  then  a  vote  is  taken,  and  here  is  the  point  I  wish 
to  emphasize:  that  referendum,  according  to  present  Fed¬ 
eral  officials,  will  be  held  with  all  producers  in  the  markets. 
In  other  words,  in  this  particular  case  concerning  these  pro¬ 
posed  amendments  all  of  the  12,000  out-of-State  producers 
will  be  voting  with  us,  whether  or  not  they  can  take  thou¬ 
sands  of  dollars  out  of  our  pockets  and,  in  many  cases,  cut 
our  incomes  so  drastically  that  we  may  be  forced  out  of 
business.  They  would  be  adversely  affecting  the  whole  econ¬ 
omy  of  much  of  this  proposed  area  which  depends  to  a  great 
extent  upon  the  dairy  farmer  to  provide  taxes,  sal- 
1181  aries  and  general  economic  health  for  the  community. 

To  make  matters  worse,  the  petitioning  associations 
can  block  vote.  In  other  words,  our  few  votes  would  carry 
absolutely  no  weight  even  if  they  were  all  in  opposition.  Of 
course  that  is  an  impossibility  since  those  of  the  Central 
Massachusetts  Dairy  Association  who  are  also  NEMPA 
members  would  have  their  votes  cast  for  them  by  the 
NEMPA  in  favor  of  the  extension.  The  second  that  anyone 
decides  that  a  referendum  should  be  held,  these  proposed 
amendments  will  have  been  passed.  There  will  be  a  need  for 
only  one  person  to  go  to  the  polls  and  in  this  marketing  area 
the  die  will  have  been  cast.  There  would  be  absolutely  no 
sense  for  a  producer  of  this  area  to  go  to  the  voting  place ; 
he  had  better  go  to  a  ballgame  and  enjoy  himself,  forgetting 
this  travesty  of  democracy. 

This  creates  a  situation  where  a  few  out-of-State  associa¬ 
tion  directors  have  the  power  to  vote  into  a  Federal  order 
those  local  producers  who  want  nothing  to  do  with  it. 

I  state  for  my  organization  and  for  myself  that  we  are 
unanimously  and  unalterably  opposed  to  this  method  of 
voting.  We  will  fight  as  hard  and  as  long,  and  we  hope  as 
successfully,  to  defend  our  rights  and  freedoms  guaranteed 
under  the  Constitution  as  those  embattled  farmers  who  in 
this  same  area  began  the  fight  in  1775  to  gain  those  rights 


and  freedoms.  There  is  perhaps  some  significance  in 

1182  the  fact  that  these  hearings  commenced  almoslj  to  the 
day  of  the  180th  anniversary  of  the  spontaneous  up¬ 
rising  of  Middlesex  County  farmers  to  start  their  batitle  for 
freedom. 

By  Mr.  Burke : 

Q.  Could  you  tell  us  whether  the  dealer  to  whom  y[ou  de¬ 
liver  has  taken  on  any  producers  since  1954?  A.  [Fes,  I 
could. 

Q.  How  many?  A.  From  the  list  submitted  to  me  this 
morning  by  that  dealer,  he  has  taken  on  eight  producers  in 
1954. 

Q.  Do  you  happen  to  know  whether  any  of  thesb  were 
the  ones  that  Dr.  Swonger  was  talking  about  in  hi^  testi¬ 
mony?  A.  I  am  not  sure  of  that,  no.  I  believe  thepe  are 
additional  producers,  in  addition  to  those  he  picked  but. 

Q.  Did  they  come  out  of  the  Federal  order,  do  you  know? 
A.  Yes. 

Examiner  Hyde :  Wait  a  minute,  we  have  two  questions  in 
there. 

Mr.  Burke :  I  said  did  they  come  out  of  the  Federal  brder. 

Examiner  Hyde:  And  then  “Do  you  know?”  Andi  I  am 
wondering  if  that  is  a  complete  answer. 

By  Mr.  Burke : 

Q.  Did  they  come  out  of  the  Federal  order?  A.  Ai|e  you 
talking  about  these  eight? 

1183  Q.  Yes.  A.  All  of  them  did  not,  no. 

Q.  Do  you  know  how  many  did  ?  A.  I  am  sure  of  one  and 
possibly  two. 

Q.  Do  you  know  whether  he  has  dropped  any?  A.  The 
last  producer — I  will  guess  the  last  farmer  he  dropped  was 
in  1948. 

Q.  Do  you  happen  to  know  whether  your  dealer  hiakes 
any  supplementary  purchases?  A.  Yes,  he  buys  siipple- 
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mentary  milk  from  the  Boston  pool,  Concord  and  Belmont, 
I  believe. 

Q.  Do  you  know  how  this  affects  the  Boston  pool?  A. 
Yes,  I  know  how  it  affects  the  Boston  pool.  It  helps  the 
Boston  pool. 

Q.  By  giving  Class  I  sales  out  of  area  to  the  Boston  pool? 
A.  Well,  I  might  say  his  purchases  or  his  producers  pro¬ 
duction  in  1954  was  higher  in  the  fall  than  it  was  in  the 
spring,  or  I  should  say  November  of  1954  was  higher  than 
it  was  in  June,  so  I  would  perhaps  assume  that  his  purchases 
might  help  the  Boston  pool  in  that  case. 

Q.  Since  they  were  coming  out  of  the  Boston  pool  in  the 
flush  season  of  the  Boston  pool  and  not  in  the  short,  is  that 
right?  A.  I  don’t  know  that  that  would  be  the  case, 

1184  but  I  would  presume  that. 

Q.  Do  you  happen  to  have  the  figures  of  the  production 
furnished  you  by  your  dealer  in  June  of  1954  and  November 
of  1954?  A.  Yes,  I  do. 

Q.  What  are  they,  please?  A.  The  local  production  of 
producers  to  my  dealer  in  June  1954  was  99,557  pounds. 
In  November  of  1954,  it  was  633,013  pounds. 

Mr.  Burke:  No  further  questions. 

Examiner  Hyde:  You  may  cross-examine. 

Cross-Examination 

By  Mr.  Krause : 

Q.  While  we  are  close  to  the  question  of  seasonality,  I 
think  you  said,  Mr.  Schofield,  that  your  handler  had  taken 
on  eight  producers  in  1954?  A.  That  is  right. 

Q.  Did  you  get  the  dates  when  those  producers  were 
taken  on?  A.  No,  I  didn’t.  I  have  just  the  list  of  producers 
taken  on  in  1954. 

Q.  It  is  possible,  then,  that  this  increased  receipts  from 
producers  might  have  been  accounted  for  by  those  eight  new 
producers — A.  Yes,  it  is  possible. 

1185  Q.  — who  may  have  been  taken  on  between  June 
and  November?  A.  That  is  right. 
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By  Mr.  Derr: 

Q.  Did  you  indicate  to  whom  you  deliverd  yourj  milk,  Mr. 
Schofield?  A.  No,  I  didn’t.  j 

Q.  Would  you  tell  us  for  the  record?  A.  I  dpn’t  know 
whether  I  should  or  not.  J 

Q.  You  are  the  only  one  who  can.  A.  What  is  that? 

Q.  I  say  you  are  the  only  one  who  can. 

Mr.  Burke :  Yes,  you  can.  i 

The  Witness :  Twin  Maples  Farm  in  Saxonville.  i 

i 

By  Mr.  Derr :  j 

Q.  How  long  have  you  been  delivering  to  Twin  Maples 
Farms?  A.  Since  1944.  j 

Q.  Do  you  know  from  whom  Twin  Maples  Farmls  secures 
their  supplemental  milk?  You  indicated  it  was  jrom  the 
Boston  pool.  i 

Examiner  Hyde :  Let’s  have  the  question  read,  please. 

i 

(The  Reporter  read  from  his  notes  as  requested)  ! 

The  Witness:  I  didn’t  mean  to  indicate  it  was  all  Ifroin  the 
Boston  pool.  j 

1186  By  Mr.  Derr:  j 

I 

Q.  So  that  actually  you  don’t  know  froih  whom 
they  buy  their  supplemental  requirements  ?  A.  All  I  know 
is  what  he  has  told  me. 

Q.  You  don’t  know  in  what  volumes  he  buys,  norjat  what 
time  he  buys?  A.  This  dealer  has  indicated  to  me  j  that  he 
buys,  I  believe,  five  percent  of  liis  needs  from  the '  Boston 
pool  or  from  other  Masschusetts  dealers. 

Q.  Is  that  on  an  annual  basis,  or  each  week  |>r  each 
month?  A.  The  year  round  as  far  as  I  know. 

Q.  Do  you  mean  to  infer,  then,  that  95  percent  of  His  total 
requirements,  the  year  round,  come  from  local  production  ? 
A.  I  believe  that  would  be  a  correct  assumption,  yes. 

Q.  Have  you  indicated  how  many  producers  actually  de- 


i 
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liver  to  your  handler?  A.  I  haven’t.  I  would  guess,  if  you 
want  me  to. 

Examiner  Hyde :  Don’t  guess. 

By  Mr.  Derr : 

Q.  Don’t  guess.  Can  you  estimate? 

Examiner  Hyde :  Before  you  answer  that  question,  I  have 
heard  a  lot  of  evidence  going  in  here  on  the  basis  of  guess, 
some  estimates,  and  some  presumptions.  I  hope  you 

1187  people  appreciate  the  fact  that  evidence  in  any  one 
of  those  three  categories  is  not  worth  much. 

Go  ahead.  What  is  your  estimate,  Mr.  Witness? 

The  Witness :  Thirty. 

By  Mr.  Derr : 

Q.  Thirty?  A.  Thirty. 

By  Mr.  Krause : 

Q.  Is  that  with  or  without  the  eight  new  producers?  A. 
That  would  be  with  the  new  eight  producers. 

Q.  Before  we  leave  that,  did  you  ask  your  dealer  how 
many  producers  he  now  has?  A.  I  have  asked  him  in  the 
past.  I  have  forgotten. 

Q.  I  mean  when  you  asked  him  about  the  eight  did  you 
ask  him  how  many  he  had  in  total?  A.  No. 

By  Mr.  Derr : 

Q.  Do  you  know  how  many  producers  your  dealer  took  on 
in  the  year  1953?  A.  No,  I  do  not. 

Q.  Do  you  know  if  he  took  on  any  producers  in  1953  ?  A. 
I  do  not. 

Q.  Could  you  tell  us  where  Twin  Maple  Farms  Dairy  is 
located?  A.  It  is  in  Saxonville. 

1188  Q.  In  Saxonville?  A.  Yes. 

Q.  Would  you  tell  us  where  Saxonville  is  located? 
Mr.  Gallup :  It  is  a  part  of  Framingham. 

Examiner  Hyde :  Is  that  correct? 


The  Witness:  Yes. 

Mr.  Derr :  It  is  in  the  town  of  Framingham? 

The  Witness:  Yes. 

By  Mr.  Derr : 

Q.  I  am  not  sure  that  I  was  able  to  follow  yonr  |direct 
testimony,  so  I  have  a  few  questions  to  clarify  my  Under¬ 
standing.  Did  I  understand  you  to  say  that  there  were  four 
principal  dealers  doing  business  in  Framingham?  A\  No,  I 
believe  I  said  there  were  four  principal  local  dealers! doing 
business  in  Framingham. 

Q.  Four  principal  local  dealers  ?  A.  That  is  right. 

Q.  And  when  you  say  local  dealers,  you  mean  dealer$  from 
the  town  of  Framingham,  or  were  you  speaking  in  tejms  of 
non-Federally  regulated  dealers?  A.  My  understanding  of 
it  would  be  living  there  very  adjacent  to  Framingham,  with¬ 
in  a  mile.  They  would  be  the  four  principal  local  dealers. 

Examiner  Hyde:  Next  question.  j 

1189  By  Mr.  Derr : 

Q.  Could  you  tell  us  who  those  four  principal  leaders 
would  be  as  you  would  see  it?  A.  In  my  estimation  it 
would  be  Waverney  Farms,  Sunshine  Dairy,  Twin  Maple 
Farm,  and  Hillcrest  Farm. 

Q.  When  you  say  Hillcrest  Farm,  are  you  talking  of 
Peterson ’s  Dairy  in  Framingham?  A.  Yes. 

Q.  Do  you  have  any  knowledge  of  the  volume  of  the  jretail 
business  in  Framingham  and  its  immediate  surrounding 
environs  that  these  four  handlers  do  in  relation  to  regelated 
handlers  under  either  the  Worcester  or  Boston  order?  A. 
Would  you  mean  by  that  have  I  seen  figures?  Or  have  I  an 
estimation? 

Q.  No,  it  was  my  understanding  that  you  had  no  figures 
in  determining  that  Waverney  Farms,  Sunshine  Dairy, 
Twin  Maple  Farm  and  Hillcrest  Farm  were  the  largest  local 
dealers  operating,  but  that  was  based  on  observatioh.  A. 
That  is  right. 
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Q.  I  was  merely  inquiring  whether  you  had  any  idea  of 
the  volume  of  business  done  by  the  primary  local  handlers 
in  comparison  with  the  volume  done  by  the  several  Boston 
handlers  doing  business  in  this  area.  A.  I  have  an  idea,  yes. 
I  said  I  thought  they  were  the  principal  local  dealers.  That 
is  from  observation. 

1190  Q.  That  is  what  I  am  trying  to  get.  In  other  words, 
you  are  saying  that  you  think  that  the  four  principal 

local  dealers  do  the  volume,  the  principal  volume,  of  the  re¬ 
tail  and  wholesole  business  in  the  town  of  Framingham? 
A.  Would  you  repeat  the  question,  please  ? 

Examiner  Hyde :  We  will  have  it  read. 

(The  Reporter  read  from  his  notes  as  requested.) 

Mr.  Krause :  May  I  suggest  that  the  questioner  and  the 
witness  are  perhaps  putting  different  emphasis  on  the  word 
local  in  their  two  connotations. 

By  Mr.  Krause : 

Q.  Mr.  Schofield,  by  local,  do  you  mean  all  distribution 
locally,  regardless  of  source?  A.  Well,  all  I  can  say  is  as  I 
answered  it  previously,  that  in  my  estimation,  as  a  person 
who  lives  there,  they  are  what  I  would  consider  the  principal 
local  dealers. 

Q.  Do  you  mean  dealers  who  have  their  headquarters 
locally  or  who  distribute  in  that  area?  A.  I  would  say 
dealers  who  have  their  headquarters  locally  and  do  distri¬ 
bute  in  that  area. 

By  Mr.  Derr : 

Q.  Are  there  other  handlers  coming  in  from  the  outside 
area  distributing  in  the  town  of  Framingham?  A.  Yes,  there 
are,  as  far  as  I  know. 

Q.  Do  they  have  substantial  distribution  there?  A. 

1191  Well,  in  my  estimation,  if  you  mean  substantial  do 
they  have  a  majority,  I  would  say  no. 
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By  Mr.  Krause : 

Q.  Well,  are  some  of  these  outside  dealers  as  active  as 
some  of  the  four  that  you  mentioned?  A.  I  presume  tljiey  are 
as  active,  yes. 

Examiner  Hyde :  What  do  we  mean  by  active?  j 
By  Mr.  Krause : 

Q.  Which  ones  would  they  be? 

Examiner  Hyde :  Let  us  get  a  definition  of  activei 

By  Mr.  Krause : 

Q.  Are  they  as  active  in  the  distribution  of  milk,  of  course? 
A.  No. 

Q.  Is  there  apparent  volume  as  large  as  some  of  the  four 
that  you  have  mentioned  as  being  local  dealers?  A.  No. 

Q.  Which  of  the  outside  dealers  have  a  larger  vohjune  of 
distribution  in  this  territory  that  we  are  speaking  of| ?  A.  I 
wouldn’t  know. 

Q.  You  don’t  actually  have  any  information  on  relative 
volumes  except  as  you  see  the  trucks  going  around  the 
streets,  is  that  right?  A.  That  would  be  right,  j 
1192  Q.  Like  any  other  citizen  in  town?  A.  That  is|  right. 

By  Mr.  Derr : 

Q.  Mr.  Schofield,  when  you  speak  of  Twin  Maple  Farms, 
do  you  know  if  that  is  the  same  as  the  Frank  Holtojn  that 
Mr.  Swonger  mentioned  in  his  testimony?  A.  I  didn ’t  tealize 
he  had  mentioned  it.  But  Frank  Holton  is  the  owner  o^  Twin 
Maple  Farm. 

Examiner  Hyde:  Mr.  Derr,  if  it  is  agreeable  with  you, 
let’s  interrupt  here  for  a  recess. 

We  will  have  a  brief  recess. 

(Brief  recess.) 

Examiner  Hyde :  The  hearing  is  in  order. 

By  Mr.  Derr :  j 

Q.  Mr.  Schofield,  since  your  dealer  took  on  eight  producers 
in  1954,  could  we  presume  that  his  requirements  for  supple- 
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mental  milk  in  1953  were  somewhat  larger  than  they  would 
expect  to  be  in  1954,  or  at  this  time?  A.  I  would  rather  not 
start  doing  any  more  guessing  about  what  the  dealer’s  busi¬ 
ness  is. 

Q.  Did  you  make  any  inquiries  with  reference  to  his  oper¬ 
ations  in  1953?  A.  Did  I  make  any  inquiries — would  you 
read  the  question,  please? 

(The  Reporter  read  from  his  notes  as  requested) 

The  Witness:  No. 

1193  Examiner  Hyde :  The  answer  is  no. 

By  Mr.  Derr : 

Q.  Could  you  tell  me  is  there  a  Shopper’s  World  in  the 
town  of  Framingham? 

Examiner  Hyde :  Maybe  you  folks  all  know  what  a  Shop¬ 
per’s  World  is,  but  I  haven’t  the  remotest  idea. 

Mr.  Derr :  That  is  a  grocery  chain.  I  am  sorry,  the  Shop¬ 
per’s  World  is  a  substantial — I  guess  you  would  call  it — 
concentration  of  retail  outlets  of  various  merchandising 
firms  located,  I  believe,  in  the  town  of  Framingham. 

By  Mr.  Derr : 

Q.  Is  that  correct?  A.  That  is  right. 

Q.  Could  you  tell  us  what  handler  supplies  the  milk  to 
establishments  in  that  district?  A.  Do  you  mean  in  the 
district  of  Shopper’s  World? 

Q.  Yes.  When  I  say  district,  I  am  talking  of  the  territory 
covered  by  that  particular  concentration  of  retail  outlets. 

Mr.  Burke :  I  would  like  to  object  to  the  characterization. 
I  don’t  believe  there  is  any  high  concentration.  A  lot  of  that 
project  would  be  department  stores,  like  Jordan  Marsh,  and 
others.  I  should  doubt  myself  that  you  would  properly 
describe  it  as  a  high  concentration. 

Examiner  Hyde :  Maybe  we  can  eliminate  that  term  con¬ 
centration.  What  you  want  to  know  is  who  puts  milk 

1194  in  that  area,  is  that  right  ? 
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Mr.  Burke :  That  is  all  right.  I  have  no  objection  to  that. 
Mr. Derr:  Yes. 

Examiner  Hyde :  Ask  him  that. 

Mr.  Derr :  Who  supplies  the  establishments  is  what  I  am 
interested  in. 

Examiner  Hyde :  Do  you  understand  the  question  ?  ■ 

The  Witness :  I  wanted  to  define  the  area  a  little  jbetter. 
Do  you  mean  the  area  exactly  defined  by  this  sci-called 
Shopper’s  World? 

Mr. Derr:  Yes. 

The  Witness:  No,  I  do  not. 

By  Mr.  Derr : 

Q.  Are  there  any  First  National  stores  in  the  town  of 
Framingham?  A.  I  guess  there  would  be. 

Examiner  Hyde :  No  more  guessing. 

The  Witness:  He  is  asking  questions  I  don’t  knowl. 
Examiner  Hyde:  If  you  don’t  know,  tell  him  yoq  don’t 
know. 

The  Witness:  I  don’t  know. 

By  Mr.  Derr : 

i 

Q.  Are  there  any  A  &  P  Stores  in  the  Town  of  Framing¬ 
ham?  A.  Yes. 

1195  Q.  Do  you  know  who  supplies  milk  for  the  jA.  &  P 
Stores?  A.  No. 

Mr.  Derr :  No  further  questions. 

Examiner  Hyde :  Any  other  further  examination  of  this 
witness? 

By  Mr.  Krause : 

i 

Q.  Did  you  say,  Mr.  Schofield,  where  you  resided?  A.  I 
live  in  Wayland. 

Examiner  Hyde :  Any  other  examination  ? 

! 

By  Mr.  Krause : 

Q.  Then  your  observations  of  the  milk  trucks  in  Framing¬ 
ham  were  your  observations  as  a  visitor  to  Framingham, 


is  that  right?  A.  I  live  in  a  part  of  Wayland  which  is  one 
mile  from  Framingham,  and  I  do  the  majority  of  my  busi¬ 
ness  in  Framingham.  If  you  want  to  call  it  a  visitor,  why — 

Q.  I  am  not,  of  course,  familiar  with  the  geographic  rela¬ 
tionship  of  these  places.  Do  you  happen  to  do  any  shopping 
in  Framingham  in  the  grocery  stores  there  from  time  to 
time  ?  A.  My  wife  does  the  shopping. 

Q.  Well,  then,  you,  yourself,  had  no  opportunity  to  observe 
what  brands  the  particular  stores  there  sell  for  milk,  do 
you?  You  don’t  know  that?  A.  No,  I  don’t  know. 

1196  Mr.  Krause:  Thank  you. 

Examiner  Hyde :  Any  more  examination  of  this  witness? 

Mr.  Krause:  One  other  question  on  another  subject 
matter. 

By  Mr.  Krause : 

Q.  I  don’t  recall,  Mr.  Schofield,  whether  you  stated  the 
date  when  your  association  was  formed.  A.  I  don’t  believe 
I  did. 

Q.  Could  you  give  that?  A.  I  couldn’t  give  it  exactly.  It 
would  be  the  last  part  of  January  1955.  I  could  give  it  to 
you  by  contacting  our  secretary. 

Q.  Does  your  association  act  as  marketing  agent  for  the 
milk  of  any  of  your  producer  members?  A.  Would  you 
define  what  marketing  agent  is? 

Q.  Well,  do  you  act  in  the  capacity  of  selling  the  milk  of 
your  members,  or  arranging  for  its  sale?  A.  No.  We  are  a 
new  organization,  and  are  very  immature  as  of  yet  in  our 
capacity. 

Q.  Is  your  organization  formally  incorporated  under  the 
laws  of  any  State  ?  A.  No,  it  is  not. 

Q.  I  realize,  of  course,  that  in  terms  of  the  future  it  is 
pretty  hard  to  evaluate  these  things,  but  have  there  been 
any  indications  that  you  intend  to  incorporate?  A.  Specif¬ 
ically,  no,  none  that  I  know  of. 

1197  Mr.  Krause:  I  think  that  is  all. 

Examiner  Hyde :  Any  other  examination? 
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Mr.  Derr:  Is  it  understood  that  we  would  get  a  list | of  the 
membership  of  this  association? 

Mr.  Burke :  I  am  glad  you  mentioned  that,  Mr.  Dert. 

Redirect  Examination 
By  Mr.  Burke : 

Q.  Mr.  Schofield,  you  are  in  the  process  of  having  five 
copies  of  your  list  of  membership  typed,  are  you  not?  A. 
Yes. 

Q.  And  before  the  hearing  is  over,  you  will  present  ft?  A. 
Yes. 

Mr.  Derr:  And  that  will  indicate  which  are  producers, 
which  are  producer-dealers,  and  which  are  handlers?  ! 

Mr.  Burke:  Yes. 

Recross  Examination 
By  Mr.  Krause : 

Q.  I  think  this  is  in  the  record,  but  we  ought  to  bk  sure 
about  it.  Exhibit  No.  56,  which  is  your  tabulation  of  fosses, 
is  headed, 4 ‘Loss  to  114  members  of  Central  Massachusetts 
Dairy  Association.”  That  is  not  intended  to  indicate,  is  it, 
that  your  association  has  only  114  members?  A.  No,  it  does 
not. 

Q.  I  think  you  said  at  first  it  had  about  150.  A.  Yes. 
1198  If  we  had  more  time,  we  would  have  the  total  list  for 
you. 

Mr.  Krause:  Thank  you. 

Examiner  Hyde :  Any  other  examinations  ? 

If  not,  Mr.  Schofield,  you  are  excused.  Thank  yofi  very 
much. 

i 

(Witness  excused.) 

*  •  *  #  •  •  •  •  • 

James  De  Normandie  was  called  as  a  witness,  and,  having 
been  first  duly  sworn,  testified  and  was  examined  as  follows : 

Examiner  Hyde :  After  you  state  your  name  and  address, 
and  for  whom  you  speak,  also  indicate  the  proposal  to  which 
you  direct  your  testimony. 

i 

I 
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Direct  Testimony 

The  Witness:  My  name  is  James  De  Normandie,  of  Lin¬ 
coln.  Is  it  all  right  if  I  just  read  this?  It  covers  the  whole 
thing.  Then  I  will  leave  it  as  an  exhibit. 

Examiner  Hyde:  Does  the  statement  you  are  going  to 
read  indicate  the  proposals  in  the  notice  of  hearing 

1199  to  which  you  are  going  to  direct  your  testimony? 

The  Witness:  Yes. 

Examiner  Hyde :  Proceed. 

The  Witness :  Federal  Hearing  Officer,  Waltham,  Massa¬ 
chusetts,  concerning  the  inclusion  of  the  town  of  Lincoln  in 
the  Boston  Federal  Marketing  Area.  On  behalf  of  myself 
and  my  partner,  Floyd  Verrill  doing  business  as  De  Nor¬ 
mandie  and  Verrill,  the  dairy,  located  in  Concord,  Massa¬ 
chusetts,  I  request  that  the  town  of  Lincoln  be  included  in 
the  Boston  Federal  market  area.  As  a  dealer,  all  our  sales 
are  included  in  the  Boston  market,  but  of  the  towns  we 
serve,  only  Lexington,  Belmont,  Bedford,  Arlington,  and 
Cambridge  are  geographically  included.  Substantially  over 
10  percent  of  our  sales  are  within  the  area,  except  in  the 
summer  when  many  of  our  customers  in  these  towns  go 
away  for  vacation. 

We  have  never  fallen  below  10  percent,  but  at  times  we 
have  been  perilously  close.  We  have  substantial  sales  in  the 
town  of  Lincoln  and  all  actual  milk  producers  in  Lincoln 
are  selling  to  Boston  Federal  market  distributors.  There¬ 
fore,  I  believe  it  is  apparent  that  the  inclusion  of  Lincoln  in 
the  market  area  will  in  no  way  change  conditions  in  the  area, 
nor  will  it  affect  any  producers  as  to  price  they  receive.  It 
will,  however,  remove  the  danger  of  our  dropping  below  the 
prescribed  10  percent  of  area  sales  and  make  it  unnecessary 
for  us  to  watch  this  problem  closely  during  the  sum- 

1200  mer  vacation  months.  Your  favorable  consideration 
of  this  request  will  be  appreciated,  respectfully  yours, 

James  De  Normandie. 

Examiner  Hyde :  You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Burke : 

| 

Q.  I  have  one  question.  Do  you  regard  Lincoln  as  part  of 
the  Greater  Boston  area?  A.  Well,  now,  I  would  say  jit  was, 
yes,  sir. 

Q.  You  think  it  is.  Is  Lincoln  the  town  that  just  recently 
zoned  itself  in  four  acre  lots  ?  A.  It  is  not,  sir.  It  w|as  one 
of  the  first  towns  to  have  a  40,000  foot  lot. 

Q.  That  is  one  acre?  A.  That  is  a  little  less  than  one 

Q.  Approximately  an  acre?  A.  That  is  right. 

Q.  Do  they  have  such  zoning  in  Boston?  A.  I  don 
anything  about  the  city  of  Boston. 

Examiner  Hyde:  Does  that  complete  your 
of  this  witness? 

Mr. Burke:  Yes. 

Examiner  Hyde :  Any  other  examination  of  this 
By  Mr.  Derr : 

Q.  Mr.  De  Normandie,  I  take  it  your  dairjf  is  lo- 
1201  cated  in  the  town  of  Concord?  A.  That  is  right. 

Q.  But  the  greater  volume  of  your  business  is  done 
either  within  the  present  boundaries  of  the  Boston  market¬ 
ing  area  or  the  town  of  Lincoln?  A.  Well,  I  can’t  giye  you 
the  exact  proportions  in  the  different  towns.  I  would  say 
that  certainly  not  the  largest  proportion  of  our  business  is 
in  the  Boston  area  at  this  time. 

Q.  But  your  concern  is  primarily  with  securing  youf  posi¬ 
tion  with  reference  to  a  pool  handler  under  the 
order.  A.  Yes. 

Q.  And  while  you  may  do  a  substantial  business  iii  some 
of  the  surrounding  towns,  the  addition  of  the  town  qf  Lin¬ 
coln  would  provide  sufficient  additional  regulated  sdles  to 
permit  you  to  always  meet  your  10  percent  requirement? 
A.  That  is  correct. 

Q.  Could  you  tell  us  how  many  producers  you  have,  Mr. 
De  Normandie?  A.  I  think  14, 1  am  not — it  may  be  15  or  it 
maybe  12. 
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Q.  And  are  they  all  local  producers  from  the  surrounding 
area  in  Massachusetts?  A.  They  are  all  in  Massachusetts. 
Q.  Do  they  supply  all  the  requirements  for  your 

1202  fluid  sales?  A.  Well,  not  completely,  no.  We  buy 
some  from  the  NEMPA. 

Q.  You  rely  on  the  New  England  Milk  Producers  Associ¬ 
ation  for  supplemental  supplies?  A.  That  is  right. 

Q.  And  where  are  they  provided  from?  Is  that  from  An¬ 
dover?  A.  No,  Watertown. 

Q.  Is  that  a  regulated  plant  under  the  Boston  order?  A. 
Yes. 

Q.  Would  you  indicate  to  us  in  what  towns  outside  of  the 
present  Boston  marketing  area,  and  outside  of  Lincoln,  you 
do  other  retail  or  wholesale  business?  A.  Concord,  Acton, 
Carlyle,  and  Wayland. 

Q.  Are  you  familiar  with  Exhibit  50,  which  was  introduced 
into  the  record?  A.  I  am  not. 

Q.  You  don’t  know  any  business  in  the  town  of  Sudbury? 
A.  No.  Well,  now,  wait  a  minute. 

By  Mr.  Krause : 

Q.  Does  you  route  extend  into  Sudbury?  A.  It  may,  just 
into  the  corner,  yes. 

Q.  How  about  Weston?  A.  Yes,  we  do  go  into  Weston. 

1203  By  Mr.  Derr : 

Q.  Would  you  consult  Exhibit  50  and  review  the  various 
dealers  that  are  listed  as  holding  permits  in  the  town  of 
Concord? 

(Document  handed  to  witness) 

And  would  you  tell  us  if  all  those  dealers  are  actually  do¬ 
ing  a  retail  or  wholesale  business  in  the  town,  or  if  any 
additional  dealers  are  operating  in  the  town  of  Concord? 
A.  I  see  through  trucks,  but  I  can’t  testify  particularly  to 
that. 

Q.  You  have  no  knowledge  of  what  your  competition  is  in 


the  towns  in  which  you  distribute?  A.  Yes,  we  see  these 
people,  that  is  right. 

Q.  Would  you  carefully  check  the  list  to  indicate  if  there 
are  any  of  them  there  whom  you  have  some  question  as  to 
whether  they  are  doing  any  business,  or  whether  there  are 
others  whom  you  think  probably  are?  A.  I  wouldn’t  ques¬ 
tion  any  of  them.  I  don’t  think  of  any  others  offhahd. 

Q.  How  about  the  town  of  Acton,  which  is  the  first  of  the 
list?  A.  As  far  as  I  know,  that  is  it. 

Q.  And  Carlyle?  A.  Yes. 

1204  Q.  And  Wayland?  A.  I  really  don’t  know  any¬ 
thing  about  Wayland,  frankly. 

Q.  You  did  indicate  that  you  did  business  in  Wayland, 
did  you  not?  A.  We  go  into  the  corner  or  one  edge  bf  Way- 
land  that  is  right. 

Q.  So  at  least  your  name  should  be  added  to  that  fist.  Do 
you  have  a  license  to  do  business  in  Wayland?  A.  fres,  we 
do. 

Q.  Would  you  check  the  list  of  dealers  indicate^  under 
the  town  of  Lincoln,  and  tell  us  whether,  in  your  ^pinion, 
all  of  those  dealers  are  doing  business  there?  A.  I!  believe 
they  are.  Some  of  those  are  stores.  They  are  noi  actual 
milk  dealers. 

Q.  Would  you  tell  us  which  they  are  ?  A.  Bowles^  Davis, 
Danosky,  that  is  a  restaurant,  Fernald,  Herd. 

Q.  WLere  do  they  get  their  milk  supply,  from  othter  deal¬ 
ers  or  own  farm  production  ?  A.  Other  dealers,  I  would  as¬ 
sume.  Yes,  I  am  sure  they  are  other  dealers. 

Q.  Do  I  understand  it,  then,  that  you  have  to  hav$  a  milk 
license  to  dispense  milk  in  the  town  of  Lincoln?  A. 

1205  I  presume  the  stores  do.  I  don’t  know  anything  about 

that.  | 

By  Mr.  Krause : 

Q.  Did  you  say  these  were  stores  or  restaurants?  Or 
Both?  A.  Well,  Danosky  is  a  restaurant.  Fernald  is  a  road¬ 
side  cabin.  The  others  are  stores. 
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By  Mr.  Derr: 

Q.  Are  you  familiar  with  the  dealers  operating  in  the 
town  of  Weston?  A.  No,  I  am  not. 

Q.  But  you  do  sell,  I  think  you  indicated — A.  Yes,  we  do. 

Examiner  Hyde :  Finish  it.  You  do  sell — 

Q.  — there? 

Examiner  Hyde :  And  the  answer  is  yes  ? 

The  Witness :  Yes. 

Mr.  Derr:  That  is  all. 

Examiner  Hyde :  Any  other  examination? 

Mr.  Swonger :  One  question. 

Examiner  Hyde :  Dr.  Swonger? 

By  Mr.  Swonger : 

Q.  Do  you  know  if  Hood  gets  into  Concord  ?  A.  Yes. 

Examiner  Hyde:  Any  other  examination? 

1206  By  Mr.  Burke : 

Q.  I  have  a  couple  more  questions  to  ask  you.  Has  your 
business  expanded  in  recent  years?  A.  Reasonably. 

Q.  Most  of  the  expansion,  I  take  it  from  what  you  say 
because  you  are  trying  to  protect  your  10  percent  shipments 
into  the  Boston  pool,  has  been  in  the  State  areas,  is  that 
right?  A.  No. 

Q.  Well,  it  has  been  just  as  great  in  the  State  areas  or 
you  wouldn’t  have  trouble  protecting  your  10  percent  ship¬ 
ments?  A.  that  is  right. 

Q.  So  you  haven’t  suffered  any  great  competition  from 
the  State  areas  through  unregulated  milk,  have  you?  A.  No. 

Q.  And  you  could  accomplish  all  you  wish  to  achieve  by 
increasing  your  sales  in  the  Boston  area,  is  that  right?  A. 
That  is  right. 

Mr.  Burke :  No  further  questions. 

Examiner  Hyde :  Any  further  examination? 

By  Mr.  Derr : 

Q.  Mr.  De  Normandie,  I  believe  in  answer  to  Dr. 
Swonger ’s  questions — I  think  his  question  was  do  you  know 
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whether  Hood  does  business  in  the  town  of  Concord,  and 
you  said  yes.  Do  you  mean  you  knew  whether  they 
1207  did  or  knew  that  they  did?  A.  That  they  did. 

Q.  Do  you  know  from  what  plant  the  milk  comes?  A.  No, 
I  dont. 

•  *  *  #  #  «  •  #|# 

1214  Frances  V.  Adams  was  called  as  a  witness]  and, 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 

By  Mr.  Burke :  j 

Q.  Your  name,  please  ?  A.  Francis  V.  Adams. 

Q.  And  where  do  you  live,  Mr.  Adams?  A.  In  Westbrook. 
Q.  And  are  you  a  producer?  A.  I  am. 

Q.  And  to  whom  do  you  deliver?  A.  Twin  Maple  Farm, 
Frank  Holton. 

Q.  And  are  you  a  member  of  the  Central  Massachusetts 
Dairy  Association?  A.  Iam. 

Q.  Are  you  also  a  member  of  the  NEMPA?  A.  I 

1215  am. 

Q.  Do  you  hold  any  office  in  the  NEMPA?  A.! I  do, 

locally. 

Q.  What  one?  A.  President  of  the  local. 

Q.  And  what  is  the  local?  A.  Well,  it  is  the  local  member¬ 
ship — 

Q.  I  mean  covering  what?  A.  Westborough-Northbor- 
ough. 

Q.  The  Westborough-Northborough  local?  A.  Yes. 

Q.  Have  you  a  statement  ?  A.  Yes. 

Q.  Will  you  proceed?  A.  My  name  is  Francis  V.  Adams,  a 
dairy  farmer  in  Westborough,  shipping  my  milk  to  {Twin 
Maple  Farm  in  Framingham.  I  previously  sold  in  the  Boston 
market.  While  so  doing  my  neighbors  enjoyed  a  better  price 
in  the  Framingham  area.  Three  years  ago  it  was  a  case  of 
putting  in  a  larger  investment  to  install  a  bulk  tank  oir  else 


i 
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be  dropped,  and  I  had  the  offer  to  go  into  the  Framingham 
market.  Since  that  time,  my  prices  have  ranged  from  20 
cents  to  89  cents  per  hundred  more  than  the  Boston  blend 
price  on  a  3.7  basis  for  the  same  months.  I  believe  that  the 
Federal  formula  has  resulted  in  some  unnecessary  price 
cuts  in  the  milk  market,  but  no  one  can  argue  that 
121G  our  costs  have  gone  down  in  the  last  five  years. 

Labor  and  machinery  have  taken  sharp  increases. 
Although  I  am  really  not  proud  of  the  fact  at  this  time,  I  am 
president  of  the  Westborough-Northborough  local  of  the 
NEMPA  but  I  stand  here  in  opposition  to  their  proposal  to 
include  the  Framingham  area  in  the  Boston  pool,  and  I  have 
argued  with  both  Mr.  Adams  and  Mr.  Swonger  on  the  mat¬ 
ter.  At  the  annual  meeting  held  a  couple  of  months  ago, 
many  of  our  local  members  put  John  Adams  on  the  spot, 
and  he  made  two  admissions:  First,  that  we  had  one  very 
good  argument  in  that  it  would  not  probably  raise  the 
Boston  blend  price  even  a  penny  a  hundredweight,  although 
it  would  reduce  our  price  at  an  estimated  40  to  50  cents  per 
hundredweight;  and  secondly  that  the  NEMPA  file  a  peti¬ 
tion  for  this  area  in  spite  of  the  fact  that  the  Framingham 
sales  committee  had  voted  against  so  doing. 

Q.  I  wish  to  inject  this  at  this  time.  I  believe  the  theory 
that  our  price  would  have  been  raised  by  the  supply-demand 
clause  is  purely  conjecture,  because  if  we  were  to  be  under 
the  Federal  order,  we  would  probably  do  like  everyone  else, 
we  would  make  all  the  milk  we  could. 

I  might  say,  in  selling  to  Mr.  Holton,  we  try  to  keep  as 
even  as  we  can.  My  production  in  1954  was  seven  percent 
higher  in  October  and  November  than  it  was  in  May 
1217  and  June.  The  year  before  that,  it  w’as  just  slightly 
higher  in  May  and  June,  but  not  very  much.  That 
was  caused  because  of  the  drought  in  the  fall.  When  at  the 
Farm  Bureau  convention  in  New  York  last  summer,  I  had 
the  privilege  to  hear  J.  Earl  Coke,  an  Assistant  Secretary 
of  Agriculture  speak.  He  said  their  department  had  too 
much  authority  and  wanted  to  delegate  some  of  it  back  to 


539 


i 

the  grassroots,  and  for  the  Government  to  do  only  those 
things  which  cannot  be  done  better  by  each  state  and 
county. 

I  think  this  is  a  fine  place  to  begin.  In  Saturday’s ! Wor¬ 
cester  paper  I  read  an  editorial  on  who  should  control  milk. 
It  ended  with  these  three  sentences  which  I  quote:  4 It  is 
very  difficult  for  an  outsider  to  assess  the  relative  me^it  of 
both  sides.  The  final  decision  will  be  made  by  the  votes  of 
the  affected  farmers  themselves.  That  is  the  way  it  should 
be  in  a  democracy.  ’ 9 

I  wish  the  second  sentence  was  a  fact,  and  then  I  could 
agree  with  the  last  one.  But  since  the  second  sentence  is  en¬ 
tirely  untrue,  the  third  is  likewise  false.  As  it  now  stands, 
NEMPA  can  vote  as  a  group  of  several  thousand  members 
and  vote  against  my  wishes  and  many  more  NEMPA  mem¬ 
bers.  I  think  I  speak  for  all  the  NEMPA  members  whoj  send 
to  Framingham,  in  saying  that  we  are  all  opposed  tp  this 
extension.  The  farmers  really  affected  have  no  votes  as 
these  several  thousand  against  the  170  satisfied  pro- 
1218  ducers  in  the  area  is  entirely  unfair.  Producers 
and  dealers  alike  in  this  area  are  satisfied  and  there 
is  no  serious  threat  of  any  price  cutting.  NEMPA  ihain- 
tains  that  their  proposal  would  give  Massachusetts  j  pro¬ 
ducers  a  market.  I  believe  this  is  contrary  to  the  facts.! 

Use  Worcester  as  an  example.  They  have  never  beenj  able 
to  change  the  source  of  supply  of  one  of  the  largest  handlers 
of  upcountry  milk  in  the  Worcester  area,  and  I  have  jbeen 
told  that  they  have  tried  hard  enough.  There  is  very  good 
reason  to  believe  that  many  more  who  now  have  markets 
will  close  theirs  if  a  Federal  order  is  extended  to  this  area. 
A  Federal  order  does  not  guarantee  anyone  a  markejt.  It 
simply  equalizes  your  price  with  every  other  producer  in 
New  England  if  you  already  have  a  market  for  your  tnilk. 
As  it  is  disadvantageous  to  producer  dealers,  they  are  apt  to 
drop  some  of  their  producers  and  purchase  from  out  of 
State  regulated  sources.  I  am  sure  the  manager,  the  assis¬ 
tant  manager  and  economist  of  NEMPA  would  not  waUt  us 
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to  vote  each  of  them,  if  we  could,  a  reduction  in  salary 
amounting  to  $500  or  $2,000  yearly.  Yet  that  is  precisely 
what  they  are  trying  to  do  to  every  dairy  farmer  in  this 
area,  and  our  budget  will  not  stand  such  a  cut. 

For  these  reasons,  worthy  sir,  I  hope  the  proposals  to  ex¬ 
tend  the  Boston  order  will  be  rejected  by  the  Department  of 
Agriculture. 

1219  Q.  Mr.  Adams,  some  mention  has  been  made  of  the 
so-called  Morando  Load.  Did  you  transfer  off  the 

Morando  load  to  Holton?  A.  He  still  hauls  my  milk. 

Q.  Were  there  other  gentlemen  who  were  shipping  milk  on 
that  load  that  transferred  to  Holton  at  about  the  same  time? 
A.  There  were. 

Q.  Do  you  remember  who  they  were?  A.  There  was  Wal¬ 
ker  in  Westborough,  Ed  Dunn. 

Q.  Bowman?  A.  Yes,  Norman  Bowman  and  myself  went  to 
Twin  Maple.  There  was  Eldon  Marshall  and  Lowell  Walker 
who  went  to  the  Worcester  market. 

Q.  And  Sparrow?  A.  I  wouldn’t  know  whether  he  was  on 
the  Morando  load  or  not. 

Q.  Do  you  know  where  he  ships?  Does  he  ship  to  Sun¬ 
shine?  A.  I  think  so.  He  is  shipping  to  Framingham,  I  know. 

Q.  Do  you  know  how  many  NEMPA  members  there  are 
in  the  state  area?  That  is,  in  this  particular  state  area  here 
we  are  talking  about?  A.  To  the  best  of  my  knowledge  there 
are  about  30. 

Q.  You  are  opposing  both  proposal  1  and  2,  is  that  right? 
Proposal  1  is  the  NEMPA  proposal  of  just  seven 

1220  towns  in  Middlesex  County  and  Proposal  2,  as 
I  remember  it,  is  the  proposal  of  Northern  Farms, 

and  Maine  Dairymen,  to  include  all  of  Middlesex  County. 
A.  I  am  opposed  to  both  of  them. 

Mr.  Burke :  No  further  questions. 

Examiner  Hyde :  You  may  cross-examine. 

Cross-Examination 

By  Mr.  Krause : 

Q.  According  to  the  map  that  I  have  here,  which  is  the 
same  basic  map  as  Exhibit  17  in  the  record,  it  would  appear 
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that  Northborough  and  Westborough  are  in  Worcester 
County,  and  not  in  Middlesex  County,  is  that  right?  A. 
That  is  right. 

Q.  Are  not  those  two  townships  or  towns  immediately  ad¬ 
jacent  to  the  Worcester  marketing  area?  A.  They  inter¬ 
mingle. 

Q.  Well,  what  I  was  going  to  ask  you  was  which  |way  the 
milk  goes  from  those  two  towns  of  Northborough  and  West- 
borough.  Does  it  principally  go  east  or  principally  west? 
A.  It  goes  both  ways. 

Q.  So  that  some  of  the  milk  out  of  the  towns  ot  North¬ 
borough  and  Westborough  does  go  into  the  marketing  area 
for  the  Worcester  Federal  order?  A.  I  would  say  most  of 
it  goes  to  Framingham. 

1221  Q.  To  Framingham?  Most  goes  to  Framingham? 
A.  Yes. 

Q.  And  some  goes  to  the  marketing  area  covered  by  the 
Worcester  Federal  order?  A.  Well,  some,  yes. 

Mr.  Krause:  Thank  you. 

Examiner  Hyde :  Any  other  examination? 

By  Mr.  Derr: 

Q.  Mr.  Adams,  I  have  just  one  question.  Do  you  l^ave  the 
same  objection  with  reference  to  the  possible  inclusion  of 
the  town  of  Ayer,  with  its  related  military  installations  that 
you  do  with  the  other  areas  proposed  to  be  included  in  the 
marketing  area?  A.  I  don’t  know  that  I  quite  g^t  your 
question  there. 

Examiner  Hyde:  Ask  it  again,  then.  Can  you  jnake  it 
clearer? 

Mr.  Derr :  I  will  try. 

By  Mr.  Derr : 

Q.  As  I  understand  it,  the  primary  business,  as  far  as  an 
outlet  for  milk,  in  the  town  of  Ayer  is  the  military  (jontract 
at  Fort  Devens.  There  has  been  a  proposal  to  include  the 
town  of  Ayer  in  both  the  Worcester  or  the  Boston  market¬ 
ing  area.  My  question  was  concerning  your  objection  to 
extension  of  the  Boston  marketing  area  to  include  the 
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1222  town  of  Ayer,  whether  you  would  have  equal  objec¬ 
tion  to  including  the  town  of  Ayer  as  the  rest  of 

Middlesex  County?  A.  Do  you  mean  just  the  town  of  Ayer? 

Q.  Yes.  A.  I  might  say  that  we  were  talking  about  that 
yesterday  afternoon,  and  we  didn’t  see  any  objection  to  the 
town  of  Ayer,  because  it  is  mostly  Government  sales  in  the 
town  of  Ayer. 

Examiner  Hyde :  Any  other  examination? 

By  Mr.  Whitney : 

Q.  Do  Twin  Maple  Farms  retail  in  Framingham?  A.  Yes. 
Q.  And  Natick?  A.  Yes. 

Q.  And  other  communities?  A.  Yes.  They  retail  in  Wes¬ 
ton,  as  far  as  that  goes. 

Q.  Any  other  communities  in  Middlesex  County?  A.  I 
wouldn’t  know  that.  I  just  know  what  I  see. 

Examiner  Hyde :  Anything  else  from  this  witness? 

Mr.  Adams,  you  are  excused.  Thank  you  very  much. 

(Witness  excused.) 

Mr.  Burke :  Mr.  Hearing  Officer,  at  this  time  I  would  like 
to  make  a  request  that  I  made  at  other  hearings,  mindful 
that  a  referendum  comes  later,  and  not  wanting  to  burden 
the  record  unduly  with  names.  Nevertheless,  there  are 

1223  gentlemen  who  have  come  here  today,  I  understand, 
whom  I  did  not  intend  to  put  on  in  the  regular  course 

as  witnesses  who,  nevertheless,  might  wish  to  record  an 
opposition  to  Proposals  1  and  2.  I  would  like  to  let  them 
come  forward  and  state  their  name,  address,  the  person  to 
whom  they  ship,  and  the  association  or  associations  to  which 
they  belong. 

Could  that  be  done,  sir  ? 

Examiner  Hyde:  That  can  be  done.  We  are  very  glad 
to  have  those  people  here.  And  even  though  they  may 
register  now  their  opposition  to  this  expansion,  proposed 
expansion,  we  want  them  to  feel  welcome  to  come  back  this 


afternoon,  tomorrow,  and  every  day  until  this  hearing  is 


over. 

Come  forward,  gentlemen. 

Mr.  Locke:  I  am  Roderick  Locke,  Framingham,  ajnd  I 
ship  to  Waverney  Farms,  and  I  am  a  member  of  the  Central 
Massachusetts  Association  and  the  New  England  MilkjPro- 
ducers  Association. 

Mr.  Thompson:  Carl  Thompson,  from  Stow,  Massachu¬ 
setts,  and  I  sell  to  Hans  Erickson,  in  Maynard.  I  am  a 
member  of  the  Central  Massachusetts  Association. 

Mr.  George:  Freeland  R.  George,  Stow,  Massachusetts, 
and  I  ship  to  Erickson,  the  Erickson  Dairy,  and  I  belong  to 
the  Farm  Bureau,  and  the  Central  Massachusetts  Producers 
Association. 

1224  Mr.  Christiansen:  I  ain  Frederick  Christiansen 
and  I  sell  to  Erickson  Dairy,  and  I  belong  t<}  the 
Central  Massachusetts  Producers  Association  and  the  Farm 

I 

Bureau. 

Mr.  Jackson:  Joseph  M.  Jackson,  Marlborough,  ahd  I 
am  a  producer-dealer,  and  I  sell  partly  to  Dorchester  Dairy. 
I  am  a  member  of  the  Massachusetts  Central  Dairy  Associa¬ 
tion. 

Mr.  Wheeler :  I  am  Willard  Wheeler,  from  South  Berlin, 
shipping  to  Albert  Sukis,  in  Hudson.  I  am  a  member  of  the 
Central  Massachusetts  Association. 

Mr.  Chapman:  Earl  E.  Chapman,  from  Barre,  Massa¬ 
chusetts,  I  ship  to  Twin  Maple,  to  Frank  Holton,  and  t  am 
opposed  to  the  Federal  control.  I  don’t  belong  to|  the 
NEMPA.  I  do  belong  to  the  Central  Massachusetts  Asso¬ 
ciation. 

Mr.  Peck:  I  am  John  H.  Peck,  from  Great  Road,  Stow, 
Massachusetts.  I  sell  to  Maplecrest  Dairy,  in  Maynard.  I 
belong  to  the  Central  Massachusetts  Association. 

Mr.  Bentley:  Leonard  Bentley,  Barre,  Massachusetts. 
I  ship  to  Twin  Maple,  in  Framingham.  I  belong  to|  the 
CMPA  and  the  NEMPA. 

Miss  McGregor:  I  am  Miss  F.  J.  McGregor,  from  Sher- 
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born,  Massachusetts,  a  dealer  for  Twin  Maples,  Framing¬ 
ham.  I  am  a  member  of  the  Central  Massachusetts  and  also 
NEMPA. 

Mr.  Carpenter:  I  am  Clarance  A.  Carpenter,  the  Happy 
Acres  Farm,  Cochituate,  Massachusetts,  shipping  to  Twin 
Maple  Farm.  I  am  a  member  of  the  Central  Massachusetts 
Dairy  Association. 

1225  Mr.  Nesbit :  I  am  Nesbit  Clark,  of  Elm  Tree  Farm, 
Millis,  Massachusetts,  adjoining  Sherborn,  I  ship  to 

S.  R.  McDonald,  in  Foxboro,  Massachusetts.  I  am  a  member 
of  the  Southeastern  Massachusetts  Milk  Producers  Asso¬ 
ciation,  from  Bridgewater. 

Mr.  Jackson:  J.  Donald  Jackson,  of  52  William  Street, 
Marlborough.  I  am  a  producer  for  my  father,  to  Dorchester 
Dairy.  I  am  a  member  of  the  Central  Massachusetts  Dairy 
Association. 

#•••••••• 

1226  Vincent  Bedard  was  called  as  a  witness,  and,  hav¬ 
ing  been  first  duly  sworn,  was  examined  and  testified 

as  follows : 

Direct  Examination 
By  Mr.  Krause : 

Q.  What  is  your  full  name?  A.  Vincent  Bedard. 

Q.  Where  do  you  live?  A.  Oxford. 

Q.  That  is  in  Massachusetts?  A.  Yes. 

Q.  And  are  you  a  sub-dealer  for  Mr.  Remie?  A.  I 

1227  am. 

Q.  And  what  dairy  does  he  operate?  A.  Schoiniere. 
Q.  I  show  you  Exhibit  No.  37,  for  identification,  and  I 
ask  you  whether  you  recognize  that  piece  of  paper. 

(Document  handed  to  witness) 

A.  I  do. 

Q.  Could  you  tell  us  what  the  paper  is,  where  you  ob¬ 
tained  it,  when  you  obtained  it,  from  whom  you  obtained  it, 
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and  the  persons  present  at  that  time?  A.  Well,  it  is  a  paper 
that  was  given  to  me  to  buy  milk  at  less  than  what  [I  was 
paying,  and  I  got  it  in  back  of  one  of  the  places  where  I 
peddle  milk. 

Q.  Where  was  that?  A.  In  Oxford,  behind  Jackson’s 
Dairy  Bar.  It  was  given  to  me  by — well,  he  was  introduced 
to  me  as  Tom  Deary,  Jr. 

Q.  Who  introduced  you?  A.  A  fellow  by  the  name  of — 
I  can’t  for  the  life  of  me  think  of  his  name  now.  Dougherty. 

Q.  Will  you  spell  that?  A.  Gee,  I  couldn’t. 

Q.  Do  you  know  Mr.  Dougherty?  A.  I  have  met  him,  yes. 

Q.  Who  is  he?  A.  He  works  for  Mr.  Deary. 

Q.  When  did  this  happen?  A.  September  1054. 

1228  Q.  And  is  this  the  same  piece  of  paper  that  h^  gave 
you  ?  A.  That  is  the  piece  of  paper. 

Q.  Just  as  it  now  appears  ?  A.  Just  as  it  appears. 

Q.  Did  you  have  any  conversation  with  Mr.  Dougherty 
or  Mr.  Deary  at  that  time,  Mr.  Deary,  Jr? 

Examiner  Hyde:  Wait  a  minute.  The  witness  has j testi¬ 
fied,  at  least  he  has  given  me  the  impression,  that  he  Is  not 
sure  that  that  was  Mr.  Deary,  Jr. 

By  Mr.  Krause : 

Q.  With  the  person  that  was  introduced  to  you  a£  Mr. 
Deary,  Jr.,  by  Mr.  Dougherty?  A.  That  is  right. 

Q.  Did  you  have  a  conversation  with  him  about  this?  A. 
Well,  not  too  much. 

Q.  What  was  said?  A.  I  mean,  he  just  told  me  if  I  vould 
buy  milk  there  I  could  save  a  lot  more  money  than  !l  am 
where  I  am  buying  presently. 

Q.  Did  he  give  you  this  as  a  list  of  the  prices  he  would 
charge?  A.  That  was  the  list  of  prices  he  said  he  yrould 
charge  me. 

Mr.  Krause :  Mr.  Remie,  do  you  want  to  offer  this 

1229  as  an  exhibit? 

Mr.  Remie:  That  is  right. 

Examiner  Hyde:  Have  you  any  questions  with  respect 
to  the  admissibility  of  Exhibit  No.  37? 
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Mr.  Burke:  I  would  like  to  know  who  the  witness  says 
gave  it  to  him.  He  has  two  men  present  and  doesn’t  tell  us 
who  gave  it  to  him. 

Can  you  tell  us  who  gave  it  to  you  ? 

The  Witness:  This  slip?  Tom  Deary,  Jr. 

Examiner  Hyde :  Any  objection  ? 

Exhibit  37  is  received  in  evidence. 

(Exhibit  No.  37  was  received  in  evidence.) 

Examiner  Hyde:  Is  there  anything  else  from  this  wit¬ 
ness? 

Mr.  Krause:  I  have  no  other  questions,  unless  Mr.  Remie 
has  some. 

Examiner  Hyde :  You  may  cross-examine. 

Cross-Examination 
By  Mr.  Burke : 

Q.  Mr.  Bedard,  you  say  that  you  received  this  slip  of 
paper  in  September  of  1954?  A.  Right. 

Q.  What  part  of  September?  A.  The  first  part. 
1230  Q.  Is  there  something  that  stands  out  in  your 
memory  that  is  associated  with  the  date?  A.  There 
is. 

Q.  What  is  it?  A.  Well,  two  weeks  prior  to  that  I  was  on 
vacation,  and  while  I  was  on  vacation,  Mr.  Deary  Brother’s 
man  went  through  my  territory  and  solicited  everyone  of 
my  wholesale  customers.  When  I  come  back  I  had  lost  about 
six  customers.  That  is  why  I  know  it  was  in  September. 

Q.  As  a  matter  of  fact,  you  were  having  trouble  with  your 
supplier,  were  you  not,  at  that  time?  A.  No,  sir. 

Q.  And  didn’t  you  so  say  to  Mr.  Dougherty?  A.  Having 
trouble  with  him  ? 

Q.  Didn’t  you  tell  Mr.  Dougherty  that  you  were  having 
a  bit  of  trouble  with  your  producer  and  you  might  be  in¬ 
terested  in  going  somewhere  else?  A.  No,  sir,  never. 

Q.  How  many  times  did  you  see  Mr.  Dougherty?  A. 
Twice. 
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Q.  And  how  many  times  did  you  see  Mr.  Deary?  Aj  Once. 
Q.  And  when  did  you  see  Mr.  Dougherty  first?  A.  One 
day  before  I  seen  Mr.  Deary. 

Q.  When  was  that?  Also  early  September?  A. 

1231  Yes,  sir. 

Q.  Might  it  have  been  the  end  of  August  ?|  A.  I 

doubt  it. 

Q.  Well,  you  are  not  quite  certain?  A.  It  was  in!  early 
September. 

Q.  I  thought  you  just  said  a  moment  ago  that  you  doubted 
it.  It  might  very  well  have  been  at  the  end  of  Abgust, 
might  it  not  ?  A.  Nope,  I  don ’t  think  so. 

Q.  When  did  you  take  this  vacation  you  speak  aboqt?  A. 
The  last  week  in  August. 

Q.  The  last  week  in  August.  Then  how  would  there  be 
any  doubt  in  your  mind?  Did  you  see  him  while  you  were 
on  your  vacation?  A.  No,  sir. 

Q.  And  I  say  that  you  talked  with  Mr.  Deary  an4  with 
Mr.  Dougherty?  A.  Right. 

Q.  On  one  occasion,  and  with  Mr.  Dougherty  on  tw^?  A. 
Right. 

Q.  What  was  the  substance  of  the  conversation  the  first 
time  you  talked  with  Mr.  Dougherty?  A.  Mr.  Dougherty 
had  asked  me  to  buy  milk  from  Deary’s,  that  “I  can  save 
you  a  lot  of  money.  ’  ’ 

Q.  That  is  all  he  said?  A.  Yes. 

1232  Q.  What  did  you  say?  A.  I  told  him  I  didn’t,  think 
he  could,  and  he  said,  ‘‘Well,  I  will  get  you  a! price 

list  and  show  you.  ” 

Q.  You  didn’t  say  anything  to  him  then  about  having 
taken  any  -customers  away  from  you,  did  you?  A.  Noi 
Q.  But  you  say  that  you  were  very  much  upset,  were  you, 
because  you  had  lost  some  customers  from  Mr.  Deajry,  is 
that  right?  A.  No,  I  wasn’t  upset.  It  is  a  free  countr^. 

Q.  Well,  you  didn’t  mean  to  imply  anything  bad  about 
the  fact  that  he  had  solicited  and  obtained  a  few  customers, 
did  you?  A.  No. 
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Q.  And  so  far  as  you  knew,  that  was  good,  clean  American 
competition,  is  that  right?  A.  Well,  not  very  clean  when  the 
man  is  on  vacation  and  they  go  out  and  take  over.  I 
wouldn’t  call  it  very  good  and  clean. 

Q.  Somebody  has  to  supply  them,  didn’t  they?  A.  Well, 
they  were  being  supplied. 

Q.  Well,  at  any  rate,  that  was  the  only  part  of  unclean¬ 
liness,  was  it,  the  fact  that  it  was  during  your  vaca- 

1233  tion?  A.  I  would  say  so,  yes. 

Q.  And  you  didn’t  complain  about  that  to  Mr. 
Dougherty  the  first  time  you  saw  him,  did  you?  A.  No. 

Q.  What  did  he  say,  that  he  would  go  get  you  some  prices  ? 
A.  That  is  right. 

Q.  Where  did  that  conversation  take  place?  A.  The  same 
place.  That  is  where  he  knew  he  could  find  me,  right  there, 
each  morning. 

Q.  You  are  always  there,  are  you?  A.  Yes. 

Q.  I  see.  So  the  following  day  you  say  he  brought  back 
Mr.  Deary,  is  that  right  ?  A.  That  is  right. 

Q.  And  he  introduced  you  to  Mr.  Deary?  A.  Yes,  sir. 

Q.  And  then  what  happened?  A.  He  submitted  the  price 
list.  That  is  all. 

Q.  He  said* 4 Here  take  this.”?  A.  Yes. 

Q.  Did  he  write  it  out  for  you?  A.  No,  it  was  all  written 
out  when  he  handed  it  to  me. 

Q.  It  was  all  written  out.  I  see.  Were  you  the  one  who 
had  asked  for  a  quotation  of  regular  milk  in  dis- 

1234  pensers?  A.  No. 

Q.  What  kind  of  quotation  had  you  asked  for?  A. 
I  didn’t  ask  for  any. 

Q.  You  didn’t  ask  for  any,  but  they  met  you  the  second 
time  in  order  to  give  it  to  you  whether  you  had  asked  for  it 
or  not,  is  that  it?  A.  Right. 

Q.  And  you  expected  to  see  them  that  day,  did  you?  A. 
No,  I  didn’t.  I  didn ’t  know  when  I  would  see  them. 

Q.  You  were  very  much  surprised  when  they  arrived  in 
back  of  the  Diner  again,  is  that  it?  A.  That  is  right. 
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Q.  So  they  didn’t  say  anything  to  you  about  it,  whether 
they  could  deliver  or  when  they  would  deliver  or  whether 
you  would  be  interested  or  anything  like  that,  is  that  it?  A. 
No,  they  didn’t. 

Q.  You  have  given  us  the  entire  conversation,  have!  you? 
A.  That  is  right. 

Q.  And  the  second  day,  all  they  did  was  say,  “Her^,  this 
is  it,”  is  that  right?  A.  Do  you  expect  me  to  remember  word 
for  word  what  might  have  gone  on? 

Q.  Well,  it  is  rather  important,  isn’t  it?  You  remember 
part  of  it,  can’t  you  remember  the  rest?  A.  I  ^ould 

1235  hate  to  say  that  I  could  say  it  word  for  word. 

Q.  By  the  way,  during  the  noon  recess,  yop  en¬ 
gaged  in  conversation  with  the  Government  attorney],  Mr. 
Krause,  didn ’t  you  ?  A.  I  may  have  met  him,  yes. 

Q.  You  know  you  met  him.  You  talked  some  littlel  time 
with  him,  didn’t  you?  A.  No. 

Q.  And  you  went  over  with  the  Government  attorney 
what  you  were  going  to  say,  is  that  right?  A.  No. 

Q.  No?  Didn’t  he  suggest  to  you  that  it  might  be  well  to 
remember  the  entire  conversation? 

Mr.  Krause :  I  think,  Mr.  Presiding  Officer,  this  is  going 
much  too  far. 

Mr.  Burke:  I  think  it  went  much  too  far,  Mr.  Hearing 
Officer,  and  I  say  so  for  the  record,  when  the  Government 
undertakes  to  put  on  as  its  own  witness  this  gentleman. 

Mr.  Krause :  May  I  make  this  very  clear,  Mr.  Presiding 
Officer,  we  are  here  to  develop  the  actual  facts  that  are 
pertinent  to  this  hearing.  We  are  not  here  to  conceal  facts. 
We  are  here,  as  I  indicated,  to  present  information  j  that 
may  be  pertinent  if  a  particular  witness  or  a  particular 
party  is  not  represented  by  counsel,  as  was  Mr.  Remiej  who 
came  here  voluntarily  as  a  witness,  and  who  was  forced  by 
Mr.  Burke  to  bring  this  man.  I  think  that  we  jhave 

1236  every  obligation  to  find  out  for  the  record  what  this 
man  has  to  say. 
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Examiner  Hyde :  Do  I  have  anything  before  me  to  rule 
on? 

Mr.  Burke:  I  think  you  have  a  question  as  to  whether 
Mr.  Krause  advised  him  he  should  tell  all  the  conversation. 
Examiner  Hyde :  I  will  let  him  answer. 

Mr.  Krause:  I  object  to  the  question,  Mr.  Presiding 
Officer,  it  implies  improperly  that  I  advised  him  to  say 
anything. 

Examiner  Hyde:  If  you  did  not  advise  him  to  say  any¬ 
thing,  the  witness  can  say  so.  I  will  let  the  witness  answer. 
Overruled. 

(The  Reporter  read  from  his  notes  as  requested.) 

The  Witness:  No,  sir. 

Examiner  Hyde :  Wait  a  minute.  Did  he  suggest  to  you 
anything  about  the  conversation? 

The  Witness :  Not  a  great  deal. 

By  Mr.  Burke : 

Q.  What  did  he  say  to  you  ?  A.  Well,  he  told  me  he  was 
going  to  show  the  paper  as  an  exhibit.  That  is  all.  He  told 
me  to  say  where  I  got  it — 

Q.  He  told  you  where  you  got  it?  A.  No,  he  told  me  to 
tell  where  I  got  it. 

1237  Q.  Nothing  about  any  conversation?  A.  No. 

#*•#**••• 

1239  By  Mr.  Burke : 

Q.  You  have  given  us,  sir,  all  the  conversation 
that  you  remember  ever  having  had  with  these  two  gentle¬ 
men  on  this  particular  subject,  is  that  right?  A.  Yes,  sir. 
Q.  You  remember  nothing  more?  A.  No,  sir. 

Q.  All  right.  Now  I  would  like  to  ask  you  another  ques¬ 
tion,  and  that  is  how  did  the  photostat  come  to  be  prepared? 

By  the  way,  have  you  ever  seen  a  photostat  of  this  par¬ 
ticular  document,  Exhibit  37  ?  A.  Have  I  ever  seen  one  ? 
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Q.  Have  you  ever  seen  a  photostat  of  Exhibit  37  ? 

1240  A.  Yes. 

Q.  Where?  A.  At  the  dairy. 

Q.  At  whose  dairy?  A.  Schoiniere’s. 

Q.  That  is,  after  you  got  this  slip  of  paper  you  speak 
about,  you  went  back  and  talked  to  Mr.  Remie,  is  that  r|ght? 
A.  Yes,  sir. 

Q.  And  you  said,  “See  what  I  can  buy  milk  for?  You 
ought  to  sell  it  to  me  cheaper.”  Is  that  right?  A.  No,  I 
didn’t  use  them  words. 

Q.  At  any  rate,  do  you  know  anything  about  the  prepara¬ 
tion  of  a  photostat  called  Exhibit  32  ? 

(Document  handed  to  witness.) 

A.  Do  I  know  anything  about  it  ? 

Q.  Yes.  A.  I  have  seen  it,  yes. 

Q.  Do  you  know  anything  about  its  preparation?  A.j  No. 
Q.  Do  you  know  whether  it  was  prepared  by  Mr.  Repaie? 
A.  I  don’t  know. 

Mr.  Krause :  The  witness  has  said  he  didn’t  know,  j 
By  Mr.  Burke : 

Q.  Or  do  you  know  whether  it  was  prepared  by  i  the 
NEMPA?  A.  No.  : 

1241  Q.  You  have  no  knowledge  of  it?  A.  No. 

Q.  At  any  rate,  you  had  no  part  in  this  particular 
photostat,  is  that  right?  A.  Right. 

Q.  All  you  know  is  that  you  went  back  and  you  gavej  the 
slip  to  Mr.  Remie,  is  that  right?  A.  Right.  | 

*  •  «  #  •  #  *  •  |  • 

1243  Harold  F.  Lowell  was  called  as  a  witness,  and,  pav¬ 
ing  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Mr.  Burke :  This  is  directed  to  Proposal  13, 1  believe,  j 

Direct  Examination 
By  Mr.  Burke : 

Q.  What  is  your  name,  sir?  A.  Harold  F.  Lowell. 

Q.  And  where  do  you  live  ?  A.  Mendon. 
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Q.  And  yon  are  a  member  of  the  Southeast  Dairymen’s 
Association?  A.  That  is  right. 

Q.  And  you  are  a  producer?  A.  I  am  a  dealer. 

1244  Q.  A  producer-dealer?  A.  A  producer-dealer. 

Q.  How  many  producers  do  you  have?  A.  Twelve. 
Q.  As  well  as  your  own  home  farm  production?  A.  Well, 
including  that. 

Q.  Yourself  and  11  others  ?  A.  Yes. 

Q.  And  on  what  plan  do  you  pay  your  producers?  A.  The 
use  plan. 

Q.  On  the  use  plan,  accounting  for  butterfat  and  Class  II 
and  Class  I  utilization?  A.  That  is  right. 

Q.  What  sort  of  ratio  of  Class  I  to  Class  II  have  you  had 
over  recent  years?  A.  Well,  it  has  been  practically  all  Class 
I,  except  in  May  and  June,  perhaps.  I  would  say  better 
than  90  percent  Class  I. 

Q.  Do  you  bring  any  milk  in  from  the  outside?  A.  No. 

Q.  Do  you  buy  your  needs  when  you  are  a  little  bit  short 
from  other  local  dealers?  A.  Right. 

Q.  Have  you  made  any  computations  as  to  the  eveness 
of  production  of  the  farms?  A.  No. 

1245  Q.  Have  you  made  any  computation  of  the  loss  of 
the  difference  between  the  Worcester  blend  and  your 

own  price?  A.  I  haven’t  made  any. 

Q.  Have  you  something  else  you  would  like  to  say  in  oppo¬ 
sition  to  the  order?  A.  Well,  I  feel  that  where  we  are  all 
local  producers,  they  keep  track  of  my  icebox  pretty  well. 
They  bring  all  of  their  milk  there.  We  have  had  very  little 
surplus.  They  have  bought  cows  when  I  needed  milk  and 
sold  cows  when  I  didn’t  need  it.  I  think  we  have  gotten 
along  very  good.  I  think  that  if  my  producers  could  all  be 
here,  they  would  say  the  same.  I  think  if  we  go  into  a 
Federal  order,  I  would  have  to  cut  my  producers  quite  a 
good  deal  to  pay  the  order  the  balance. 

That  is  just  my  own  opinion. 


Mr.  Burke :  No  further  questions. 

Examiner  Hyde :  You  may  cross-examine. 

Cross-Examination 

i 

By  Mr.  Derr : 

I 

Q.  Mr.  Lowell,  where  is  your  plant  located?  A.  In  Mendon. 
Q.  InMendon?  A.  Yes. 

Q.  Where  do  you  do  the  bulk  of  your  business!?  A. 

1246  Hopedale,  Mendon,  Milford,  and  Uxbridge. 

Q.  You  indicate  that  when  you  were  short  of 
you  bought  from  other  local  dealers  ?  A.  I  have,  yes. 

Q.  Who  would  they  be  ?  A.  Well,  Davenport — 

Q.  Davenport?  A. — Sunnyside  Farm. 

Q.  Where  is  Davenport  located?  A.  In  Mendon. 

Q.  And  Sunnyside  Farm?  A.  That  is  all  the  same, 
Campersal’s  Dairy  in  Milford. 

Q.  That  is  where?  A.  Milford. 

Q.  Are  these  local  producer-dealers,  too?  A.  Yes.  I  c 
know  that  CampersaTs  produces.  They  are  a  dealer. 

Q.  You  don’t  know  that  he  produces  any  milk  of  his  < 

A.  I  don’t  know. 

Q.  But  they  are  not  short  at  the  times  that  you  are  short? 
A.  Well,  if  they  have  surplus,  I  buy  it  from  them.  If  I  have 
some,  I  sell  to  them. 

1247  Q.  And  if  it  so  happened  that  you  hit  a  time  \^hen 
you  were  all  short,  where  would  you  likely  get  your 

supplemental  supplies  from?  A.  Well,  I  have  got  it  flrom 
Castle  Hill  Farm,  in  Whittensville. 

Q.  WTiere  is  Whittensville?  A.  That  is  a  part  of  North- 
bridge. 

Q.  A  part  of  Northbridge?  A.  Yes. 

Q.  He  also  is  a  producer-dealer?  A.  Yes. 

Q.  And  any  other  places  that  you  have  bought?  A.  Elm¬ 
wood  Farm. 

Q.  Where  is  that?  A.  Uxbridge. 

Q.  And  that  also  is  a  local  producer?  A.  He  is  a  produlcer- 
dealer,  yes. 
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Q.  How  do  you  get  your  cream?  Do  you  skim  to  get  it? 
A.  I  buy  my  cream. 

Q.  You  buy  your  cream  ?  A.  Yes. 

Q.  Where  do  you  buy  it  from?  A.  Garelicks. 

Q.  Do  you  buy  any  milk  from  Garelick?  A.  I 

1248  haven’t  for  a  long  time.  I  have,  back  over  the  years. 

Q.  When  was  the  last  time  you  bought  from  him? 
A.  Probably  five  years  ago. 

Q.  Have  you  increased  the  number  of  producers  that  you 
carry  in  the  last  three  or  four  years  ?  A.  No. 

Q.  Have  your  sales  increased  over  that  period?  A.  No, 
they  haven’t. 

Examiner  Hyde :  Any  other  examination  ? 

If  not,  thank  you,  Mr.  Lowell,  you  are  excused. 

(Witness  excused.) 

Mr.  Burke :  Mr.  Rogers? 

Whereupon, 

Raymond  W.  Rogers  was  called  as  a  witness,  and,  having 
been  first  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Burke : 

Q.  What  is  your  name,  sir?  A.  Raymond  W.  Rogers. 

Q.  Where  do  you  live,  Mr.  Rogers?  A.  Thornton  Street, 
Mendon,  Massachusetts. 

Q.  And  are  you  a  producer  or  a  producer-dealer?  A.  I 
am  a  producer. 

1249  Q.  To  whom  do  you  deliver  your  product?  A.  To 
Sunnyside  Farms,  in  other  words,  George  D.  Daven¬ 
port  and  Sons. 

Q.  And  where  are  they  located?  A.  In  Mendon,  Massa¬ 
chusetts. 

Q.  Are  you  a  member  of  the  Southeast  Dairymen’s  Asso¬ 
ciation?  A.  Yes,  and  I  happen  to  be  an  officer. 

Q.  Are  you  authorized  to  speak  for  both  the  association 
and  yourself?  A.  I  am  speaking  for  myself,  personally. 


555 


i 

j 


Q.  Have  you  a  statement  you  wish  to  make?  A.  Ye^,  I  do 
have  a  statement  that  I  would  like  to  make. 

Q.  Go  right  ahead.  A.  I  have  a  farm  of  about  200  acres. 
We  have  72  head  at  the  present  time,  and  have  made  milk 
since  1927,  produced  milk,  and  made  milk  for  four  and  a 
quarter  cents  a  quart,  and  if  we  hadn’t  had  the  milk  control 
board  we  would  be  out  of  business  long  ago.  The  milk  con¬ 
trol  board,  the  State  Milk  Control  Commission,  has  dpne  a 
wonderful  job  for  the  producers  of  the  State  of  Massachu¬ 
setts.  I  have  a  statement  also  that  between  the  prices  paid 
in  the  Federal  market  area,  the  Worcester  markej;,  the 
difference  between  that  and  the  State  Milk  Control  jprice 
would  amount  to  $2548.87  less  than  what  I  am  now 

1250  receiving. 

Q.  Is  that  in  the  year  1954?  A.  That  is  the|  year 
1954.  I  have  the  records  here  to  prove  my  production,  and 
they  are  authentic.  They  are  not  mythical. 

Q.  Do  you  have  anything  else,  sir?  A.  I  definitely  4b  not 
want  the  Federal  order  as  it  will  reduce  our  income  s<^  that 
we  cannot  meet  expenses  and  must  liquidate  as  so  many 
other  dairy  farmers  in  our  area  are  doing  at  this  time,  j 

Mr.  Burke :  No  further  questions. 

Examiner  Hyde :  You  may  cross-examine. 

Cross-Examination 

I 

By  Mr.  Derr : 

Q.  Mr.  Rogers,  do  you  know  in  what  area  Sunnyside 
Farms  distributes  milk?  A.  Yes.  Itisarea9-B. 

Q.  Throughout  Area  9-B?  A.  Well,  let  me  correct  j  that. 
That  would  be  Milford,  Mendon,  Hopedale. 

Q.  Primarily  those  three  towns  ?  A.  Yes.  It  is  Area  9-B, 
as  we  classify  it. 

Q.  Area  9-B,  of  course  is  considerably  larger.  A.  That 
is  right,  but  it  is  part  of  Area  9-B. 

Mr.  Krause :  Mr.  Presiding  Officer,  I  think  it  v^ould 

1251  be  helpful  if  the  record  showed  at  this  time  that  I 
believe  Exhibit  23  shows  these  various  areas. 
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Mr.  Derr:  Yes. 

Examiner  Hyde :  That  is  correct. 

By  Mr.  Derr : 

Q.  In  other  words,  your  testimony  is  that  as  far  as  your 
understanding,  they  actually  distribute  throughout  Area 
9-B?  A.  Yes.  I  don ’t  go  on  the  routes  with  them,  I  couldn ’t 
say  exactly. 

Q.  I  was  merely  trying  to  ascertain  if  you  knew  what  par¬ 
ticular  part  they  did  the  greater  volume  of  their  business  in? 
A.  Yes. 

Examiner  Hyde :  Is  there  anything  else  from  this  witness? 

Mr.  Rogers,  you  are  excused.  Thank  you  very  much. 

(Witness  excused) 

Mr.  Burke :  Mr.  Bentley,  please. 

Whereupon, 

Leonard  J.  Bentley  was  called  as  a  witness,  and,  having 
been  first  duly  sworn,  was  examined  and  testified  as  follows : 

Mr.  Burke :  This  witness,  like  the  last  two,  is  directing  his 
remarks  principally  to  No.  13  on  the  hearing  notice,  but  may 
encompass  a  slightly  larger  scope.  He  is  also  interested 
in  One,  as  I  understand. 

1252  Direct  Examination 

By  Mr.  Burke : 

Q.  What  is  your  name,  sir?  A.  Leonard  J.  Bentley. 

Q.  Where  do  you  live?  A.  Pleasant  Street,  Barre,  Massa¬ 
chusetts. 

Q.  Are  you  a  producer?  A.  Yes,  I  am. 

Q.  Not  a  producer-dealer?  A.  No. 

Q.  Are  you  a  member  of  one  of  the  associations?  A.  Yes. 

Q.  Which  one?  A.  Two  organizations,  the  NEMPA  and 
the  CMDA. 

Q.  The  CMDA  being  the  Central  Massachusetts  Dairy 
Association?  A.  That  is  right. 
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Q.  Were  you  a  member  of  the  Worcester  sales  comjnittee 
at  the  time  that  the  proposition  was  submitted  to  that  com¬ 
mittee  as  to  whether  they  should  ask  for  the  largeri  Wor¬ 
cester  area?  A.  I  was. 

Q.  Are  you  the  one  member  that  has  been  referred  to  who 
voted  against  it?  A.  Iam. 

1253  Q.  What  happened  to  you  after  that?  A.  After  I 
voted  against  the  Federal  order? 

Q.  Tes.  A.  I  was  railroaded  right  out  of  it. 

Examiner  Hyde:  I  am  not  sure  that  the  record  shows 
what  the  “it”  refers  to.  He  said  he  was  railroaded!  right 
out  of  it. 

By  Mr.  Burke : 

Q.  And  by  “it”  you  mean  the  sales  committee  of  the 
NEMPA?  A.  That  is  right. 

i 

#  *  #  *  •  #  *  •  |  • 

1255  Lewis  J.  Ward,  Jr.  was  called  as  a  witness)  and, 
having  been  first  duly  sworn,  was  examined  and!  testi¬ 
fied  as  follows : 

Direct  Examination 

I 

By  Mr.  Burke : 

Q.  Would  you  state  your  name  for  the  record,  siij*?  A. 
Lewis  J.  Ward,  Jr. 

Q.  Where  do  you  live,  Mr.  Ward?  A.  Westborough,  Massa¬ 
chusetts. 

Q.  Are  you  a  producer?  A.  I  am  a  producer. 

Q.  Are  you  a  member  of  the  Central  Massachusetts  Dairy 
Association?  A.  Yes, sir. 

Q.  Are  you  a  member  of  any  other  association?  A. 

1256  The  NEMPA,  sir. 

Q.  To  whom  do  you  ship  your  product?  A.  Twin 
Maple  Farms,  Saxonville. 

Q.  Do  you  happen  to  be  one  of  those  who  recorded  yester¬ 
day  but  now  are  taking  the  stand,  is  that  right?  A.  That  is 
true,  sir. 
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Q.  Have  you  a  statement  you  wish  to  make  ?  A.  Yes. 

Q.  Would  you  do  so?  A.  As  previously  stated,  my  name 
is  Lewis  J.  Ward,  Jr.,  and  I  own  and  operate  Ward  Farm, 
West  Main  Street,  Westborough,  Massachusetts.  I  am  a 
member  of  the  Central  Massachusetts  Dairy  Association, 
and  the  New  England  Milk  Producers  Association.  After  a 
year  of  rehabilitation  following  four  years  in  the  Armed 
Services  during  World  War  II,  I  purchased  the  Ward  farm, 
and  started  producing  milk  for  Frank  Holton  of  Twin  Maple 
Farm  in  Saxonville,  Massachusetts. 

These  past  eight  years  of  doing  business  with  Twin  Maple 
Farm  have  been  years  of  ideal  dealer-producer  relationship. 
This  type  of  market  in  "which  we  now  operate  promotes 
cooperation  and  the  desire  to  serve  one  another’s  best  inter¬ 
ests.  In  such  a  market,  an  earnest  attempt  is  made  to  regu¬ 
late  production  and  quality  to  the  dealer’s  needs.  This 
would  not  be  the  case  under  Federal  regulation. 

Federal  regulation  takes  away  the  personal  inter- 
1257  est  the  producer  may  have  in  his  dealer’s  problems, 
and  does  not  offer  sufficient  initiative  to  regulate 
milk  production.  Federal  regulation  discourages  dealer- 
producer  cooperation  and  tolerates  irregular  production.  It 
is  the  observation  of  this  producer  that  overproduction 
within  a  market  is  an  end  product  of  Federal  regulation. 

In  these  days  of  surpluses  and  overcrowded  storage  facil¬ 
ities,  it  seems  most  unwise  to  sponsor  any  type  of  regulation 
that  would  encourage  overproduction.  At  a  local  NEMPA 
meeting  in  March  of  1954,  during  a  casual  discussion  of  the 
possibilities  of  a  Federal  order  in  Framingham  in  the  dis¬ 
tant  future,  all  producers  made  it  very  clear  to  Mr.  John 
Adams  that  our  Framingham  market  area  is  composed  of 
satisfied  milk  producers.  And  as  producers  we  saw  no  mal¬ 
function  of  the  market  at  that  time  nor  any  pending  threat 
that  would  require  any  additional  regulation. 

In  what  seemed  like  just  a  matter  of  a  few  days  after  our 
meeting,  the  NEMPA  filed  proposals  to  extend  the  Boston 
area  to  include  Framingham.  At  our  local  meeting  this 
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year,  Mr.  John  Adams  reminded  of  the  casual  mariner  in 
which  the  discussion  of  the  Framingham  order  was  handled 
the  previous  year,  and  during  a  fairly  heated  question 
period,  Mr.  Adams  said,  in  effect,  that  no  effort  had  been 
made  to  canvass  the  membership  for  opinions  on  thi^  ques¬ 
tion  ;  however,  the  Framingham  sales  committee  had 

1258  been  consulted,  and  that  they  unanimously  opposed 
any  such  proposal. 

Mr.  Adams  failed  to  answer  when  I  asked  what  wjas  the 
sense  of  having  a  sales  committee. 

Many  Deerfoot  producers  from  Westborough  at  thie  time 
of  bulk  tank  notice  or  just  previous  to  it  found  a  horiie  for 
their  milk  with  the  Framingham  dealers.  In  recent  [years, 
this  market  has  consumed  producers  cast  off  by  Federal 
order  dealers  and  has  not  burdened  NEMPA  by  dropping 
producers  the  way  some  dealers  have  under  Federal  Orders. 

As  a  producer  attempting  to  operate  a  farm  in  jjt  resi¬ 
dential  area,  I  find  costs  of  production  out  of  line  wit!}  those 
in  the  more  rural  area.  True,  the  costs  of  many  items  are 
comparable,  but  for  labor  I  must  compete  with  local  j  shops 
and  State  institutions.  My  taxes  are  high  because  I|  am  a 
large  property  owner  in  a  town  with  growing  pains,  and 
taxation  from  a  new  development  is  not  sufficient  to  j  offset 
the  cost  of  furnishing  them  with  schools,  roads,  water.  jStrict 
zoning  regulations  have  deprived  us  of  many  business  free¬ 
doms  that  increase  our  costs. 

Operating  in  such  an  area  under  the  present  market  situ¬ 
ation  is  just  barely  a  paying  proposition.  To  put  thi$  area 
into  a  pool  in  which  our  price  is  regulated  and  penalized 
by  Vermont,  New  Hampshire,  and  Maine’s  overproduction, 
is  just  putting  small  farmers  in  this  area  out  of  business. 
And  who  gains? 

1259  The  consumer  doesn’t  buy  milk  any  cheaper!  The 
amount  of  increase  in  the  Boston  blend  will  be  an 

extremely  small  amount.  We  have  been  told  that  we  would 
gain  by  replacing  sales  lost  to  unregulated  milk,  but  there  is 
no  assurance  that  dealers  now  selling  unregulated  milk  will 
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change  from  their  present  supply.  The  probability  is  that 
present  supplies  will  be  retained,  and  in  that  case,  further 
dilution  of  the  Boston  pool  will  be  experienced. 

Along  that  same  line,  it  is  likely  that  producer-dealers 
now  buying  from  a  few  local  producers  will  choose  to  dis¬ 
continue  purchase  of  locally  produced  milk  in  favor  of  bulk 
milk  from  other  handlers,  thereby  retaining  their  Class  I 
sales  and  their  own  herd  by  creating  extreme  hardship  for 
some  local  producers.  For  these  briefly  stated  reasons,  I 
oppose  Proposals  1  and  2.  For  these  same  reasons,  plus 
the  knowledge  of  the  most  unfair  and  unfavorable  position 
occupied  by  the  affected  producer  in  a  referendum  vote,  I 
urge  that  the  findings  as  a  result  of  this  hearing  be  in  favor 
of  the  dealers  and  producers  in  this  area. 

Mr.  Burke :  No  further  questions. 

Examiner  Hyde :  You  may  cross-examine. 

Cross-Examination 

By  Mr.  Derr : 

Q.  Mr.  Ward,  on  what  do  you  base  your  statement  that 
Federal  regulation  tends  to  encourage  surplus  pro- 
1260  duction?  A.  In  the  Boston  market,  by  the  fact  that 
the  supply-demand  factor  has  worked  several  times, 
and  also  in  your  Springfield  market,  if  you  will  look  at  the 
declining  blend  price. 

Q.  You  were  speaking  purely,  then,  on  a  basis  of  a  com¬ 
parison  of  local  Massachusetts  production  with  the  produc¬ 
tion  statistics  for  the  local  Federally  regulated  markets, 
then?  A.  I  was  speaking  of  comparing  the  production  prior 
to  the  Federal  order  and  since  the  function  of  Federal 
order. 

Q.  What  would  be  your  reaction  if  I  were  to  tell  you  that 
for  the  country  as  a  whole,  milk  production  under  the  Fed¬ 
eral  milk  marketing  order  had  increased  at  a  lesser  percent¬ 
age  than  production  in  unregulated  markets  over  the  coun¬ 
try?  A.  I  would  say,  sir,  I  must  say,  that  is  undoubtedly 
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true,  however,  markets  in  Massachusetts  do  not  indicate 
that. 

Q.  Again,  you  are  comparing  it  on  the  basis  of  local  pro¬ 
duction?  A.  Production — 

Q.  It  is  not  indicated  on  the  basis  of  local  Federal  njiarkets 
as  compared  with  State  regulated  markets?  A.  As  com¬ 
pared  with  Massachusetts  Federal  markets  to  your  country¬ 
wide  markets. 

Q.  Do  you  know  that  to  be  a  fact?  A.  I  do  not,  sijr.  You 
were  the  one  who  told  me  of  the  country-wide  markets. 

Q.  I  didn’t  tell  you ;  I  asked  you  what  would  be  your 
1261  reaction. 

Examiner  Hyde:  You  suggested  to  him  that  that 
was  the  factual  situation. 

Mr.  Derr:  That  is  right.  I  don’t  want  to  confuse  the 
record.  I  am  not  sure  what  his  last  answer  actually  -v^as. 

Examiner  Hyde:  Do  you  want  the  record  read? 

Mr.  Derr :  I  would  like  the  question  and  the  answer.j 

Examiner  Hyde :  Mr.  Reporter,  will  you  go  back  |  to  the 
question  Mr.  Derr  refers  to  and  read  that  question  and  the 
answer? 

(The  Reporter  read  from  his  notes  as  requested) 

By  Mr.  Derr : 

Q.  In  order  to  make  sure  that  the  record  is  clear,  I  junder- 
stood  your  last  statement  to  be  that  on  the  basis  of  produc¬ 
tion  in  local  State  markets  in  Massachusetts  as  compared 
with  the  Federal  markets  in  Massachusetts,  you  Ididn’t 
believe  that  relationship  held?  A.  No,  sir,  I  was  following 
up  your  statement  when  you  originally  asked  me  what 
would  I  say  pertaining  to  the  fact  that  country-widd  Fed¬ 
erally  regulated  markets  increased  at  a  lesser  degre^,  pro¬ 
duction  increased  at  a  lesser  amount,  than  did  Statd  regu¬ 
lated  markets.  So  I  am  referring  in  this  case  to  ouy  Fed¬ 
erally  regulated  markets  in  Massachusetts  compared  to 
your  statement  of  the  country-wide. 
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Q.  Your  comparison  was  with  Federal  markets  in 

1262  Massachusetts  as  compared  to  the  country  as  a 
whole? 

Examiner  Hyde:  As  you  stated  the  country  as  a  whole 
to  be. 

The  Witness :  Yes,  sir. 

Mr.  Derr :  That  is  all. 

Examiner  Hyde :  Is  there  anything  else  from  this  witness? 
Mr.  Burke:  I  don ’t  know  what  exhibit  number  this  is. 
These  are  the  Boston  Milk  Market  Administrator’s  reports, 
14  of  them,  on  the  Boston  pool.  They  are  somewhere  around 
44. 

Examiner  Hyde :  That  is  42. 

Redirect  Examination 
By  Mr.  Burke : 

Q.  Mr.  Witness,  I  refer  you  to  Exhibit  42,  page  5  of  each 
of  two  parts  of  that  exhibit.  When  you  were  comparing  the 
increase  of  production  of  the  flush  over  the  short,  with 
reference  to  Massachusetts  producers  in  the  Federal  Boston 
area,  did  you  have  in  mind  sir,  the  following  figure  from 
Exhibit  42:  In  May  of  1954,  the  Massachusetts  producers 
produced  for  the  Federal  pool  5,245,000  pounds,  and  in  June 
of  1954, 4,737,000  pounds,  a  total  of  about  10  million  pounds, 
whereas,  in  the  month  of  October  1944  they  produced 
4,090,000  pounds  and  in  November,  3,800,000  pounds,  ap¬ 
proximately  7,800,000  pounds  in  the  short  against  10  million 
pounds  in  the  flush,  an  increase  of  almost  50  percent  as 
compared  with  the  Massachusetts  increase  of  about 

1263  12  percent  in  the  State  areas?  Is  that  what  you  had 
in  mind?  A.  I  must  be  very  truthful  with  you,  sir,  I 

did  not  have  those  figures  in  mind.  However,  the  figures 
back  up  my  mind. 

Q.  I  have  been  asked  to  ask  you,  sir,  if  you  think  that  the 
action  of  the  NEMPA  as  urged  by  Dr.  Swonger  here  is  in 
the  interest  of  Massachusetts  producers?  A.  Definitely  not, 
sir. 
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Mr.  Burke :  That  is  all. 

Examiner  Hyde :  Anything  else  from  this  witness  ?  j 

Recross-Examination 

I 

By  Mr.  Waterman : 

Q.  From  your  position  in  Framingham  on  an  island  out¬ 
side  of  these  pools,  do  you  think  that  the  Federally  regu¬ 
lated  pool  areas  and  the  prices  obtained  in  those  areas  are 
of  any  assistance  in  fixing  your  price  or  not?  A.  Out  price 
in  the  secondary  market  in  Framingham  is  definitely  Related 
to  the  Class  I  price  fixed  in  the  Boston  market. 

Q.  Therefore,  to  the  extent  that  you  benefit  by  thei  fixing 
of  a  Class  I  price  in  a  Federally  regulated  pool,  you  will 
condescend  to  say  that  it  is  a  good  thing  to  that  extent? 
A.  I  question  your  statement  when  you  say  that  we  benefit, 
especially  when  that  supply-demand  factor  operates 
1264  so  often. 

Mr.  Waterman :  I  didn ’t  get  the  answer. 

Examiner  Hyde :  We  will  have  it  read,  please. 

i 

( The  Reporter  read  from  his  notes  as  requested. )  j 

Mr.  Waterman :  I  agree  with  you  on  that. 

The  Witness :  Thank  you. 

By  Mr.  Waterman : 

i 

Q.  Do  you  know  whether  the  handler  to  whom  you  furnish 
any  milk  gets  any  of  this  oversupply  that  you  have  referred 
to  from  Maine,  New  Hampshire,  and  Vermont?  A.|  Twin 
Maple  Farm  buys  extra  milk  from  Ware  Dairy,  a  regulated 
source. 

Q.  From  where?  A.  From  Ware  Dairy,  a  regulated  source. 

Q.  To  the  extent  that  that  milk  goes  into  the  market  'which 
you  partially  supply,  does  that  affect  your  self  interest 
favorably  or  unfavorably?  A.  I  must  agree,  partially,  that 
it  does  affect  favorably.  However,  he  could  purchase  local 
milk  which  would  not  give  the  Federal  pool  the  benefit  of  a 
certain  amount  of  those  Class  I  sales. 
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Q.  Have  you  ever  found  out  from  him  why  he  did  not  do 
what  he  could  to  buy  local  milk?  A.  Yes.  He  likes  satisfied 
producers,  sir. 

Q.  And  he  can  get  the  milk  to  satisfy  your  needs  by 

1265  picking  up  this  surplus  milk  when  he  needs  it  from 
this  so-called,  by  you,  oversupply  in  Maine,  New 

Hampshire,  and  Vermont,  is  that  right?  A.  I  would  hardly 
term  it  surplus  milk  when  it  goes  into  Class  I  channels. 

Q.  Well,  I  will  use  your  language,  overproduction  milk 
in  Maine,  New  Hampshire,  and  Vermont,  is  that  right?  A. 
Now  work  a  question  out  of  it,  would  you  please,  sir? 

Q.  Okay.  You  are  able  to  keep  a  level  production  year 
round,  reasonably  level,  that  you  have  testified  to,  correct? 
A.  Correct. 

Q.  And  when  additional  milk  is  needed  by  your  handler, 
he,  desiring  to  keep  satisfied  producers,  as  you  say,  gets  that 
milk  from  another  source,  as  you  have  testified  to,  the  Ware 
Dairy,  is  that  right  ?  A.  Yes. 

Q.  And  Ware  Dairy  gets  its  milk  from  what  you  call  an 
oversupply  in  Maine,  New  Hampshire,  and  Vermont,  is  that 
right?  A.  I  personally  do  not  know  Ware  Dairy’s  source. 

Q.  Well,  it  is  a  Boston  pool  handler.  You  testified  to  that. 
I  am  using  your  language.  I  don’t  know  anything  about  it. 
A.  Yes,  sir. 

1266  Q.  To  that  extent,  then,  does  this  oversupply  in 
Maine,  New  Hampshire,  and  Vermont,  assist  you  in 

Framingham  to  have  a  favorable  price  for  your  milk?  A.  I 
must  repeat  partially  an  answer  I  gave  previously.  I  told 
you  already  yes  it  does.  However,  it  also  assists  the  Boston 
pool  by  adding  more  Class  I  sales. 

Q.  So  that  your  objection  to  Federally  regulated  markets 
only  applies  to  your  own  little  island.  You  are  very  happy 
to  have  a  Federally  regulated  market  upon  which  your 
handler  can  draw  for  his  surplus  when  he  needs  it  in  order 
to  keep  you  and  his  other  producers  satisfied  producers, 
am  I  right?  A.  I  am  very  happy  with  the  situation.  He  has 
other  possible  sources. 

Mr.  Waterman :  You  and  I  understand  each  other. 


Redirect  Examination 
By  Mr.  Burke : 

Q.  May  I  ask  yon  one  question  which  you  may  or  may  not 
have  any  knowledge  of,  but  isn’t  it  also  true  that  the  [same 
effect  comes  to  the  Boston  pool  when  sales  are  transferred 
to  either  Worcester  or  Springfield  and  accrue  as  Class  I 
sales  when  made  to  the  Boston  order?  A.  That  is  true,  sir. 

it'  •  *  #  #  *  •  «  • 

1 269  Hans  A.  Erickson  was  called  as  a  witness,  and,  hav¬ 
ing  been  first  duly  sworn,  was  examined  and  testified 

as  follows : 

Direct  Examination 

| 

By  Mr.  Burke :  I 

Q.  What  is  your  name,  sir?  A.  Hans  A.  Erickson. 

Q.  And  where  do  you  live,  Mr.  Erickson?  A.  Maynard, 
Massachusetts. 

Q.  Are  you  a  dealer  or  producer-dealer?  A.  I  am  a  dealer. 
Q.  Are  you  a  member  of  any  association  ?  A.  No,  I  am  hot. 
Q.  But  you  are  here  in  opposition  to  the  proposal  ond  and 
two?  A.  That  is  right. 

Q.  How  many  producers  do  you  have  supplying  youj  A. 
Twelve.  j 

Q.  And  where  are  those  producers  located? 

1270  the  towns  of  Acton,  Stow,  Boxborough,  and  Mayniard. 

Q.  And  where  do  you  deliver?  A.  In  Stow,  Mayn¬ 
ard,  and  Acton  and  Boxborough. 

Q.  Whether  or  not  any  of  the  Boston  pool  operators  sup¬ 
ply  any  of  those  areas?  A.  Yes,  there  are  dealers  there  fjrom 
Boston. 

Q.  Who  is  there?  A.  Well,  Hood,  for  one,  and  we  have 
Bedford  Farms,  and  Deerfoot,  I  believe,  covers  some  of  it. 
I  don  Jt  know  them  all. 

Q.  How  many  local  dealers  or  producer-dealers?  A.  There 
are  three  of  us  right  in  our  town,  Maplecrest  and  United 
Cooperative. 
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Q.  Do  the  producers  that  supply  you,  supply  you  with  a 
fairly  even  production?  A.  Yes,  they  do,  very  even. 

Q.  Have  you  some  figures  on  that?  A.  Yes,  sir,  I  have. 

Q.  Would  you  give  them  to  us,  please?  A.  Some  of  these 
producers  are  fellows  that  produce  as  much  as  450  quarts, 
and  in  May  and  June  we  had  a  production  of  212,503,  and  in 
October  and  November  it  was  207,097,  so  we  received  about 
two  percent  more  in  May  than  we  did  in  November. 

Q.  In  what  year,  Mr.  Witness?  A.  1954. 

1271  Q.  Can  you  give  us  any  idea  of  the  relative  amount 
of  milk  sold  by  the  local  dealers  as  against  the  Boston 

pool  operators  who  come  in?  A.  I  would  say  probably 
about  98  percent  is  local. 

Q.  Do  you  have  to  supplement  your  supplies  over  and 
above  what  your  producers  give  you?  A.  No,  sir.  We  didn’t 
purchase  a  quart  of  milk  outside  last  year. 

Q.  Do  you  at  times  have  any  surplus?  A.  Yes,  we  have 
some. 

Q.  Do  you  separate?  A.  We  separate  and  also  we  use  it 
in  our  ice  cream  operation.  Or  we  sell  it  as  fluid  milk  to  local 
dealers,  if  we  can. 

Q.  Have  you  given  any  thought  to  how  this  will  affect 
your  producers  if  the  Federal  order  goes  in?  A.  Definitely. 
I  have  always  worked  very  closely  with  them.  For  33  years 
we  have  never  surplused  a  producer.  If  they  have  to  take 
what  amounts  to  about  a  cent  and  a-half  of  a  quart  less  for 
their  milk,  they  are  either  going  to  say  the  heck  with  it, 
or  else  they  are  just  going  to  make  milk  when  they  feel  like 
it,  like  they  do  in  a  lot  of  places.  This  group  has  been  willing 
to  make  milk  in  the  short  time,  and  when  it  is  flush,  they  will 
hone  down. 

1272  It  is  a  beautiful  setup.  We  haven’t  varied  hardly 
any  from  one  period  to  the  other. 

Q.  Have  some  of  your  producers  been  with  you  for  a  long 
time?  A.  Yes.  My  father  was  in  business  ahead  of  me,  and 
this  producer  has  been  with  us  42  years.  There  are  a  num¬ 
ber  there  that  have  been  over  25,  and  at  least  six  of  them 
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over  the  20.  So  there  are  only  three  or  four  new  ones.  Those 
have  been  added  due  to  the  increased  volume  that  we  are 
receiving. 

Mr.  Burke :  No  further  questions. 

Examiner  Hyde :  You  may  cross-examine. 

Cross-Examination  j 

By  Mr.  Derr : 

Q.  Mr.  Erickson,  if  the  Secretary  determines  that  any 
expansion  of  the  Boston  marketing  area  should  not  go 
beyond  the  seven  towns  named  in  Proposal  1, 1  take  itj  that 
your  operation  would  not  be  affected  directly,  is  that  cor¬ 
rect?  A.  If  I  remember  rightly,  it  cuts  through  some  of  it. 

Q.  Those  are  Concord,  Framingham,  Lincoln,  Natick, 
Maynard,  Sudbury,  and  Weston?  A.  You  must  understand 
that  these  smaller  towns  have  grown  together.  That  bound¬ 
ary  line  is  an  imaginary  line  now  so  that  we  are  crisscross¬ 
ing.  We  would  eith^*  have  to  drop  some  business  or  other¬ 
wise  to  stay  out  of  it.  That  wouldn’t  be  good  policy. 
1273  Q.  Do  you  do  more  than  10  percent  of  your  busi¬ 
ness  in  these  towns  that  I  have  just  named?  Th&t  is, 
your  fluid  milk  business?  A.  What  towns  did  you  name? 

Q.  Concord,  Framingham,  Lincoln,  Sudbury,  Wayjand, 
and  Weston?  A.  No. 

Q.  Are  you  familiar  with  an  individual  by  the  name  of 
L.  Nelson,  in  Maynard?  A.  Do  you  mean  the  dealer?  j 

Q.  Yes.  A.  I  know  of  him,  yes. 

Q.  Is  he  a  distributor  of  milk?  A.  Yes,  he  is.  Well,  he  has 
his  milk  pasteurized  at  a  plant  there  in  town,  and  then  he 
sells.  He  has  a  few  customers  of  his  own. 

Q.  Are  you  familiar  with  an  individual  by  the  name  of 
Henry  Oja?  A.  I  merely  know  him.  They  are  two  fellows 
who  have  farms  of  their  own,  produce  their  own  milk, I  and 
they  have  it  pasteurized  and  then  have  small  routes. 

Q.  Does  the  J.  P.  Prescott  and  Company  do  business  in 
Maynard?  A.  Yes,  they  do. 
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Q.  And  Bedford  Farms  Dairy?  A.  That  is  the 

1274  same  one. 

Q.  That  is  the  same  one?  A.  That  is  right 
Q.  Are  yon  familiar  with  a  dealer  by  the  name  of  Bra- 
Brook  Homestead,  doing  business  in  Acton?  A.  Would  his 
name  be  Flagg,  do  you  know? 

Q.  I  don ’t  know.  I  was  merely  ascertaining. 

Mr.  Gallup :  Flagg,  yes. 

The  Witness :  I  know  of  him,  yes. 

By  Mr.  Derr : 

Q.  He  does  business  as  what?  A.  I  don’t  know.  Flagg  is 
his  name. 

Q.  Flagg  is  the  name  of  the  individual  operating  that 
operation  ?  A.  That  is  right. 

Q.  He  is  a  fluid  milk  dealer?  A.  He  is  a  what? 

Q.  He  is  a  fluid  milk  dealer?  A.  Yes. 

Q.  Are  you  familiar  with  a  dealer  by  the  name  of  Fillmore, 
doing  business  in  Stow?  A.  Yes,  I  know  Mr.  Fillmore. 

Q.  That  is  also  a  fluid  milk  operation?  A.  That  is  right. 
Q.  And  Pilot  Grove  Farm?  A.  Yes,  I  know  him. 
1274-A  Q.  He  does  business  in  Stow?  A.  That  is  right. 

1275  Examiner  Hyde:  Is  there  any  other  examination? 
Mr.  Krause :  I  have  one  or  two  questions. 

By  Mr.  Krause : 

Q.  Mr.  Erickson,  I  think  you  stated  your  receipts  from 
producers  in  the  month  of  May  1954  and  in  November  of 
1954.  Were  those  two  months  respectively  the  highest  and 
the  lowest  months  of  receipt  of  milk  from  producers?  A.  I 
couldn’t  answer  that  offhand.  The  records  are  right  there 
from  the  dairy.  You  can  have  them,  if  you  like. 

Q.  Well,  I  was  wondering  why  you  selected  those  two 
months.  A.  No,  sir.  Someone  said  that  was  what  the  Milk 
Control  Board  picked  out.  Usually  that  is  your  high  and 
low. 
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Mr.  Burke :  I  might  comment  on  the  record  that  he  has  put 
in  four  months,  the  combination  of  May  and  June  with 
October  and  November. 

Mr.  Krause :  Yes,  I  think  that  is  correct. 

By  Mr.  Krause : 

i 

Q.  Did  you  put  on  or  take  off  any  producers  during  fL954? 
A.  We  have  added. 

Q.  When  did  you  add  producers?  A.  I  don’t  remember 
exactly  what  month  it  was. 

Q.  Was  it  in  between  the  months  of  May  and  j  June 

1276  and  the  months  of  October  and  November?  A.  I  jthink 
it  was  in  December,  and  then  we  have  another  one 

that  just  came  on  recently. 

Q.  Did  you  have  exactly  the  same  number  of  producers 
in  November  as  in  May  of  1954?  A.  No,  we  had  one  small 
fellow  drop  out. 

Q.  When  did  he  drop  out?  A.  I  don’t  know.  He  sold  his 
farm,  and  that  is  all  there  was  to  it. 

That  was  a  very  small  producer. 

By  Mr.  Deary :  j  • 

Q.  Mr.  Erickson,  I  take  it  that  you  have  an  ice  cream 
business,  as  I  understood  you  to  say?  A.  I  didn’t  say.  I  jhave. 

Q.  You  do.  Do  you  use  producer  milk  in  your  ice  cream 
making?  A.  Well,  we  use  it  in  the  sherbets.  Yoi}.  can 
classify  that  any  way  you  want  to. 

Q.  Do  your  producers  all  receive  the  full  Class  I  price? 
A.  Yes,  sir.  We  have  never  surplused  a  producer  in  the  33 
years  I  have  been  in  the  game. 

Q.  You  pay  merely  on  a  flat  basis,  do  you?  A.  We  bhy  by 
weight  and  test. 

Q.  But  you  pay  them  the  Massachusetts  State  Con- 

1277  trol  Commission  price  for  Class  I  milk  for  all  of  (their 
receipts?  A.  That  is  right. 

i 

#  •  *  *  •  *  •  •  j  • 
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1285  E.  Geriy  Mansfield  was  called  as  a  witness,  and, 
having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 

Direct  Examination 
By  Mr.  Burke : 

Q.  What  is  your  name,  sir?  A.  E.  Gerry  Mansfield. 

Q.  Are  you  addressing  your  remarks,  Mr.  Mansfield,  to 
the  proposed  extension  to  all  three  orders?  A.  I  am  address¬ 
ing  my  remarks  in  opposition  to  those. 

Q.  Yes. 

Where  do  you  live,  sir?  A.  I  live  in  Peabody.  I  am  master 
of  the  Massachusetts  State  Grange. 

1286  Q.  And  you  have  a  resolution  to  present  from  the 
State  Grange?  A.  I  have,  sir. 

Q.  Would  you  tell  us  that?  A.  This  resolution  was  pre¬ 
sented  by  the  committee  of  agriculture  at  our  State  Grange 
in  the  82nd  annual  session,  the  Massachusetts  State  Grange, 
held  in  the  municipal  auditorium  at  Worcester,  Massachu¬ 
setts,  October  26  through  28, 1954. 

“Resolved,  that  the  Massachusetts  State  Grange  oppose 
the  further  extension  of  the  Federal  Milk  Marketing  Areas 
within  Massachusetts.” 

I  would  just  like  to  further  state  that  our  membership 
of  the  State  Grange  in  Massachusetts  at  the  present  time, 
represents  some  46,500  members,  of  which  I  would  say  about 
half  are  connected  in  some  way  or  another  with  agriculture. 

**##•*••• 

1287  Glidden  B.  Pierce  was  called  as  a  witness,  and, 
having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 

Direct  Examination 
By  Mr.  Burke : 

Q.  Your  name  is  what,  sir?  A.  Glidden  B.  Pierce. 

Q.  And  where  do  you  live,  Mr.  Pierce  ?  A.  Paxton,  Massa¬ 
chusetts. 
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Q.  Are  you  a  producer?  A.  Yes,  sir. 

Q.  And  not  a  dealer?  A.  No,  sir. 

Q.  And  are  you  a  member  of  the  Central  Massachusetts 
Dairy  Association?  A.  Iam. 

Q.  And  to  whom  do  you  ship  your  milk?  A\  Twin 
1288  Maple  Dairy,  Saxonville. 

Q.  Have  you  a  statement  you  wish  to  make  jin  op¬ 
position  to  proposals  one  and  two?  A.  Yes,  sir.  j 

Q.  Would  you  do  so,  please?  A.  Paxton,  Massachusetts, 
April  25, 1955. 

My  name  is  Glidden  B.  Pierce.  I  own  and  operate  ai  dairy 
farm  of  approximately  360  acres  in  the  town  of  Paxton, 
Massachusetts,  located  in  Worcester  County.  The  farm  was 
acquired  in  1936,  and  had  been  idle  for  a  number  of  ^ears. 

I  started  in  a  very  modest  way  at  the  beginning,  hnd  I 
have  gradually  built  the  herd  up  to  about  100  head  of  j  milk¬ 
ing  cows  and  young  cattle  over  the  years.  We  have  Raised 
practically  our  entire  herd,  besides  improving  the  land  to 
the  point  where  we  can  produce  all  our  roughage  and  part 
of  our  own  grain,  besides  having  built  a  large  new  baijn  for 
60  milking  cows,  and  having  cut  most  of  the  lumber  jfrom 
our  own  farm,  and  did  a  great  deal  of  the  work  of  con¬ 
structing  the  barn  ourselves. 

Our  real  estate  taxes  in  the  town  of  Paxton  for  1955  will 
be  $1178.19.  We  sold  our  entire  production  of  milk  jfrom 
the  time  we  started  farming  to  a  local  milk  dealer  in  the 
town  of  Paxton.  He  paid  us  the  full  Class  I  price  fdr  all 
the  milk  we  produced,  as  we  made  a  uniform  supply  foi  him 
the  year  round.  This  arrangement  continued  for  abofit  12 
years,  until  the  Federal  marketing  pool  was  put  into  Effect 
in  Worcester,  Massachusetts.  When  this  methbd  of 
1288-A  marketing  and  pricing  of  milk  went  into  effebt,  it 
caused  me  a  substantial  financial  loss  each  month. 

What  is  more,  I  found  it  necessary  to  produce  a  l<j>t  of 
spring  milk  so  that  my  milk  check  would  be  large  enough  to 
allow  for  proper  operation. 


i 


572 


I  continued  to  sell  my  milk  in  the  Worcester  pool  until 
the  first  opportunity  presented  itself  for  me  to  get  out  of  it, 
to  sell  my  milk  in  a  Massachusetts  State  regulated  market, 
which  I  did  on  April  15, 1954. 

Since  I  have  been  shipping  to  a  State  controlled  market, 
I  have  been  paid  $494.65  more  for  my  milk  than  I  would 
have  under  blended  prices  of  the  Federal  regulated  Wor¬ 
cester,  Massachusetts  pool,  besides  at  the  rate  of  three  cents 
per  hundredweight  for  Federal  order  pool  charge,  which 
amounts  to  an  additional  $48.67,  which  I  save. 

I  want  to  register  my  strongest  protest  and  opposition 
to  the  proposed  extension  of  the  present  Federal  marketing 
area  of  Worcester,  and  the  greater  Boston,  Massachusetts, 
areas,  namely  proposals  number  one  and  number  13. 

Examiner  Hyde :  You  may  cross  examine. 

Cross  Examination 

By  Mr.  Derr: 

Mr.  Pierce,  I  think  you  made  the  statement  that  under 
Federal  regulation  you  found  it  necessary  to  produce  a 
large  volume  of  spring  milk,  is  that  correct?  A.  I 
1288-B  said  a  larger. 

Q.  Did  you  also  produce  a  larger  volume  of  milk 
throughout  the  rest  of  the  year?  A.  Well,  I  produced  some 
more  in  the  spring  than  I  did  the  rest  of  the  year. 

Q.  What  you  really  meant  to  say  was,  then,  that  you 
expanded  your  production,  you  found  it  necessary  to  ex¬ 
pand  your  production  generally?  A.  I  had  to  in  the  spring 
of  the  year,  yes. 

Q.  Why  in  the  spring  of  the  year?  A.  Because  the  milk 
price  was  so  cheap.  I  had  to  eat,  still. 

Q.  I  would  presume  that  your  costs  were  less  in  the 
spring  also,  than  in  the  fall;  would  they  be?  A.  Well,  I 
wouldn ’t  say  they  were,  no.  Not  too  much  less. 

Q.  I  was  merely  trying  to  establish  why,  then,  if  that  is 
the  case,  you  didn’t  plan  to  increase  your  production  in  the 
fall,  when  a  lesser  percentage  of  the  total  producer  receipts 
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in  the  market  would  have  been  Class  II  than  in  the  months 
when  you  indicate  you  made  your  expansion. 

In  other  words,  the  blended  price,  I  would  presume,  in 
the  fall  was  higher  than  the  blended  price  in  the  spring,  is 
that  correct? 

1289  Examiner  Hyde :  You  have  one  ahead  of  that  last 
question. 

Will  you  read  the  last  question  of  Mr.  Derr,  the  prior 
question,  Mr.  Reporter? 

( The  reporter  read  from  his  notes  as  requested. )  j 

Mr.  Derr:  It  is  merely  a  restatement.  The  latter  part 
was  merely  a  restatement  of  the  earlier  statement,  thit  the 
blended  price — I  will  restate  it  if  you  wish. 

Examiner  Hyde :  I  wish  you  would. 

By  Mr.  Derr : 

Q.  The  blended  price  in  the  fall  being  higher  than  the 
blended  price  in  the  flush,  my  inquiry  is  to  why  you  selected 
the  flush  production  months  to  increase  your  production. 
A.  I  didn’t  make  any  special  effort  to  increase  thd  pro¬ 
duction  in  the  spring,  but  I  had  been  in  the  Federal  brder 
long  enough  so  there  was  no  particular  incentive  to  fjry  to 
make  a  lot  of  fall  milk.  So  the  cattle  more  or  less  freshened 
at  that  time  of  the  year  and  made  more  milk  then. 

Q.  Well,  if  your  production  costs  are  uniform  throughout 
the  year  as  you  have  indicated,  wouldn’t  there  be  some  ad¬ 
vantage  to  producing  the  greater  volume  of  milk  during 
the  fall  when  prices  were  higher  ?  A.  Yes,  sir. 

Mr.  Derr :  That  is  all. 

1290  Examiner  Hyde :  Is  there  anything  else  fronji  this 
witness? 

i 

Redirect  Examination 
By  Mr.  Burke : 

Q.  This  is  along  the  same  line  that  Mr.  Derr  was  abking 
you.  Isn’t  it  just  a  matter  of  arithmetic  that  undet  the 
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Federal  pool  when  the  blend  price  goes  down,  in  order  to 
keep  the  same  amount  of  income  that  you  had  been  ac¬ 
customed  to  in  the  flush  months,  under  the  Massachusetts 
order,  that  you  have  to  raise  your  production  and  ship  more 
milk  at  the  lower  rate  in  the  spring  to  keep  the  paycheck 
coming  in?  A.  That  is  right. 

Examiner  Hyde :  Mr.  Derr? 

Mr.  Derr :  I  would  like  a  little  clarification. 

As  I  understood  his  testimony,  he  had  been  under  regula¬ 
tion  since  the  inception  of  the  Worcester  order,  and  that 
he  transferred  out  of  the  Worcester  pool  in  April  of  1954. 

The  Witness:  No,  sir. 

Examiner  Hyde :  Is  that  correct? 

The  Witness:  No,  sir. 

Examiner  Hyde :  That  is  not  correct,  the  witness  says. 

Mr.  Derr :  I  think  the  record  will  show  it. 

Examiner  Hyde :  The  record  will  show  what  he  said,  yes. 

Mr.  Krause :  I  am  not  entirely  satisfied  with  that,  because 
I  had  a  note  that  said  he  shifted  from  a  Federally 
1291  regulated  market  to  a  State  regulated  market  on 
April  15,  1954,  and  if  that  is  not  right,  I  would  like 
to  have  it  straightened  out. 

The  Witness :  See  what  the  record  says. 

Mr.  Krause :  I  am  interested  in  what  the  situation  actu¬ 
ally  is. 

The  Witness :  I  read  it  here. 

Examiner  Hyde:  Read  it  again,  Mr.  Witness,  and  we 
will  get  the  whole  thing  cleared  up. 

The  Witness :  I  continued  to  sell  my  milk  in  the  Worcester 
pool  until  the  first  opportunity  presented  itself  for  me  to 
get  out  of  it,  to  sell  my  milk  in  a  Massachusetts  State  regu¬ 
lated  market,  which  I  did  on  July  15, 1954. 

Examiner  Hyde :  Anything  else  ? 

Recross  Examination 
By  Mr.  Krause : 

Q.  If  you  had  previously  said  April,  it  should  have  been 
July,  is  that  right?  A.  Yes,  sir. 
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Q.  I  am  not  sure  that  I  caught  the  town  in  which  you  have 
your  farm  correctly.  A.  Paxton.  P-A-X-T-O-N.  Itl  is  di¬ 
rectly  west  of  Worcester. 

Q.  Mr.  Pierce,  if  you  continued  your  high  spring  produc¬ 
tion  under  the  State  order,  would  you  not  get  more 
1292  money  for  that  milk,  since  the  price  remains  pretty 
much  the  same  throughout  the  year?  At  least  you 
would  get  the  Class  I  price  throughout  the  year,  would  you 
not? 

Mr.  Mahony :  That  is  rather  argumentative. 

The  Witness :  I  don’t  understand. 

Examiner  Hyde :  Restate  the  question,  please. 


By  Mr.  Krause : 

j 

Q.  Bo  you  receive  the  Class  I  price  for  all  you*  milk 
throughout  the  year?  A.  I  receive  a  price  for  my  milfc  that 
is  designated  by  the  Massachusetts  Milk  Commission,! what¬ 
ever  price  they  tell  my  dealer  to  pay  me.  That  is  \yhat  I 
receive. 

Q.  What  buying  plan  are  you  on?  A.  I  sell  my  milk  on 
weight  and  test. 

Q.  On  a  flat  price,  as  distinguished  from  a  utilization 
plan?  A.  I  am  not  familiar  with  the  plan. 

Q.  Bo  you  ever  get  paid  on  a  surplus  basis  of  any  jkind? 
A.  No,  sir. 

Q.  Then  I  come  back  to  my  earlier  question.  If!  your 
spring  production  remains  higher  than  your  fall  production, 
would  you  not  get  a  Class  I  price  in  the  spring  for  hll  of 
your  milk?  A.  Yes,  sir. 

Q.  Wouldn’t  it  then  be  desirable  to  produce  jmore 
1293  milk  in  the  spring,  if  it  is  cheaper  to  produce  it  then? 

A.  I  wouldn’t  say  so,  no,  sir. 

Q.  What  steps  have  you  taken  to  change  that  seasonal 
pattern  since  July  1954?  A.  I  have  attempted  to  change  the 
breeding  of  my  cows  so  that  they  will  come  in  in  the  summer 
and  fall. 
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Q.  Were  you  able  to  do  that  in  this  past  summer?  A. 
Well,  I  made  a  start.  You  -can’t  do  it  in  six  months. 

Q.  That  is,  in  the  entirety  of  your  herd?  A.  What  is  the 
question? 

Q.  Were  you  able  to  do  that  this  past  summer,  so  far  as 
your  whole  herd  is  concerned?  A.  I  have  attempted  to  make 
that  change  since  I  have  changed  my  market.  But  I  can’t 
accomplish  that  in  a  matter  of  six  months. 

Q.  It  takes  quite  a  while,  doesn’t  it?  A.  Yes,  sir. 

Q.  Thank  you. 

By  Mr.  Derr : 

Q.  To  whom  did  you  deliver  your  milk  prior  to  changing 
to  Twin  Maple  Dairy?  A.  Maple  Knoll  Farms,  Paxton, 
Massachusetts. 

Q.  And  were  you  delivering  to  Maple  Knoll  prior  to  the 
advent  of  the  Federal  regulation  in  the  Worcester  market? 
A.  Yes,  sir. 

1294  Q.  That  was  prior  to  January  1950?  A.  Yes,  sir. 
Mr.  Burke :  I  had  just  one  question. 

Redirect  Examination 

By  Mr.  Burke : 

Q.  Mr.  Derr,  or  one  of  the  gentlemen  of  the  government 
table,  asked  you  about  costs  in  the  spring.  Actually,  the 
costs  are  higher  in  the  spring,  are  they  not,  with  the  prob¬ 
lems  of  seeding,  fertilizing,  and  increased  labor  charges? 
A.  Yes,  sir. 

Examiner  Hyde :  Is  there  anything  else  ? 

Mr.  Pierce,  you  are  excused. 

Mr.  Krause :  Just  a  minute. 

Recross  Examination 

By  Mr.  Krause : 

Q.  What  do  you  consider  the  spring,  for  the  purposes  of 
this  question?  A.  April,  May,  and  June. 

#*•#•*••• 
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1295  James  Geoghegan  was  called  as  a  witness,  and, 
having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 

Direct  Examination 
By  Mr.  Burke : 

•  Q.  Will  you  state  your  name,  please?  A.  James  (xeoghe- 
gan,  Framingham,  Kendall  Avenue.  I  own  and  operate  the 
Sunshine  Dairy.  I  am  a  producer-dealer.  I  buy  milk  from 
15  farmers  in  that  area.  We  pay  those  farmers  Claps  I  for 
all  the  milk  that  they  produce  during  the  past  15  yedrs.  We 
have  been  in  business  about  28  years. 

During  the  past  year  I  had  the  bookkeeper  go  over  the 
figures,  or  the  past  14  months,  rather,  and  if  these  njien  had 
sold  their  milk  in  the  Federal  market,  they  would  Have  re¬ 
ceived  $17,114  less  money . 

We  are  opposed  to  this  Federal  extension  because  we 
think  that  Framingham  can  take  care  of  themselvep  pretty 
well  without  it.  We  do  buy  90  to  95  percent  of  oiir  milk 
locally.  We  buy  the  rest  of  the  milk  from  outside  dealers. 

Mr.  Swonger  has  been  worried  for  a  long  time  about  that 
unregulated  milk.  But  for  his  information  we  pay  tHe  same 
price  for  so-called  unregulated  milk  which  we  buy  from 
Devine’s  laboratory  as  we  pay  the  Massachusetts  fkrmers. 
The  Milk  Control  Board  comes  in  and  checks  thejse  bills 
that  we  get  and  we  buy  on  the  same  basis. 

1296  I  don’t  think  in  my  experience,  that  that  sO-called 
uncontrolled  milk  is  any  particular  problem  j  to  this 

market.  In  my  particular  case,  it  is  no  where  near  4s  much 
of  a  problem  as  it  is  with  the  milk  that  comes  in  fijom  the 
so-called  Federal  regulated  markets. 

The  General  Motors  plant  is  located  in  my  backyard,  and 
we  had  part  of  that  business.  One  of  the  Federal  bovs  came 
in  and  sold  them  milk  for  less  money.  Of  course,  their  place 
is  operated  by  the  Industrial  Caterers  of  New  Jersey.  They 
told  me  that  they  were  sorry  to  let  us  go,  but  that  th0  union 
objected  to  us  coming  in  there,  seeing  as  we  were !  a  non¬ 
union  outfit. 
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Later  I  talked  to  the  steward  of  that  union,  and  he  said, 
“Hell,  we  never  even  knew  you  were  in  here.” 

There  are  very  few  tricks  that  are  in  the  milk  business 
that  a  dealer  can  pull  that  he  doesn’t  find  another  man  who 
is  just  about  as  smart  as  himself. 

I  heard  within  the  last  60  days  that  the  dealer  who  took 
the  business  from  me  was  complaining  because  another  boy 
from  the  Federal  market  in  Boston  was  able  to  sell  it 
cheaper. 

One  of  the  economic  laws  of  the  business,  the  milk  bus¬ 
iness,  is  that  the  farther  you  bring  that  milk  to  de- 
1297  liver  it,  the  less  you  can  sell  it  for. 

We  had  the  Natick  schools  for  about  five  years.  We 
had  all  the  Natick  schools  for  five  years,  and  we  got  the 
regular  price  for  that  milk.  There  was  a  man  from  the 
Federal  market  who  thought  possibly  that  if  he  grabbed  off 
the  schools  that  he  would  get  some  publicity.  He  had  an  ex¬ 
pansion  brain,  too.  He  took  the  schools  away  from  us  at 
four  cents,  a  cent  a  jar  less  than  we  were  selling  it. 

I  don’t  think  it  does  the  Federal  government  any  good 
to  subsidize  this  milk  because  nobody  gains  much  by  it.  I 
am  sure  it  doesn’t  help  anybody. 

Then,  a  few  years  back,  an  organization  called  NEMPA 
came  into  the  area  and  talked  to  all  the  farmers,  and  they 
told  them  that  if  they  would  join  that  organization  they 
would  have  no  more  Class  II  milk,  that  they  would  handle 
that  milk  for  them  and  solve  most  of  their  problems. 

A  great  many  of  the  fanners  signed  up  with  this  organi¬ 
zation,  and  it  went  along  pretty  good  when  the  milk  was 
scarce ;  but  when  it  came  into,  I  believe,  about  the  month  of 
June,  we  had  20  jugs  of  milk  one  day  and  I  said,  “I  guess 
we  will  check  and  see.  ’  ’ 

So  we  called  Mr.  Adams,  I  think  his  name  is,  at  Worcester, 
and  he  said  he  would  be  glad  to  take  the  milk  if  we  would 
bring  it  up  to  him.  I  said,  “Don’t  you  have  a  truck  in  this 
area  at  all?”  He  said,  “No.  If  we  did,  we  would  pick  it  up.” 
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I  called  a  fellow  dealer,  and  I  asked  him.  He  said, 

1298  ‘‘Gee,  if  yon  called  me  a  minnte  sooner,  I  would  have 
been  glad  to  buy  it  from  you.  Here  comes  the  NEMPA 

truck  with  the  milk  that  I  needed.,,  So  I  called  Mr.  Adams 
back  and  told  him  where  his  truck  was. 

Why  they  want  to  push  this  Federal  market  on  to  the 
Massachusetts  dealer  is  for  no  reason  other  than  Dr.|  Swon- 
ger  has  stated,  that  they  are  trying  to  do  the  greatest  good 
for  the  greatest  number.  But  the  greatest  number!  is  not 
in  this  State. 

Q.  Is  it  a  fact,  Mr.  Geoghegan,  that  your  purchases  from 
Mr.  Devine  have  decreased  rather  than  increased  in  the  last 
few  years?  A.  Yes.  We  took  on  a  good  sized  farm  from  the 
so-called  Morando  Load  that  was  dropped  by  someone.  This 
farmer  who  lives  in  Northborough  told  me  that  selling  milk 
to  us  gave  him  about  $10  per  day  more  for  his  milk  than  he 
was  getting.  He  was  supposed  to  be  making  a  special!  grade 
of  milk  for  the  Federal  market.  We  only  have  one  hind  of 
caps. 

Q.  Mr.  Geoghegan,  are  you  as  disturbed  as  Dr.  Swonger 
about  the  unregulated  milk  that  might  possibly  come  out  of 
Hood’s  East  Bridgewater  plant?  A.  I  don’t  think  so.  I 
have  found  out  over  the  years  that  the  best  way  to  take  care 
of  that  is  to  study  what  my  competitors  do  and  then  I  go 
and  do  likewise.  There  aren’t  any  tricks  that  they 

1299  can  pull  that  we  can’t  follow  them  very  closely.  We 
have  managed  to  survive  and  pay  our  bills,  pny  the 

farmers  very  promptly.  I  think  that  we  still  have  a  fairly 
good  credit  rate.  I  haven’t  heard  anything  to  the  contrary. 
Mr.  Burke :  No  further  questions. 

Examiner  Hyde :  You  may  cross  examine. 

Mr.  Krause :  I  have  one  or  two  questions. 

Cross  Examination 

By  Mr.  Krause : 

Q.  WTiat  percentage  did  you  say  you  now  buy!  from 
Devine  ?  A.  About  five  percent. 
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Q.  About  five  percent?  A.  That  is  right.  We  also  buy 
in  the  neighborhood  of  four  or  five  thousand  jugs  of  cream 
a  year  out  of  the  Boston  market  from  Connors,  Ware  Dairy. 

Q.  What  size  is  a  jug  of  cream?  A.  40  quarts.  We  make 
some  ice  cream. 

Q.  Coming  back  to  Devine,  is  that  uniformly  five  percent 
over  the  year,  each  month  of  the  year?  A.  No,  but  not  too 
far  from  there.  We  keep  it  for  a  balance. 

Q.  What  is  the  outer  range  on  the  high  side  and  on  the 
low  side?  A.  Eight  percent,  and  last  month  prac- 

1300  tically  nil. 

Q.  Eight  percent  in  what  month,  ordinarily,  or 
what  months?  A.  Possibly  September. 

Q.  And  then  you  get  down  to  very  little  in  the  spring 
months?  A.  That  is  right. 

Q.  And  what  were  those  percentages  in  1953?  A.  About 
the  same. 

Q.  And  in  1952?  A.  It  has  varied  very  little  over  the  past 
five  or  six  years,  because  if  it  gets  to  be  more  than  that, 
we  take  on  more  producers. 

Q.  Why  don’t  you  take  on  producers,  then,  to  cover  your 
full  requirements?  A.  Because  this  seems  to  be  a  better 
way  to  run  the  business,  especially  being  in  the  ice  cream 
business.  Over  the  years  we  have  thought  this  was  a  better 
way  to  regulate  it.  We  also  feel  that  the  farmers  in  our 
area  need  this  Class  I  price.  They  have  a  higher  tax  rate 
on  their  farms,  I  believe.  They  also  have  to  compete  for 
labor  in  an  industrial  labor  market,  and,  from  another 
perfectly  selfish  reason,  they  spend  the  money  that  we  give 
them  in  our  area,  and  in  turn,  we  get  it  back.  It  is  a  vicious 
circle. 

Q.  You  find  it  more  advantageous,  though,  to  balance  your 
plant  with  this  Devine  milk  rather  than  to  buy  pro- 

1301  ducer  milk  for  your  peak  requirements?  A.  That  is 
right. 

Q.  Or  for  their  lowest  point  of  production?  A.  That  is 
right. 


Q.  You  do  have  separating  facilities,  don’t  you,  at  your 
plant?  A.  No. 

Q.  You  do  not?  A.  No. 

Q.  Do  you  use  any  milk  in  the  course  of  preparing  ice 
cream,  along  with  cream,  of  course?  A.  Yes.  But  we  pay 
Class  I  for  that,  just  the  same. 

Q.  But  you  could  use  your  ice  cream  operations  tp  bal¬ 
ance  out  any  minor  surpluses  that  you  might  get  front  your 
own  producers?  A.  I  hadn’t  thought  about  it. 

Q.  Is  that  right?  j 

Examiner  Hyde:  He  said  he  hadn’t  thought  about  il,  and 
then  you  put  another  question. 

What  is  the  answer? 

By  Mr.  Krause : 

Q.  Do  you  at  times  use  whole  milk  in  the  course  of  making 
ice  cream?  A.  Sure,  to  cut  the  cream. 

Q.  So  it  is  possible  to  utilize  the  milk  in  that  way, 
1302  if  you  had  some  surplus  ?  A.  That  is  right. 

Q.  I  think  you  referred  to  some  dealer  whc*  took 
away  a  school  contract.  I  wonder  if  you  would  tellj  us  a 
little  more  about  who  that  dealer  is  and  when  it  happened. 
A.  It  was  a  year  ago  September,  and  it  was  a  Boston  dealer 
who  decided  that  he  wanted  to  expand  out  that  way.j  The 
excuse  they  gave  for  the  extremely  low  price  was  that  they 
figured  they  would  get  some  publicity  out  of  the  thing,  and 
it  would  help  them  to  get  more  retail  business. 

Q.  What  dealer  was  that,  do  you  know?  A.  Should  jl  tell 
them? 

Mr.  Burke :  I  suppose  you  should,  if  he  asks  the  question. 

The  Witness :  It  was  the  White  Brothers. 


By  Mr.  Krause : 

Q.  That  is  a  matter  of  public  knowledge,  isn’t  it?  A.  I 
would  think  so.  It  probably  is. 

Q.  How  about  the  General  Motors  contract?  What 'hap¬ 
pened  there?  A.  I  believe  that  went  to  Deerfoot,  and  from 
there  to  Whiting.  It  is  all  Federal  milk,  so  it  don’t  seem 


582 


that  that  is  going  to  be  the  answer  from  eliminating  com¬ 
petition,  particularly. 

Mr.  Krause :  I  have  no  further  questions. 

Examiner  Hyde :  Anything  else  from  this  witness? 

1303  Redirect  Examination 
By  Mr.  Burke : 

Q.  I  think  you  stated  before  Mr.  Krause  examined  you 
about  Class  II  that  you  preferred  not  to  carry  Class  II 
surplus  from  Massachusetts  people,  or  you  might  have  to 
bring  the  blend  down  to  them,  and  you  wanted  to  maintain 
them  in  Class  I,  is  that  right?  A.  That  is  right. 

Recross  Examination 
By  Mr.  Krause : 

Q.  Do  you  pay  on  a  utilization  basis?  A.  We  buy  on 
weight  and  test.  We  keep  pretty  close  to  our  producers.  If 
we  are  running  heavy,  they  cut  their  production,  and  we 
encourage  them  for  fall  production. 

Q.  I  am  not  sure  you  understood  my  question.  Do  you 
pay  your  producers  on  the  basis  of  how  you  utilize  their 
milk,  what  Classes  it  falls  into?  A.  We  pay  them  Class  I  for 
everything. 

Q.  So  that  any  Class  II  utilization  would  not  go  to  dimin¬ 
ish  the  amount  of  your  producers’  checks.  It  would,  in¬ 
stead,  be  paid  for  by  you,  nevertheless,  at  the  Class  I  price? 
A.  That  is  right. 

Q.  And  any  surplus,  if  it  is  a  loss,  would  come  out  of 
your  pocket  and  not  your  producers?  A.  That  is 

1304  right. 

Redirect  Examination 
By  Mr.  Burke : 

Q.  But  if  you  followed  the  suggestion  made  by  Mr. 
Krause  and  had  a  lot  of  it,  you  might  feel  you  would  have 
to  put  them  on  a  utilization  basis,  is  that  the  point  you  are 
trying  to  make  ?  A.  That  is  right. 
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Examiner  Hyde :  Is  that  all? 

Mr.  Krause:  That  is  all. 

Examiner  Hyde :  Thank  you,  sir.  You  are  excused. 

Mr.  Krause :  I  had  one  other  question. 

Examiner  Hyde :  I  guess  you  are  not  excused. 

Recross  Examination 
By  Mr.  Krause : 

Q.  If  you  can  buy  milk  cheaper  out  of  the  Boston  ipool 
than  you  can  from  Devine,  why  don’t  you  go  to  the  Boston 
pool  for  your  balancing  requirements?  A.  The  only  reason 
we  buy  it  from  Devine  is  that  he  came  in  and  asked  is  to 
buy  it.  Probably  he  is  a  better  salesman.  But  the  pripe,  it 
is  the  fact  that  we  pay  the  same  price  that  we  pay  the 
Massachusetts  farmers. 

I  have  a  sheet  here  stamped  by  the  Massachusetts  Milk 
Control  Board  to  prove  it. 

I  gathered  from  Mr.  Swonger’s  remarks  that  this  |milk 
was  a  kind  of  a  bug-a-boo  on  the  market  and  kind  of  a 
mystery  product.  I  don’t  think  it  is. 

1305  Q.  Have  you  inquired  about  the  price  for  milli  out 
of  the  Boston  pool  for  Class  I  purposes? 

Would  it  be  as  low  as  merely  the  fiat  producer  price  uhder 
Massachusetts  Milk  Control  Commission  regulation?  [A.  I 
really  don’t  know.  They  have  super-salesmen,  but  node  of 
them  have  been  to  see  me. 

Q.  You,  of  course,  receive  this  milk  from  Devine  in  bulk, 
do  you  not,  rather  than  in  producer  cans?  A.  Yes,  w£  do 
now  in  bulk ;  yes. 

Q.  So  you  don’t  have  the  cost  of  weighing  it  and  cooling 
it,  and  other  costs  that  you  have  in  receiving  your  producer 
milk?  A.  Yes.  But  we  have  to  pay  them  a  stop-over  charge, 
which  is  the  equivalent  of  it,  in  my  estimation. 

Q.  What  do  you  mean  by  the  stop-over  charge?  A.  Well, 
we  never  take  full  tanks. 

Q.  You  receive  part  of  a  tank  load  that  goes  elsewhere, 
also?  A.  That  is  right. 
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Q.  What  is  the  stop-over  charge?  A.  I  think  it  is  $8. 

Q.  For  how  much?  A.  For  any  amount.  It  don’t  make 
any  difference  what  we  buy. 

1306  Mr.  Krause:  Thank  you. 

Examiner  Hyde:  Let’s  see  if  I  understand  that 
stop-over  business.  You  pay  them  $8  for  that  because  he 
stops  at  your  place  and  opens  up  that  tank  and  takes  the 
milk  out  of  it? 

The  Witness :  That  is  right. 

Examiner  Hyde:  Is  there  anything  else  of  this  witness? 
If  not,  now  you  are  excused.  Thank  you. 

(Witness  excused.) 

Mr.  Burke :  Mr.  Nourse,  please. 

Whereupon, 

Arthur  L.  Nourse  was  called  as  a  witness,  and,  having 
been  first  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Burke : 

Q.  What  is  your  name,  sir?  A.  My  name  is  Arthur  L. 
Nourse,  N-O-U-R-S-E. 

Q.  And  where  do  you  live,  Mr.  Nourse?  A.  Westborough, 
Massachusetts. 

Q.  Are  you  a  producer?  A.  Iam. 

Q.  And  are  you  a  member  of  the  Central  Massachusetts 
Dairy  Association  ?  A.  I  am. 

Q.  And  to  whom  do  you  deliver  your  product?  A. 

1307  Twin  Maples  Farm,  in  Saxonville,  Massachusetts. 

Q.  Do  you  have  a  statement  you  wish  to  give?  A. 
I  have  a  statement. 

Q.  Will  you  proceed?  A.  I  am  Arthur  L.  Nourse,  of  West- 
borough,  Massachusetts.  I  am  a  producer  and  ship  my  milk 
to  Twin  Maples  Dairy  in  Saxonville,  Massachusetts.  I  am 
an  NEMPA  member  and  have  been  for  many  years. 
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I  am  also  a  member  of  the  Central  Massachusetts  Pro¬ 
ducers  Association. 

I  am  a  graduate  of  the  University  of  Massachusetts]  with 
a  bachelor  of  science  degree  in  Agriculture.  Following 
graduation  in  1932,  I  became  a  producer  of  milk  for  Deer- 
foot  farms.  I  produced  milk  before  the  Boston  market  yas  a 
Federal  marketing  area.  I  knew  the  conditions  at  that  jtime. 
I  produced  milk  for  Deerfoot  farms  for  about  16  years. 

About  five  and  half  years  ago,  Mr.  Frank  Holton,  of  jTwin 
Maples  Dairy,  approached  me  and  asked  me  to  ship  myj  milk 
to  him.  After  a  comparison  of  prices  in  effect  at  the  jtime, 
I  left  Deerfoot  Farms  as  a  special  milk  producer  and  sold 
my  milk  to  Twin  Maples  Dairy,  receiving  35  cents  per 
hundredweight  more  for  it.  That  was  October  1949. 

Since  that  time  I  have  been  satisfied  with  condition^  and 
prices  generally  in  the  Framingham  area.  I  see  no  j  con¬ 
ditions  now  that  were  similar  to  the  conditions  previlant 
previous  to  the  adoption  of  the  Federal  order  ip  the 
1308  Boston  area. 

Therefore,  as  a  producer,  I  am  opposed  to  polling 
my  milk  with  out  of  state  milk,  and  receiving  approximately 
a  cent  a  quart  less  than  I  now  am  receiving,  or  approxi¬ 
mately  $825  a  year. 

I  do  have  a  possible  solution  for  the  out  of  state  farmers, 
and  that  is  as  any  good  farmer  knows,  he  wouldn’t  asl^  his 
neighbor  to  do  anything  that  he  would  not  do  himself.  I 
believe  that  the  out  of  state  farmers,  producers,  shpuld 
petition  Secretary  Benson  for  an  extension  of  the  Boston 
order  for  the  large  cities  of  Maine,  and,  for  example,  Port¬ 
land. 

In  1950,  that  had  a  population  of  77,634.  If  I  recall  Cor¬ 
rectly,  the  amount  of  population  in  the  Framingham  alrea 
that  was  asked  for  in  the  seven  towns,  the  total  was  71,b00 
people.  So  Portland  is  larger  than  this  whole  seven  toWs 
of  the  Framingham  area. 

Or,  petition  for  the  extension  of  the  Boston  area  to  Ithe 
cities  of  New  Hampshire.  Nashua  has  a  population  |  of 
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82,732.  And  Concord,  right  nearby,  has  a  population  of 
27,988.  Or  the  cities  of  Vermont. 

It  seems  reasonable  that  there  are  many  Class  I  sales  in 
these  areas  that  would  more  than  make  up  the  possible  gains 
in  the  proposed  extensions  asked  for  in  Massachusetts. 

It  seems  reasonable  that  the  farmers  of  these 

1309  northern  States  should  pool  their  milk  with  their 
neighbors,  who  ship  into  the  preferred  city  markets. 

Just  to  point  out  that  this  is  a  preferred  market,  I  have  to¬ 
day  in  the  mail  received  a  copy  of  my  New  England  Dairy¬ 
man,  and  in  this  copy  it  lists  Portland,  the  Northern  Dis¬ 
trict,  and  the  Class  I  price  in  effect  in  March  was  $5.99. 
Also  in  today ’s  mail,  I  received  a  letter  from  the  Common¬ 
wealth  of  Massachusetts,  Milk  Control  Commission,  of  a 
list  of  prices  in  effect  in  the  area  in  which  I  sell  milk,  area 
10-B,  and  the  price  in  effect  in  March  was  $5.83.  They  are 
getting  more  for  their  milk  in  Portland,  Maine,  than  they 
are  in  Framingham,  Massachusetts. 

It  seems  reasonable  that  the  farmers  of  the  three  northern 
States  should  pool  their  milk  with  their  neighbors  who 
ship  into  the  preferred  city  markets.  I  am  sorry  for  the 
repetition. 

Certainly  in  this  procedure  they  then  would  be  pooling 
their  costs  in  the  form  of  taxes  as  well  as  their  profits.  To 
me,  it  seems  unfair  that  out  of  state  farmers  want  to  extend 
the  Boston  order  pool  to  take  in  secondary  markets  which, 
historically,  belong  to  the  Massachusetts  producers. 

In  effect,  the  out  of  State  producers  want  to  pool  their 
milk  with  the  Massachusetts  producers  and  are  unwilling  to 
share  our  costs.  Our  taxes  and  labor  costs  are  historically 
higher  than  the  northern  out  of  State  producers.  I 

1310  believe  that  the  producers  of  milk  for  the  large  cities 
of  Maine,  New  Hampshire,  and  Vermont  enjoy  prices 

comparable  to  prices  received  in  our  secondary  markets. 

I  also  believe  that  producers  supplying  the  large  cities 
in  the  north  must,  of  necessity,  have  more  uniform  produc¬ 
tion  than  their  neighbors  who  are  excluded  from  these 
markets  and  ship  into  Massachusetts. 
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Why  should  we  be  penalized  by  having  to  pool  oui  milk 
with  theirs?  Why  shouldn’t  they  pool  their  milk  with  their 
neighbors,  where  there  is  a  similarity  of  costs  in  the  form 
of  taxes  and  feed  and  labor? 

X  am  not  testifying  as  an  expert,  but  as  a  producer  who 
wishes  to  see  justice  prevail.  “Do  unto  others  as  you f would 
have  others  do  unto  you.” 

Mr.  Burke :  No  further  questions. 

Examiner  Hyde :  You  may  cross  examine. 

Mr.  Hewett :  Mr.  Hearing  Officer,  may  I  ask  a  question  ? 

Examiner  Hyde :  Would  you  identify  yourself  first?  j 

Mr.  Hewett :  My  name  is  Orris  Hewett,  from  Skowhegan, 
Maine,  and  I  am  a  producer  for  the  Boston  market. 

Examiner  Hyde :  You  may  ask  your  question. 

Mr.  Hewett :  I  would  like  to  ask  why  this  gentleman  j  wants 
to  bring  his  woes  to  Maine. 

Cross  Examination 

By  Mr.  Hewett :  j 

1311  Q.  Why  would  you  want  to  pass  it  on  to  us  if  you 
have  a  bad  egg?  A.  I  think  the  reverse  is  reajly  the 
trouble.  The  three  States  north  of  us  are  bringing  all  their 
bad  eggs  into  our  State. 

Q.  That  may  be,  sir,  but  I  think — 

Examiner  Hyde:  Wait  a  minute.  Don’t  argue  with  him. 
You  can  ask  him  the  question,  but  if  you  want  to  testify,  I 
have  to  bring  you  up  here  the  same  as  he  is. 

Go  ahead  with  your  answer. 

The  Witness:  Why  shouldn’t  you  in  the  northern  fetatcs 
share  with  your  neighbors  their  production  heights  anjl  lows 
and  come  out  with  a  uniform  blend  price? 

Examiner  Hyde :  Now,  if  you  have  another  question]  I  will 
take  it,  and  if  you  want  to  come  up  here  and  testify  liter,  I 
will  let  you  do  that. 

Mr.  Hewett :  Shall  I  ask  it  this  way :  The  producers  here 
would  like  to  extend  their  area  to  take  in  the  Portland] area? 
Was  that  his? 
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Examiner  Hyde :  You  must  have  misunderstood  him.  He 
said  that  he  would  give  them  a  remedy,  and  suggested  that 
they  take  in  Portland. 

Mr.  Hewett:  Then  I  still  ask  him  why  he  believes  that 
producers  for  around  the  Portland  area  would  be  any  more 
pleased  with  it  than  he  is. 

1312  Examiner  Hyde :  Just  a  minute,  so  we  can  hear  his 
answer.  Do  you  have  an  answer  ? 

The  Witness:  I  don’t  believe  the  producers  of  Portland 
would  be  any  more  happy  than  the  producers  of  Middlesex 
County  in  the  extension  of  the  area.  I  believe  that  the  area 
in  which  the  surplus  occurs  should  be  shared  with  the  farm¬ 
ers  of  that  area. 

Examiner  Hyde :  Is  there  anything  else  from  this  witness  ? 
Mr.  Swonger :  One  question. 

By  Mr.  Swonger : 

Q.  You  quoted  Class  I  prices  for  Portland  and  other 
markets.  Have  you  any  idea  how  much  surplus  the  Portland 
market  carries?  A.  No,  I  do  not. 

Q.  Would  you  be  surprised  to  learn  that  it  carries  up  to 
50  percent  surplus  in  May  and  June?  A.  That  is  similar  to 
Boston,  then. 

*•*#••••• 

1313  Benjamin  R.  Center  was  called  as  a  witness,  and, 
having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 

Mr.  Burke:  This  witness  is  testifying  with  respect  to 
proposal  number  19. 

Direct  Examination 

By  Mr.  Burke : 

Q.  What  is  you  name,  sir?  A.  Benjamin  R.  Center. 

Q.  Where  do  you  live,  Mr.  Center?  A.  Greenfield, 
Massachusetts. 

Q.  You  are  a  dealer,  are  you  not?  A.  Iam. 


589 


Q.  In  what  area?  A.  Area  four. 

Q.  Which  includes  what  towns  or  cities?  A.  j  It  in- 

1314  eludes  Franklin  County,  and  I  think  it  is  pretty  well 
confined  to  that.  I  am  not  positive  of  the  j  exact 

boundaries. 

Q.  And  have  you  a  statement  that  you  wish  to  make,  Mr. 
Center?  A.  Yes,  I  have. 

Mr.  Krause :  Might  I  point  out  for  the  record,  befdre  we 
go  into  that,  that  I  believe  Exhibit  23  would  show  the  State 
regulated  markets  by  number. 

Mr.  Burke:  Thank  you. 

By  Mr.  Burke : 

Q.  Would  you  proceed?  A.  So  far  as  I  am  concerned, 
as  a  dealer,  I  have  no  objection  to  the  extension  6f  the 
Federal  order  as  it  applies  to  my  own  personal  interest. 
However,  due  to  the  fact  that  it  would  have  the  effect  of  cost¬ 
ing  my  local  producers  a  simple  average  of  better  tfcan  a 
thousand  dollars  a  year  based  on  the  records  of  1953  and 
1954,  naturally  my  sympathies  are  with  them  because,  in 
turn,  that  would  have  considerable  impact  upon  the  eednomy 
of  our  community. 

The  prepared  statement  that  I  wanted  to  read  is  $s  fol¬ 
lows:  In  December  1950,  I  purchased  milk  from  29  local 
producers.  On  December  19,  1950,  I  wrote  the  following 
letter  to  six  producers : 

“Dear  Sir: 

1315  1 1 1  feel  it  is  only  fair  to  advise  each  producer  jwhose 
milk  is  hauled  to  us  by  Elwell’s  truck  that  tips  ar¬ 
rangement  may  have  to  be  discontinued.  The  volume  he 
hauls  is  so  small  that  it  hardly  pays  him  to  do  the  job.  The 
farms  are  so  scattered  that  some  of  the  milk  reaches  us  in 
a  frozen  condition  in  cold  weather  due  to  being  on  thd  road 
so  long.  We  cannot  use  frozen  milk,  and  should  hq  drop 
even  one  producer  because  of  this  condition  Elwell  fwould 
then  be  operating  at  a  definite  loss.  “Rather  than  find  your- 
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self  in  a  position  where  there  was  no  one  to  bring  your  milk 
to  us,  it  would  be  better  to  look  for  another  market  which  at 
this  time  of  year  is  not  difficult  to  find.  We  will  continue  to 
take  milk  from  any  producer  who  can  arrange  to  get  it  to  us 
at  a  satisfactory  time  and  in  good  condition.” 

That  is  signed  Greenfield  Dairy  Company. 

Previous  to  writing  this,  I  talked  to  Mr.  Fred  Warner,  of 
the  Springfield  marketing  area,  at  which  time  he  stated  that 
when  the  Springfield  pool  has  less  than  14  percent  Class  II, 
the  market  was  short  of  milk.  He  also  stated  that  if  I  had 
any  producers  I  did  not  need,  they  would  be  glad  to  have  the 
milk  for  the  Springfield  pool. 

This  made  sense  to  me  because  the  large  Springfield  deal¬ 
ers  had  their  field  men  soliciting  my  producers  and  urging 
them  to  drop  me  and  sell  to  them. 

1316  As  a  result  of  this  activity,  two  producers  shipped 
to  Springfield.  Of  the  other  ten  to  then  be  accounted 
for,  I  dropped  one  because  of  poor  quality,  and  seven  went 
out  of  production.  Two  other  producers  were  sending  their 
milk  to  us  by  one  of  our  employes.  When  he  left  to  go  into 
the  service,  there  was  no  practical  way  to  get  the  milk,  so  by 
mutual  agreement  they  sold  elsewhere.  This  left  me  with  11 
producers  as  of  June  1, 1952. 

Inasmuch  as  the  Springfield  pool  had  only  11  percent  in 
Class  II  in  December  1950,  9.2  percent  for  October  1951, 
11.6  percent  for  November  1952,  9.4  percent  for  October 
1953,  and  13.9  percent  for  November  1954, 1  do  not  see  how 
any  activity  on  my  part  has  flooded  the  market. 

During  these  periods  of  short  supply  I  have  called  on 
many  of  the  Springfield  dealers  who  need  milk.  One  Chico¬ 
pee  dealer  has  told  me  he  sent  his  tank  to  the  Midwest  to 
bring  in  milk  during  the  period  of  short  supply  in  the 
Springfield  area. 

In  April  1951,  I  installed  a  pure-pak  bottling  machine. 
Shortly  after  we  were  asked  to  put  up  paper  milk  for  several 
other  dealers.  In  order  to  do  this,  I  needed  extra  milk  but 
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knew  it  would  be  temporary  business  as  the  other  dealers 
would  eventually  have  their  own  equipment. 

In  view  of  the  fact  that  all  local  producers  had  ja  good 
market,  and  the  Springfield  pool  only  had  11  percent 

1317  Class  II  the  previous  fall,  and  Mr.  Warner  had  urged 
me  to  drop  producers  so  the  pool  could  have  them,  it 

seemed  ridiculous  to  try  to  take  care  of  the  extra  temporary 
demand  with  local  milk  so  I  made  other  arrangements. 

As  of  this  date  we  are  bottling  only  a  small  amount  of 
paper  for  two  Greenfield  dealers.  As  a  result  of  this  we 
purchased  no  milk  except  from  our  own  local  producers  be¬ 
tween  March  9  and  April  6  of  this  year. 

When  the  local  schools  close  in  early  June  for  the  summer 
vacation,  I  will  have  a  surplus  and  will  not  be  usifig  milk 
except  from  my  local  producers.  Next  fall  when  production 
is  down,  I  will  need  a  few  jugs  of  milk  per  day  more  than 
the  producers  are  making.  In  April  of  this  year,  the  Spring- 
field  market  had  less  Class  II  percentage-wise  than  last 
April,  so  there  is  no  reason  to  believe  there  will  be  milk 
available  from  that  source  this  fall. 

I  have  bought  heavy  cream  from  the  NEMPAj  West 
Springfield  plant  for  some  time  and  our  relations  have  been 
excellent.  However,  I  very  much  resent  the  implication  of 
testimony  they  have  given  as  to  my  activities,  particularly, 
and  I  quote,  “The  producers  left  because  of  disagreement 
on  weight  and  test  and  inability  to  secure  what  they  con¬ 
sidered  to  be  a  proper  accounting  for  their  milk.*’ 

Nine  of  the  11  producers  I  am  buying  from  have  shipped 
to  me  without  interruption  since  before  1947.  6ne  of 

1318  them  has  sold  to  the  Greenfield  Dairy  Company  and 
no  one  else  since  1918.  I  believe  there  are  goo<jl,  bad, 

and  indifferent  individuals  in  any  group,  whether  they  are 
producers  or  dealers.  I  have  done  business  with  a  fe^’  pro¬ 
ducers  over  the  years  who  are  never  satisfied,  so,  nebdless 
to  say,  we  parted  company.  But  I  know  that  my  experience 
in  this  respect  has  only  been  average. 

Each  of  my  producers  has  been  told  that  if  at  anytime 
they  feel  their  weight  or  test  is  not  correct,  to  see  me  jabout 
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it  Over  the  years,  I  have  on  a  few  occasions  made  adjust¬ 
ments  when  the  circumstances  indicated  an  adjustment  was 
due.  Unfortunately,  this  turned  out  to  be  a  mistake,  because 
it  was  pointed  to  afterwards  as  evidence  of  guilt  instead  of 
an  honest  effort  to  be  fair. 

The  first  milk  I  purchased  from  the  Dairymen’s  League 
was  in  May  1953,  less  than  two  years  ago.  I  fail  to  see  how 
this  has  anything  to  do  with  the  replacing  of  local  milk  I  am 
supposed  to  have  dropped  in  December  1950. 

As  to  the  price  I  have  paid  for  milk  from  Dairymen’s 
League,  the  Massachusetts  Milk  Control  Board  allows  me  to 
account  for  only  five  percent  of  my  local  purchases  as  Class 
II.  This  is  less  than  my  actual  Class  II  requirements. 

My  tank  truck  holds  165  cans.  In  the  course  of  12  months, 
we  often  haul  part  loads,  ranging  from  100  to  125  cans.  My 
actual  trucking  costs,  plus  credit  for  Class  II  milk  I 
1319  have  in  excess  of  what  is  accounted  for  to  local  pro¬ 
ducers,  places  my  cost  for  Granville  milk  at  a  higher 
figure  than  what  I  pay  local  producers.  Had  I  purchased  all 
tank  milk  I  would  have  created  a  substantial  saving  by  no 
receiving  room  operation.  However,  with  the  operation  we 
have,  the  only  difference  has  been  the  small  amount  of  steam 
and  water  to  wash  a  few  producer  cans. 

The  first  knowledge  I  had  that  anyone  was  concerned 
about  my  buying  tank  milk  was  in  the  early  spring  of  1954, 
when  I  read  in  the  newspaper  of  a  meeting  held  in  Green¬ 
field  by  local  dairymen. 

If  the  NEMPA  had  local  producers  whose  milk  they 
wanted  me  to  buy,  I  do  not  yet  understand  why  they  did  not 
first  tell  me  so. 

To  this  day,  they  have  never  approached  me  on  the  sub¬ 
ject.  I  did  call  them  last  spring  and  we  explored  the  details. 
As  already  explained,  my  local  producers  are  furnishing 
me  with  practically  all  the  milk  I  need  and  to  take  on  more 
during  the  last  year  would  mean  that  much  of  the  time  I 
would  be  separating,  putting  skim  down  the  sewer  and  re¬ 
ducing  the  price  to  my  producers. 


As  a  dealer  I  have  no  objection  to  being  removed  from  the 
State  and  placed  under  Federal  control.  My  preference 
would  be  no  control  at  all  for  the  industry.  So  farj  as  my 
operations  are  concerned,  my  plans  are,  and  itj  is  only 

1320  good  business  for  me,  to  buy  all  direct  producer  de¬ 
liveries  within  the  next  few  months  regardless  of 

whether  we  are  in  or  out  of  the  pool.  In  order  to  do  this,  I 
should  take  on  two  or  three  producers  which  I  already  ar¬ 
ranged  to  do. 

This  will  furnish  me  with  all  the  milk  I  need  for  my 
regular  route  sales,  with  a  probable  exception  of!  a  few 
weeks  in  the  fall. 

In  March  1954,  one  year  ago,  Dawn  Dairy  of  (grange, 
Massachusetts,  for  whom  we  had  put  up  paper  milk,  in¬ 
stalled  their  own  machine.  During  the  time  we  bottled  for 
them,  we  charged  them  the  Class  I  price,  plus  four  point 
five  cents  per  quart.  Some  of  the  time  they  furnished  milk 
to  us  to  bottle  for  them. 

Again,  I  am  neither  for  or  against  the  extension! of  the 
Federal  order.  As  a  milk  dealer  with  a  definite  responsibil¬ 
ity  to  his  customers,  I  do  not  relish  a  situation  whereby  the 
milk  supply  is  so  tightly  controlled  that  at  times  I  have 
much  more  milk  that  I  can  use,  and  six  months  later  am 
short  of  milk.  All  I  ask  is  to  own  my  Class  I  sales  at  Class  I 
price,  and  milk  for  manufacturing  purposes  at  Cluss  II 
price,  with  the  assurance  that  I  will  have  milk  of  good 
quality  in  the  amounts  that  I  need. 

Examiner  Hyde :  You  may  cross  examine. 

i 

Cross  Examination 

1321  By  Mr.  Derr : 

Q.  Mr.  Center,  do  I  understand  you  to  say  that  the 
11  producers  that  you  presently  have  largely  furnish!  all  of 
your  Class  I  requirements  the  year  round  ?  A.  That  is  cor¬ 
rect,  at  the  present  time,  yes. 
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Q.  However,  you  previously,  I  think  as  far  back  as  De¬ 
cember  1950,  indicated  you  had  29  local  producers.  A.  That 
is  right. 

Q.  Are  we  to  understand,  or  to  presume  from  that,  that 
the  milk  of  18  producers,  which  you  no  longer  have  was 
largely  used  to  supply  other  handlers  in  the  area?  A.  No. 
At  that  time,  in  December  1950,  as  I  recall,  my  business  was 
normal.  It  was  previous  to  my  paper  operation. 

Q.  Then  does  this  indicate  that  your  business  has  fallen 
off  substantially?  A.  No,  I  wouldn’t  say  that.  I  think  the 
gross  sales,  the  regular  route  sales,  are  about  the  same. 
Perhaps  it  will  help  clarify  what  I  am  getting  at  if  I  explain 
that  it  so  happened  that  the  producers  that  are  not  on  my 
payroll  now  were,  on  the  average,  very  small  producers.  The 
11  producers  I  now  buy  from,  and  have  been  buying  from  all 
of  this  while,  are  what  I  consider  very  large  producers.  In¬ 
cidentally,  those  11  producers,  for  the  past  two  years,  have 
increased  their  production  as  a  group  close  to  30  per¬ 
cent. 

1322  Q.  You  further  have  indicated  that  you  bought  no 
outside  milk  during  the  period  March  9  through  April 
6.  Is  that  of  1955?  A.  Yes. 

Q.  Previous  to  that,  how  often  had  you  been  receiving 
milk  from  Dairymen’s  League  plant  at  Granville?  A.  That 
I  can’t  answer,  because  it  varies  terrifically. 

Q.  You  had  no  regular  receipts  from  them?  A.  Not  what 
I  would  call  regular  receipts,  no,  sir. 

Q.  Did  you  receive  milk  every  month?  A.  Yes. 

Q.  Twice  a  month?  A.  Yes.  Perhaps,  again,  it  would 
help  if  I  tell  you  that  over  the  period  of  time  I  have  bought 
out  of  Granville,  I  have  bought  as  few  as  65  cans  in  one  week, 
and  as  high  as  probably  450  cans. 

Q.  And  what  period  is  covered  by  those  figures?  A. 
From  the  time  I  started  buying  up  to  the  present  date,  and 
I  stated  when  I  started  buying. 
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By  Mr.  Krause : 

Q.  It  was  May  1953?  A.  Correct. 

i 

By  Mr.  Derr : 

Q.  Do  you  contemplate  no  additional  requirements  other 
than  your  producer  receipts  during  the  balance  of 
1323  1955?  A.  No.  In  view  of  our  present  competitive 
conditions  the  chances  are  the  11  producers  jl  have 
will  make  more  than  we  need  because  at  the  present  moment 
for  the  last  few  months  we  have  been  trying  to  hpld  our 
business  against  a  dealer  from  the  Springfield  pool  who  is 
currently  selling  milk  and  placing  it  in  the  consumer’^  hands 
for  15  cents  a  quart,  and  he  is  supplied  with  his  miljc  from 
the  NEMPA  plant  at  Springfield. 

Q.  He  is  a  regulated  handler  under  the  Springfield  jorder? 
A.  Yes. 

Q.  Could  that  be  the  Norwood  Ice  Company?  A.  That  is 
the  Norwood  Ice  Company. 

Q.  And  they  are  doing  a  gallon  jug  business  in  your  area? 
A.  And  half  gallon. 

Q.  Is  there  anyone  else  selling  in  gallons  and  half  gallons 
in  that  area?  A.  Pretty  near  everybody  that  sells  tnilk  is 
right  now. 

Q.  Is  the  half  gallon  price  different?  A.  Slightly  more. 


The  last  I  knew  about  it,  it  was  about  a  half  cent  a  quart 
more. 

Q.  Do  you  have  anything  other  than  a  Class  I  distributing 
business?  A.  Our  Class  II  requirements,  the^e  is  a 
1324  slight  amount  of  milk  we  use  in  making  lightjcream 
and  in  making  ice  cream  mix.  My  Class  II  require¬ 
ments  average  about  six  and  a  half  to  seven  percentj  of  my 
purchases  throughout  the  year. 

Q.  And  you  intend  that  your  producer  receipts  will  cover 
those  requirements  also?  A.  All  indications  are  that  they 
will.  I  have  no  crystal  ball,  but  I  really  believe  they  yill. 

Q.  Do  you  do  business  at  Tenney  Farms  ?  A.  Greenfield 
Dairy  Company. 
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Q.  Greenfield  Dairy  Company?  A.  Yes,  sir. 

Examiner  Hyde :  Have  you  completed,  Mr.  Derr? 

Mr.  Krause :  I  think  he  has.  For  the  moment,  while  he  is 
looking  at  the  papers,  I  will  ask  a  few  questions. 

By  Mr.  Krause : 

Q.  I  think  you  said  you  started  purchasing  from  the 
Dairymen’s  League  in  May  of  1953? 

Is  that  correct  ?  A.  That  is  right. 

Q.  Had  you  been  purchasing  supplemental  supplies  prior 
to  May  of  1953?  A.  I  had.  Previous  to  buying  from  Dairy¬ 
men’s  League,  I  had  bought  from  D.  A.  Bebee,  of  Vermont. 

Q.  And  was  that  a  regulated  or  unregulated  source?  A. 
Unregulated  supply. 

1325  Q.  How  large  a  quantity  had  you  been  purchasing 
from  him?  A.  I  haven’t  the  figures.  It  ran  in  about 
the  same  brackets  as  my  purchases  from  the  Dairyman’s 
League. 

Q.  So  that  these  purchases  from  unregulated  sources  go 
considerably  back  from  May  of  1953?  A.  Probably  14  or  15 
months,  I  believe. 

Q.  Now,  before  that,  did  you  purchase  from  some  other 
unregulated  source?  A.  No,  sir. 

Q.  Did  you  indicate  from  which  plant  of  the  Dairymen’s 
League  you  are  or  you  have  been  purchasing  milk?  A.  I 
have  made  reference  to  Granville,  because  it  was  Granville 
that  was  referred  to  in  Northampton. 

Q.  That  plant  is  not  now  regulated,  is  it,  under  any  State 
or  Federal  order?  A.  I  honestly  don’t  know.  Do  you  mean 
in  the  pool? 

Q.  Well,  in  any  of  the  Federal  pools.  A.  I  don’t  really 
know. 

Q.  Are  you  presently  receiving  milk  from  Granville?  A. 
120  jugs  this  week.  No,  from  Granville?  That  is  coming  out 
of  Great  Barrington.  I  am  sorry. 

Q.  Well,  Great  Barrington,  is  that  also  a  Dairymen’s 
League  Plant?  A.  Yes. 


1326  Q.  How  long  have  you  been  receiving  milk  from 
Great  Barrington?  A.  On  occasion  they  have  jasked 

us  to  go  there  instead  of  Granville  for  quite  a  long  time. 

Q.  Then,  is  the  Great  Barrington  plant  under  the  Boston 
order?  A.  I  don ’t  know,  frankly. 

Q.  Or  any  other  Federal  order?  A.  I  wouldn’t  knoy. 

Q.  I  think  you  said  that  your  receipts  from  these  scjurees 
may  be  as  low  as  65  cans  a  week  and  as  high  as  450  qans  a 
week.  A.  Maybe?  I  said  they  have  been. 

Q.  Is  there  any  seasonal  pattern  to  your  high  and  your 
low  requirements?  A.  Very  little.  My  local  producers,  as 
has  been  testified  by  those  who  preceded  me,  working  with 
me  as  closely  as  I  have  over  the  years,  have  done  ^n  ex¬ 
cellent  job  of  delivering  an  even  amount  of  milk  throughout 
the  year.  That  milk  has  been  the  basis  of  my  supply  and 
used  primarily  for  my  regular  route  sales.  My  fluctuation 
has  been  accounted  for  almost  entirely  by  the  demand  for 
dealers  for  whom  I  have  put  up  paper  milk. 

Q.  Have  you  been  putting  up  paper  milk  in  substantial 
quantities  for  such  dealers  within  the  last  yea*-?  A. 

1327  It  has  been  very  much  less  in  the  last  year. 

Q.  Are  these  figures  of  a  high  of  450  and  a  low  of  65  for 
the  past  year?  A.  No.  I  don’t  believe  that  we  have  hauled 
that  amount  in  the  last  year.  That  would  go  back  tb  the 
height  of  our  operation  in  putting  up  paper  milk  for  these 
dealers,  and  would  be  approximately  two  years  ago. 

Q.  What  would  your  high  and  low  be  for  the  last  year?  A. 
I  don’t  know. 

Q.  Can  you  approximate  it?  A.  If  a  guess  is  any  good,  I 
will  tell  you. 

Examiner  Hyde :  A  guess  is  no  good. 

By  Mr.  Krause : 

i 

Q.  I  assume  you  had  been  able  to  approximate  these  6ther 
figures,  and  I  would  like  to  have  you  follow  the  same  basis 
of  approximation.  A.  I  can’t  for  such  a  definite  period  of 
time. 
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Q.  I  think  yon  said  your  tank  truck  hauls  about  150  cans. 
A.  I  said  165. 

Q.  Well,  165.  You,  then,  operate  a  tank  truck  yourself? 
A.  That  is  correct. 

Q.  Do  you  send  the  tank  truck  up  to  these  sources  or  do 
you  use  that  tank  truck  for  other  purposes?  A.  I  send 

1328  it  up  to  these  sources. 

Q.  Do  you  then  buy  the  milk  f.o.b.  the  source  plant? 
A.  That  is  correct 

Q.  And  that  sort  of  purchase  is  not  within  the  control  of 
the  Massachusetts  Control  Commission,  is  it?  A.  No,  I  don’t 
believe  it  is. 

Q.  And  they  do  not  require  you  to  pay  any  particular  price 
for  it?  A.  No,  they  don’t. 

Q.  Do  you  use  that  same  tank  truck  for  assembling  milk 
from  your  own  producers?  A.  No,  I  don’t. 

Q.  I  think  you  said  that  you  had  a  markup  over  Class  I  of 
four  to  four  and  a  half  cents  for  custom  bottling,  is  that 
correct?  A.  That  is  correct. 

Q.  Is  that  in  paper  or  glass  ?  A.  Paper. 

Q.  Is  that  a  usual  charge  for  that  sort  of  service?  A.  It  is 
what  I  have  charged,  yes. 

Q.  According  to  my  notes,  in  December  of  1953,  you  had 
29  local  producers.  Are  my  dates  there?  A.  December  1950. 
Q.  1950?  A.  Yes. 

1329  Q.  When  was  it  that  you  wrote  six  producers  deal¬ 
ing  with  the  problem  of  the  volume  on  a  particular 

route  being  too  small?  A.  December  1, 1950. 

Q.  And  since  that  time  you  have  reduced  the  total  number 
from  29  to  11,  including  presumably  those  six  small  pro¬ 
ducers?  A.  The  number  has  been  reduced  that  much. 

Q.  Have  you  had  a  complete  or  almost  a  completely  new 
group  of  producers  come  in  in  those  years?  A.  No.  I  stated 
that  of  the  11,  nine  of  them  had  been  shipping  since  a  long 
time  previous  to  1947. 

Q.  But  those  nine  have  been  encouraged  to  increase  their 
production?  A.  No.  That  is,  I  haven’t  encouraged  them. 
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That  has  been  a  natural  occurance  so  far  as  I  am  concerned 
on  their  part.  I  assume  it  is  because  they  have  found  that  I 
have  been  able  to  use  the  milk  and  they  have  beeh  well 
satisfied  with  their  dealings. 

Q.  And  the  other  two  producers  that  you  have  tak^n  on, 
I  presume,  are  also  large  producers?  A.  The  11  as  a  group 
I  consider  large  producers.  One,  for  instance,  is  making  as 
much  as  26  jugs  a  day,  and  two  others  over  20.  Then  I  do 
have  a  few  small  ones.  But  the  average  is  largje. 

1330  Q.  In  1950  when  you  had  29  local  producers,!  were 
you  receiving  milk  from  out  of  the  State  in  tank  lots? 

A.  No,  sir. 

Q.  So  that  your  practice  of  buying  milk  from  outside  the 
State  began  within  the  same  period,  during  which  yiu  re¬ 
duced  your  producers  from  a  number  of  29,  in  1950,  to  your 
present  11  producers?  A.  Well,  I  can’t  accept  your  State¬ 
ment  that  I  reduced  the  number.  I  have  stated  what  hap¬ 
pened.  I  don’t  feel  when  a  man  stops  making  milk  it  should 
be  said  that  I  had  anything  to  do  with  it. 

The  timing  involved,  I  think,  that  is  of  consequence,  is 
that  there  were  six  here  on  the  date  that  I  gave  you,  and  then 
about  eight  months  later  I  found  myself  in  need  of  more 
milk  because  of  the  dealers  who  wanted  me  to  put  up  paper 
milk  for  them. 

Q.  Was  there  any  particular  significance  in  pointing  out 
the  date  on  which  you  notified  these  six  producers  that  you 
specifically  mentioned  as  being  on  a  small  route?  A.  I 
thought  it  was  only  proper  procedure  to  give  the  date  of  the 
letter. 

Q.  What  date  was  that,  again  ?  A.  December  19, 1950.  | 

Examiner  Hyde :  Let  me  interrupt  you,  gentlemen.  II  can 
see  that  clock  up  there,  and  it  looks  to  me  as  if  it  is 

1331  about  eight  minutes  to  five.  That  means  that  under 
the  arrangements  that  we  have  for  this  building  we 

have  eight  more  minutes  with  this  witness.  I  hope  you  will 
not  make  him  come  back  tomorrow. 

Mr.  Krause :  I  have  no  further  questions. 
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Examiner  Hyde :  I  don’t  want  to  cut  you  off,  but  I  want 
to  warn  you  that  time  is  moving  on. 

Dr.  Swongerf 

By  Mr.  Swonger : 

Q.  Do  you  custom  package  for  other  dealers  at  the  present 
time  in  paper?  A.  Two  small  Greenfield  dealers. 

Q.  Could  you  give  us  their  names?  A.  Tenney  Farms  and 
French  King  Dairy. 

Examiner  Hyde:  Is  there  anything  else  of  this  witness? 

Mr.  Burke :  I  have  just  two  questions  which  the  witness 
may  or  may  not  be  able  to  answer. 

Redirect  Examination 

By  Mr.  Burke : 

Q.  Do  you  know  there  are  some  61  Massachusetts  pro¬ 
ducers  delivering  to  the  Great  Barrington  plant  of  Dairy¬ 
men’s  League  as  to  whose  milk  the  Massachusetts  Milk 
Control  Commission  regulates  the  price?  A.  I  would  have 
no  way  of  knowing  the  exact  number,  but  I  am  aware  of  that 
because  I  went  over  the  Great  Barrington  producer 
1332  list  with  them  on  bacteria  counts,  and  so  forth,  and  I 
discovered  that  they  had  Massachusetts  producers, 

yes. 

Q.  Do  you  also  realize  that  when  the  sale  was  made  by 
your  picking  the  product  up  at  Great  Barrington  instead  of 
Granville,  that  is  a  Massachusetts  sale  which  also  comes 
within  the  purview  of  the  Massachusetts  Milk  Control  Com¬ 
mission?  A.  I  understand  that,  yes,  sir. 

Mr.  Burke :  That  is  all. 

Examiner  Hyde:  Is  there  anything  else  from  this  wit¬ 
ness? 

Mr.  Krause,  are  you  finished?  I  didn’t  want  to  cut  you  off, 
but  I  wanted  you  to  look  at  the  clock. 

Mr.  Derr:  I  would  like  to  inquire  whether  he  has  ever 
purchased  milk  from  Dairymen’s  League  other  than  from 
plants  at  Granville  and  Great  Barrington. 

A.  No. 


« 
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Examiner  Hyde :  Is  that  all? 

Mr.  Burke:  That  is  all. 

•  *  «  *  •  •  •  • 

1336  Edward  L.  Gallup  resumed  the  stand,  as  a  witness, 
and  having  been  previously  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows : 

Direct  Examination 

i 

By  Mr.  Burke : 

Q.  Mr.  Gallup,  did  you,  at  my  request,  prepare  sonJe  in¬ 
formation  with  respect  to  the  Boston  area  that  is  proposed 
to  be  added  similar  to  that  which  you  prepared  for  the  Wor¬ 
cester  and  Springfield  areas?  A.  I  did. 

Q.  And,  like  those  exhibits,  have  you  got  them  clipped 
together?  A.  I  have. 

Q.  And  do  you  want  to  run  through  with  me  whafj  you 
have  there?  On  the  first  page,  the  pink  sheet,  does  it  show 
the  outline  of  the  present  Boston  milk  marketing  ^rea? 
That  is  the  heavily  shaded  part,  is  it?  A.  Yes,  that  is  i^ight. 

Q.  And  then  the  seven  towns  are  blocked  off  wi[th  a 
crayon,  Concord,  Lincoln,  and  so  forth?  A.  Cfoss- 
hatched. 

1337  Q.  That  is  the  NEMPA  proposal,  is  it?  A.  that 
is  correct. 

Q.  And  then  the  extension  to  the  top  that  looks  li|ke  a 
Republican  gerrymander  that  is  the  part  to  be  added  bjr  the 
Northern  Farms,  is  it?  A.  I  object  to  the  characterization, 
but  I  agree  that  that  is  the  North  Farms  proposal  which 
also  includes  the  NEMPA  proposal. 

Q.  You  mean  it  could  also  be  a  Democratic  gerrymander. 

Examiner  Hyde :  I  will  let  it  stay  since  we  have  botli  Re¬ 
publican  and  Democrats  in  it. 

By  Mr.  Burke : 

Q.  And  the  next  page,  No.  1,  is  an  alphabetical  inddx  of 
cities  and  towns  in  all  three  areas?  A.  That  is  correct. 


Q.  And  the  next  page,  B-l,  cities  and  towns  in  Middlesex 
County,  proposed  to  be  added  in  both  proposals,  is  that 
right?  A.  That  is  right. 

Q.  And  with  the  population  in  the  area,  and  compared 
also  with  the  Boston  Federal  market  as  it  now  is,  is  that 
right?  A.  That  is  correct. 

Q.  And  the  next  sheet,  page  2,  is  a  recapitulation  which  I 
think  has  appeared  in  the  previous  exhibit,  is  that 

1338  right?  A.  That  is  right. 

Q.  And  the  next  sheet  marked  B-2  gives  the  popu¬ 
lation  per  square  mile,  whereas  B-l  gives  it  for  the  entire 
town,  is  that  right?  A.  That  is  right. 

Q.  And  the  next  one,  page  3,  is,  again,  a  recapitulation  of 
population,  areas,  and  population  per  square  mile,  similar  to 
the  previous  exhibit,  is  that  right?  A.  That  is  right. 

Q.  And  B-3-S  4,  amount  of  out  of  state  receipts  is,  again, 
one  that  was  put  in  earlier?  A.  That  is  correct.  And  there 
is  a  change  on  the  bottom  tabulation  for  September,  1953, 
for  Springfield.  The  figure  would  be  760,885. 

Mr.  Krause:  May  we  have  that  again?  Which  is  the 
figure? 

The  Witness :  760,885,  for  September,  1953. 

Mr.  Krause :  May  we  have  it  again  ? 

Examiner  Hyde :  Just  a  moment.  Come  over  here. 

By  Mr.  Burke : 

Q.  I  will  return  to  that  page  in  a  moment.  The  next  page, 
marked  D  4  are  the  monthly  blend  prices  similar  to  those  in 
the  earlier  exhibit,  is  that  right?  A.  That  is  correct. 

1339  And  B-4,  the  next  page,  is  the  number  of  producer 
dealers,  and  the  number  and  amount  of  product  from 

those  producers  in  both  areas?  A.  That  is  correct. 

Q.  And  the  next  page,  5-A8,  the  appropriate  part  of  that 
pertaining  to  Boston  is  in  the  upper  part,  is  it  not,  where  the 
third  and  fourth  lines,  the  Boston-NEMPA  proposal  and  the 
Boston-Northern  Farms  proposal,  showing  the  number  of 
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flat  plan  buyers,  composite  use  buyers,  and  base 
ers,  is  that  correct?  A.  That  is  correct. 

Q.  And  the  total?  A.  And  the  total. 

Q.  And  B-5  is  milk  receipts  in  pounds  in  the  area  pro¬ 
posed  to  be  added  to  the  Boston  market  in  each  proposal. 
A.  Yes.  And  there  are  same  changes  from  the  mimeo¬ 
graphed  copy. 

Q.  Will  you  kindly  tell  us  what  changes  there  are  there? 
A.  In  the  bottom  tabulation,  there  are  changes  for  Septem¬ 
ber,  1950,  and  for  September  1952.  I  will  read  them  across. 
The  dealers  own  production  is  unchanged  at  229334  The 
next  column,  under  Massachusetts  producers  shouhj  read 
1,323,541.  The  next  column,  Massachusetts  dealers,  should 
read  104,412.  The  total  receipt  column  should  ifead — 

1340  there  is  no  change  in  the  outside  unregulated  milk 
column,  that  is  still  201022 — this  is  the  total  receipts 

In  pounds,  1,857,409.  I  will  repeat  it;  1,857,409.  The  per¬ 
centage  at  the  right  is  10.77.  The  changes  for  September, 
1952,  are  as  follows :  The  first  figure  is  unchanged  at  217090. 
For  Massachusetts  producers,  1,401,039.  For  Massachu¬ 
setts  dealers,  183,859.  Outside  unregulated  milk,  unchanged 
at  251,092.  Total  receipts  column,  2,053,080.  Percentage 
column,  12.23. 

That  covers  the  changes. 

Q.  And  then  on  B  6  of  that  group  of  papers,  thb  last 
page,  is  seasonality  of  receipts.  Are  there  any  changes  on 
that?  A.  There  are  none. 

Q.  Now,  with  reference  to  Page  B  3-S  4,  and  the  la^t  two, 
B-5  and  B-6,  when  you  made  these  computations  for  m£,  you 
took,  did  you  not,  only  dealers  with  plants  located  in  the 
marketing  area,  is  that  right?  A.  Or  nearby ;  that  is  true. 

Q.  And  the  figure  appearing  on  B  3-S  4  had  already  gone 
in  evidence,  had  it  not,  at  either  the  Springfield  or  the  Wor¬ 
cester  hearing?  A.  Yes,  it  had. 

Q.  So  that  when  I  asked  you  to  attempt  to  re-figure  these 
to  include  an  allocation  from  Hood’s  Eastbridge- 

1341  water  plant,  you  would  be  unable  to  do  so  without  dis¬ 
closing  Hood’s  individual  figures  because  of  the 
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possibility  of  •comparison  with  the  prior  exhibit,  is  that 
correct?  A.  That  is  correct. 

Q.  And  since  we  have  had  no  release  from  the  Hood  Com¬ 
pany,  and  I  don’t  represent  them,  we  are  unable  to  give  that 
picture,  is  that  right?  A.  That  is  right. 

Mr.  Burke :  I  am  sorry  that  that  develops,  but  it  is  due  to 
the  fact  that  I  made  a  mistake  in  my  earlier  request,  I  be¬ 
lieve,  or  Mr.  Gallup  may  have  misunderstood  me. 

I  would  like  to  offer  that  as  an  exhibit,  sir. 

Examiner  Hyde :  The  compilation  of  documents  that  have 
been  described  by  Mr.  Burke  and  this  witness  are  bound  to¬ 
gether,  and  the  first  one  bears  the  inscription,  ‘ ‘Current 
Boston  Federal  market  and  additions  proposed  by  NEMPA, 
Northern  Farms,  and  Maine  Dairymen’s  Association.” 
This  compilation  is  marked  Exhibit  No.  57,  for  identifica¬ 
tion. 

(Exhibit  No.  57  was  marked  for  identification.) 

Examiner  Hyde :  Do  you  have  any  questions  with  respect 
to  the  admissibility  of  Exhibit  No.  57  ? 

Mr.  Derr:  There  is  one  question.  In  cases  such  as  illus¬ 
trated  in  B3-S4,  where  the  first  breakdown  is  the  NEMPA 
proposal  for  Boston,  and  the  second  the  Northern 
1342  Farms  and  Maine  Dairymen’s  Association,  Inc.,  pro¬ 
posal  for  Boston,  the  second  proposal  would  include 
the  figure  for  the  first  proposal? 

The  Witness :  That  is  correct. 

Mr.  Derr:  In  all  cases?  In  other  tables  also? 

The  Witness :  That  is  right.  Unless  specifically  noted  in 
the  heading. 

Examiner  Hyde :  Any  other  questions  with  respect  to  the 
admissibility  of  Exhibit  No.  57  ? 

Mr.  Aplin :  I  have  one  question,  Mr.  Gallup.  Do  you  have 
the  month  to  which  B-4  applies  ? 

The  Witness :  In  all  cases — that  was  one  thing  that  I  was 
requested  to  look  into — in  all  cases,  September  of  1954  is 
the  month  with  respect  to  those  tabulations. 


By  Mr.  Burke : 

Q.  That  is,  with  respect  to  the — A.  The  tabulation^. 
Q.  — Exhibits  numbered  22, 33,  and  57  ? 

1343  Cross-Examination 
By  Mr.  Krause : 


*•*##•*  *1* 

i 

1346  Q.  Mr.  Gallup,  turning  now  to  Exhibit  57,  and 
particularly  Page  B-5  of  that  exhibit,  could  you  tell 

me  whether  the  column  headed  outside  unregulated  includes 
milk  received  from  unregulated  sources  by  the  Hooji  Com¬ 
pany’s  plant  at  Bridgewater?  A.  I  will  say  no,  but  I  be¬ 
lieve  that  was  made  plain  by  Mr.  Burke  when  he  introduced 
the  exhibit. 

Q.  Well,  the  answer  is  no,  is  that  right?  A.  That  ip  right. 
Q.  What  do  these  two  tables  include,  then,  so  far  las  out¬ 
side  unregulated  milk  is  concerned?  What  kind  of  receipts? 
A.  It  includes  receipts  of  outside  unregulated  milk  doming 
into  the  areas,  received  in  the  areas  here,  and  sold,  jn  part 
at  least,  in  the  area  under  proposal  for  addition  j  to  the 
Boston  market  by  both  the  New  England  Milk  Producers 
Association  and  Northern  Farms-Maine  Dairymen,  j 

Q.  Putting  it  another  way,  am  I  correct  in  uiy  as- 

1347  sumption  that  this  column  includes  only  outside  un¬ 

regulated  milk  which  is  received  at  the  plants  in¬ 
volved,  and  those  plants  are  located  within  this  prbposed 
extended  area?  A.  It  is  possible,  Mr.  Krause,  that  the 
plants  might  not  be  located  geographically  within  the  area 
under  question.  I  think  earlier  in  my  testimony  I  indicated 
nearby  to  the  market  or  in  the  market.  j 

Q.  Well,  by  the  term  nearby,  just  what  do  you  delude  ? 
I  take  it  you  do  not  include  the  Hood’s  plant  at  Bridge- 
water?  A.  That  is  correct.  We  have  established  that,  I 


think,  now,  three  times. 

Q.  Then  what  do  you  mean  by  nearby?  A.  Well,  X  can’t 
recall  any  specific  instance,  but  let’s  take  an  example,  j  There 
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are  some  dealers  who  are  under  the  Worcester  order  whose 
plants  are  not  located  in  the  Worcester  marketing  area. 
They  are  located  in  a  State  controlled  area.  I  believe  you 
know  that.  They,  however,  are  under  the  regulation  of  the 
Worcester  Federal  order. 

Q.  Do  you  mean,  then,  that  the  plants  that  are  included 
within  this  grouping  that  you  have  made  are  plants 
regulated  by  the  State  of  Massachusetts  Milk  Control  Com¬ 
mission  and  are  within  certain  of  your  marketing  areas?  If 
so,  which  marketing  areas?  Or  produce  milk  for  those 
marketing  areas.  I  shouldn’t  say  produce;  distribute  milk 
primarily  in  those  marketing  areas.  Is  that  the  way 

1348  you  arrived  at  this  ?  A.  That  is  the  general  way.  If 
you  will  notice  the  map  which  you  have  there,  which 

I  think  is  Exhibit  17 — 

Q.  I  think  Exhibit  23  would  be  more  appropriate.  A. 
Twenty-three.  We  prepared  five  copies  for  you.  You  will 
notice  that  some  of  our  areas  go  over  and  actually  lie  within 
two  proposed  additions.  For  example,  you  have  the  town 
of  Orange,  which  is  over  in  Franklin  County  and  yet  it  is 
a  part  of  Area  7-G.  In  a  like  manner,  you  have  certain  towns 
which  are  in  our  Area  10-B,  which  are  in  Worcester 
County,  and  some  in  the  rest  of  the  area  lying  in  Middlesex 
County.  It  is  hard  to  draw  lines  where  you  have  cross 
operations. 

Q.  Then  I  take  it  that  these  particular  tables  on  page  B-5 
were  not  prepared  on  the  basis  of  your  own  marketing  area 
lines,  but  on  some  other  basis?  A.  They  were  prepared  as 
best  we  could  on  the  basis  of  the  proposals  submitted  for 
the  extension  of  the  Boston  market. 

Q.  Plants  which  would  be  included  in  the  Boston  market 
if  this  proposal  were  granted?  A.  That  is  right. 

Q.  But  you  did  not  include  the  Hood  plant  at  Bridge- 
water,  I  think  you  said  four  times. 

1349  Examiner  Hyde:  Four  times.  That  is  the  fourth 
time,  yes,  sir. 

The  Witness :  I  will  answer  again  for  the  record,  no. 
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By  Mr.  Krause : 

Q.  Coming  to  the  Hood  plant  at  Bridgewater,  I  take  it  you 
do  have  some  records  dealing  with  the  amount  of  unregu¬ 
lated  milk  received  at  that  plant?  A.  Mr.  Krause,  I  wilt  even 
go  farther  than  that  and  I  will  tell  you  that  we  haye  the 
information  all  ready  to  put  in  as  testimony,  when  wfe  dis¬ 
covered  that  this  first  table  which  we  told  you  aboujt  this 
morning  did  not  have  the  receipts  in  and  would  have  jto  be 
amended.  By  a  simple  addition  and  subtraction  you  would 
have  had  the  Hood  figures.  Therefore,  we  could  nqt  put 
them  in. 

Q.  Are  there  any  other  plants  such  as  Hood’s  which  are 
not  included  in  this  page  B-5?  A.  Not  to  my  knowledge 

Q.  Are  the  Hood’s  receipts  of  unregulated  milk  substan¬ 
tial  in  amount  or  are  they  inconsequential?  A.  I  don’t  know 
what  you  mean  by  the  word  substantial,  and  I  cannot  answer 
direct  questions  about  the  Hood  operation.  I  have  complete 
knowledge  of  it,  however,  I  might  add  for  the  record,  tjhat  I 
cannot  answer  specific  questions  about  the  operation  of  any 
one  dealer  or  producer-dealer. 

1350  Q.  Mr.  Gallup,  you  do  not  fix  the  price  of  i  milk 
received  by  the  Hood  Bridgewater  plant  from  the 
Hood  plants  outside  of  Massachusetts,  do  you?  A.  No. ; Con¬ 
siderable  milk  is  received  which  is  priced  under  your  I  Fed¬ 
eral  order  in  the  Boston  market.  I  can  make  that  observa¬ 
tion,  I  think,  without — 

Q.  But  other  milk  is  received  at  that  Bridgewater  plant 
from  plants  of  the  Hood  Company  which  are  unregulated, 
is  that  right?  A.  That  is  correct. 

Q.  And  you  don ’t  price  the  latter  milk  ?  A.  No,  we  don  \ t. 

Q.  At  any  level,  is  that  right  ?  A.  That  is  right. 

Q.  Does  the  Hood  Bridgewater  plant  receive  more  milk 
from  unregulated  sources  than  it  receives  from  Boston  pool 
sources?  A.  I  believe  I  indicated  earlier  that  I  couldn’t 
answer  direct  questions  about  the  Hood  Company.  I  flunk 
I  have  gone  about  as  far  as  I  can.  I  might  add,  however, 
that  whereas  the  amounts  of  unregulated  milk  have  foe^n 
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left  out  of  here,  there  are  also  considerable  quantities  of 
milk  purchased  from  Massachusetts  producers  at  that  plant. 
That  is  just  so  that  we  will  have  both  sides  of  the  situation. 

Q.  Yes.  I  take  it,  however,  Mr.  Gallup,  that  you  feel 

1351  you  cannot  tell  us  what  the  proportion  of  that  might 
be  to  the  unregulated  receipts?  A.  I  think  you  ap¬ 
preciate  yourself,  Mr.  Krause,  that  I  can  not,  due  to  the 
confidential  nature  of  the  answer  to  the  question,  and  I  am 
bound  by  law  to  treat  such  matters  in  a  confidential  nature, 
regardless  of  who  the  dealer  is. 

Mr.  Mahony:  Mr.  Hearing  Examiner,  Mr.  Krause  has 
stated  in  the  past  that  the  Market  Administrator  is  under 
the  same  confidential  rule.  I  think  these  questions  have  gone 
quite  far  enough,  under  those  circumstances. 

Mr.  Krause :  I  didn ’t  ask  for  specific  information.  I  asked 
for  a  rather  generalized  type. 

Mr.  Mahony :  Mr.  Krause,  certainly  your  rule  is  the  same 
as  the  Massachusetts  Milk  Control  Commission  rule. 

Mr.  Krause:  We  are  satisfied  with  the  witness ’  answer 
and  we  are  not  pressing  it  any  further. 

Examiner  Hyde :  Is  there  anything  else  from  this  witness 
on  this  particular  subject  of  Exhibit  57  ? 

By  Mr.  Waterman : 

Q.  Mr.  Gallup,  can  you  give  us  in  terms  of  percentage,  the 
amount  of  milk  received  from  local  producers  at  the  East- 
Bridgewater  plant  as  against  milk  received  from  elsewhere, 
one  percent,  two  percent?  A.  I  have  such  information,  Mr. 
Waterman,  but  I  will  not  give  it  here. 

1352  Q.  You  consider  that  you  are  bound  by  that  on  per¬ 
centages?  A.  That  is  correct. 

Mr.  Waterman :  Mr.  Hearing  Master,  may  I  have  an  ex¬ 
ception  to  that  use  of  the  Fifth  Amendment? 

Examiner  Hyde :  You  may. 

By  Mr.  Swonger : 

Q.  I  have  a  further  question  with  regard  to  the  coverage 
of  certain  of  the  tables  which  appear  in  Exhibit  No.  57.  On 
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page  B  5,  the  table  at  the  bottom  of  that  page,  does  that 
table  include  the  milk  which  City  Dairy  provides  t6  Fort 
Devens?  A.  It  does  not,  Dr.  Swonger. 

Q.  Have  you  any  records  or  reports  from  City  IDairy 
which  would  indicate  the  volume  of  such  milk?  A.  We  re¬ 
ceive  periodic  reports  from  City  Dairy. 

Q.  Do  they  indicate  the  quantities  of  milk  supplied  to 
Fort  Devens  ?  A.  I  believe  they  do. 

Q.  But  you  are  not  sure,  I  take  it?  A.  I  am  trying  to 
visualize  the  report  at  the  moment,  Doctor.  I  believe  that 
on  the  back  of  the  report  they  show  their  sales  to  Govern¬ 
ment  facilities.  I  am  sure  that  I  have  seen  theni. 

1353  Q.  Are  such  sales  designated  according  to  the  spe¬ 
cific  facility  to  which  the  milk  is  supplied?  A.  [Yes,  I 
would  say  they  are.  There  have  been  occasions,  holvever, 
when  they  have  not  been  designated. 

Q.  Would  information  with  respect  to  the  quantity  qf  milk 
supplied  by  City  Dairy  to  Fort  Devens  come  under  thq  same 
rule  of  confidentiality?  A.  It  would. 

Mr.  Swonger :  That  is  all. 

Examiner  Hyde :  Anything  else? 

Mr.  Mahony. 

By  Mr.  Mahony : 

i 

Q.  Mr.  Gallup  it  is  true  that  Bridgewater  is  in  Plymouth 
County?  A.  Yes.  It  is  located  in  Area  15- A. 

Q.  In  Plymouth  County?  A.  In  Plymouth  County. 

Q.  And  is  it  true  that  the  entire,  or  all  of  Norfolk  County 
lies  between  Plymouth  County  and  Middlesex  County?  A. 
If  you  would  let  me  have  the  other  map  there — there  are 
two. 

(Document  handed  to  witness) 

Would  you  let  me  have  the  question  again? 

(The  Reporter  read  from  his  notes  as  requested.) 

The  Witness :  Yes. 
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1354  By  Mr.  Mahony : 

Q.  Is  it  true  that  Norfolk  County  also  lies  between 
Plymouth  County  and  Worcester  County,  it  separates  Wor¬ 
cester  County  and  Plymouth  County?  A.  Yes. 

Mr.  Mahony:  That  is  all. 

Redirect  Examination 
By  Mr.  Burke : 

Q.  Mr.  Gallup,  if  Dr.  Swonger  were  interested  in  getting 
the  unregulated  milk  of  the  Hood  Company  out  of  the 
Bridgewater  plant,  wouldn’t  it  be  a  more  effective  manner 
to  suggest  that  Bridgewater  be  added  to  the  Boston  pool? 
A.  That  would  seem  to  be  one  method  of  handling  the  situ¬ 
ation. 

Q.  Is  it  true  that  in  Bridgewater,  or  near  there,  in  that 
area,  is  a  cooperative  called  Producers  Dairy?  A.  There  is. 

Q.  Do  you  happen  to  know  whether  all  the  members  of 
Producers  Dairy  Cooperative  are  dues-paying  members  of 
the  NEMPA  ?  A.  I  do  not  know. 

Q.  That  might  have  some  bearing,  might  it  not,  as  to  why 
they  didn’t  suggest  Bridgewater  in  the  pool?  A.  It  might 
well  be. 

Examiner  Hyde :  That  last  one  puzzles  me. 

1355  Mr.  Burke:  It  doesn’t  puzzle  them. 

Examiner  Hyde:  I  don’t  know  how  it  helps  this 

record. 

Mr.  Burke :  I  believe  it  is  purely  argument  anyway. 

Recross-Examination 
By  Mr.  Derr : 

Q.  I  have  one  question  with  respect  to  the  figures  in  this 
exhibit.  In  reply  to  Mr.  Krause’s  questions,  Mr.  Gallup,  you 
indicated  you  weren’t  in  a  position  to  reveal  the  percentages 
or  the  volumes  of  outside  milk  that  were  received  from  the 
Bridgewater  plant.  You  did  volunteer  that  there  was  a  con¬ 
siderable  volume  of  regulated  milk  received  from  the  Boston 
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pool  plants  at  that  plant.  By  that  answer  you  didn’t  mean 
to  infer  the  relative  volumes  in  any  way,  or  rather  that  there 
were  regulated  milk  received  there,  is  that  correct?  a[.  That 
there  was  what? 

Q.  That  there  was  some  regulated  milk  received  th^re.  A. 
I  meant  to  indicate  as  I  did,  that  there  was  some  milk  regu¬ 
lated  under  the  Boston  order  received  at  the  Bridgewater 
plant.  I  believe  that  the  Market  Administrator  for  the  Bos¬ 
ton  market  has  the  record  of  such  receipts  in  his  office  files. 

Q.  One  question  that  was  not  asked:  You  indicated  that 
you  were  in  no  position  to  reveal  their  receipts  of  qutside 
milk.  Would  you  be  in  a  position  to  tell  us  whether  or  not 
the  Hood  Company  does  have  significant  sales  from 
1356  its  East  Bridgewater  plant  in  the  area  proposed  for 
extension  of  the  Boston  market?  A.  All  I  can  Say  to 
that  question  is  that  they  do  sell  in  some  of  the  towns  under 
this  proposal.  That  is  information  which  is  filed  witli  their 
application.  But  I  might  also  say  that  with  respect  to  a 
dealer’s  license,  he  files  one  license,  he  gives  one  list  jof  the 
cities  and  towns  in  which  he  sells,  and  it  is  impossible  to 
break  that  list  down  for  each  of  his  plants  without  consider¬ 
able  difficulty. 

By  Mr.  Mahony: 

Q.  For  clarification,  he  is  licensed  to  sell  in  those  various 
towns.  There  is  no  indication  that  he  actually  does  kell  in 
those  towns?  A.  Let’s  make  sure  we  are  talking  abokt  the 
same  thing,  Mr.  Mahony.  My  reference  to  license  was  the 
Milk  Control  Commission  on  licenses  to  sell  milk  in  ftjlassa- 
chusetts,  with  no  limitation  as  to  where  the  milk  can  be  sold. 
The  matter  of  local  license  is  purely  a  local  matter  over 
which  we  have  no  jurisdiction.  Some  towns  require  a  license 
and  some  do  not. 

By  Mr.  Krause : 

Q.  Mr.  Gallup,  I  notice  that  several  other  tables  iji  Ex¬ 
hibit  57,  or  at  least  one  other  table  in  Exhibit  57,  al$o  has 


612 


figures  for  outside  unregulated  milk;  namely  Table  B-6. 
Would  that  group  of  figures  also  include  the  Hood 

1357  operation? 

Mr.  Mahony :  Objection. 

The  Witness :  Yes,  and  I  believe  that  has  been  established 
beyond  a  shadow  of  doubt,  but  we  are  glad  to  remove  that 
shadow  of  doubt,  if  you  think  it  exists. 

By  Mr.  Krause : 

Q.  And  is  the  same  thing  true  of  Table  B  3-S  4 — 

Mr.  Mahony :  Objection. 

By  Mr.  Krause : 

Q.  — where  the  term  is  out  of  state  receipts  rather  than 
unregulated. 

Mr.  Mahony:  Objection.  Isn’t  this  unduly  repetitious? 
It  has  been  gone  over  time  and  time  again.  I  don’t  know 
what  point  Mr.  Krause  is  attempting  to  make.  He  has  had 
ample  opportunity  already,  if  he  does  seek  to  draw  some  in¬ 
ference. 

Examiner  Hyde :  Mr.  Mahony,  we  try  to  be  as  liberal  as 
possible,  and  when  it  becomes  unnecessarily  burdensome  by 
repetition,  I  try  to  stop  it.  I  think  I  will  let  him  ask  this. 
Maybe  Mr.  Krause  is  at  the  end.  At  least,  I  hope  he  will  at¬ 
tempt  to  refrain  from  unduly  repeating. 

Mr.  Krause :  Mr.  Presiding  Officer,  I  am  not  repeating  at 
all.  We  have  a  completely  different  term  used  on  Table 
B3S4. 

Examiner  Hyde :  It  could  be,  Mr.  Mahony,  that  Mr. 

1358  Krause  didn’t  understand  the  direct  testimony  on  it. 
I  will  let  him  explore  on  it.  Watch  this  matter  of 

duplication.  This  is  not  only  to  you,  Mr.  Krause,  but  it  ap¬ 
plies  to  everyone  in  this  room. 

By  Mr.  Krause : 

Q.  Does  the  term  out  of  state  receipts,  include  Hood  re¬ 
ceipts?  A.  It  does. 

Mr.  Krause :  That  is  all  I  have. 
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By  Mr.  Derr: 

Q.  I  am  sorry.  There  is  one  more  question,  Mr.  Gallup. 
I  think  it  is  probably  an  error.  On  page  B  6,  as  I  understand 
it,  the  figures  in  the  lower  half  of  the  column  would  include 
or  should  include  all  of  the  figures  in  the  upper  half  oij  the 
page,  if  I  understood  the  way  you  handled  the  two  areas. 
Is  that  correct?  A.  That  is  right.  I  believe  the  question 
as  not  asked  on  this  particular  table,  however,  as  I  recajll. 

Q.  Then  is  this  one  handled  differently?  A.  Not  to)  my 
knowledge. 

Q.  Well,  just  looking  at  it,  I  note  that  in  June  of  1952, 
the  figure  for  Massachusetts  dealers  is  46,970,  whereas  in 
the  lower  half  of  the  page  it  is — A.  38,585. 

1359  Q.  — it  is  38,585.  A.  That  looks  as  though  there 
had  been  an  error  there  somewhere.  I  will  be  gldd  to 
look  into  it,  have  the  office  look  into  the  original  sheets, |  and 
see  if  we  can  find  it. 

Q.  Would  you  do  that,  please?  I  just  wanted  to  coifrect 
the  error,  or  attempt  to,  if  one  existed.  A.  Yes. 

By  Mr.  Swonger: 

Q.  Since  Mr.  Burke,  through  questioning,  has  given  us 
some  advice  as  to  how  to  handle  East  Bridgewater,  if  the 
Boston  marketing  area  were  extended  to  include  East 
Bridgewater,  would  there  be  anything  to  prevent  the  htood 
Company  from  transferring  their  present  operations  at 
East  Bridgewater  to  a  point  such  as  Natick,  and  utilising 
the  bulk  distributing  station  which  they  already  have  there 
to  carry  on  the  same  operation  as  at  East  Bridgewater  ?|  A. 
This  is  on  the  assumption  that  your  proposal  for  the  in¬ 
clusion  of  the  seven  towns  is  not  carried? 

Q.  My  question  was  based  on  Mr.  Burke’s  advice  that  we 
lay  off  Framingham  and  Natick  and  undertake  to  extend  the 
Greater  Boston  marketing  area  to  include  East  Bridgewater 
instead.  A.  But  you  have  a  proposal  in  the  hearing  tq  ex¬ 
tend  to  cover  Natick,  I  believe. 
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Q.  We  do.  I  am  asking  yon  the  question  on  the  assump¬ 
tion  that  the  Greater  Boston  marketing  area  is  not  extended 
to  include  Framingham  and  Natick,  but  might  be  ex- 

1360  tended  at  some  future  date  to  include  East  Bridge- 
water.  Under  those  circumstances,  would  there  be 

anything  to  prevent  the  Hood  Company  from  establishing 
another  East  Bridgewater  type  of  operation  at  Natick?  A. 
I  wouldn’t  know.  I  should  imagine  there  would  be  some  ex¬ 
pense  connected  with  the  transfer.  Do  you  know  if  they — 
well,  never  mind. 

Examiner  Hyde:  He  is  just  giving  you  a  hypothetical 
situation. 

By  Mr.  Swonger : 

Q.  Granting  that  there  might  be  some  expense  connected 
with  the  transfer,  would  there  be  anything  else  to  prevent 
them  from  transferring  their  East  Bridgewater  operations 
to  Natick? 

Mr.  Mahony:  Does  the  Doctor  mean  a  barrier  imposed 
bylaw? 

Examiner  Hyde:  I  think  the  Doctor  is  merely  trying  to 
follow  through  on  the  last  suggestion  made  by  Mr.  Burke. 
I  don’t  see  in  here  any  inquiry  relating  to  a  barrier  imposed 
by  law.  If  I  understand  it,  he  suggests  that  the  operations 
of  the  Hood  Company  that  are  now  taking  place  at  East 
Bridgewater  could  be  moved  from  East  Bridgewater  to 
Natick,  if  East  Bridgewater  was  included  in  the  Greater 
Boston  marketing  area. 

Is  that  correct? 

Mr.  Swonger :  And  Natick  was  not. 

1361  Examiner  Hyde:  And  Natick  was  not. 

The  Witness :  May  I  ask  the  good  Doctor  a  ques¬ 
tion  to  clarify  the  question? 

Examiner  Hyde :  You  may  clarify. 

The  Witness :  Do  you  propose  in  this  hypothesis  of  yours 
that  the  Hood  Company  completely  shut  down  its  plant  at 
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East  Bridgewater  and  transfer  all  facilities  for  Ijiandling 
milk,  both  from  producers  and  from  tanks,  to  Natick? 

Mr.  Swonger :  I  am  not  proposing  anything.  I  anji  simply 
asking  the  question  as  to  whether  there  would  be  anything 
to  prevent  Hood  from  shifting  their  operation  to  'another 
location. 

_  i 

The  Witness :  All  I  am  trying  to  find  out,  Dr.  Swqnger,  is 
if  you  mean  an  entire  shift,  and  then  perhaps  I  cani  answer 
your  question  to  a  degree. 

Mr.  Swonger:  I  mean  a  shift  which  would  enable Ithem  to 
continue  to  process  and  package  unregulated  milk  injanother 
location. 

Mr.  Mahony :  Mr.  Hearing  Officer,  for  clarification^  I  think 
as  a  preliminary  question,  does  Mr.  Gallup  have  £^ny  idea 
what  the  zoning  ordinances  are  in  Natick! 

The  Witness :  No,  I  have  none. 

Let  me  answer  your  question,  Doctor,  and  save  I  a  little 
time  here.  As  far  as  I  know,  there  are  no  legal  barriers  to 
the  transfer  other  than  as  the  counsel  has  brought 
1362  out  here,  possibly  local  ordinances  requiring,  with 
relation  to  construction  of  plants,  certain  things.  But 
I  would  say  that  a  transfer  from  East  Bridgewater  to 
Natick  which,  roughly,  would  be,  say,  25  miles  oir  more 
would  leave  you  the  question  of  how  the  sales  i  in  the 
Plymouth  County  and  lower  Bristol  would  be  handled  from 
such  a  distant  location. 

By  Mr.  Swonger : 

i 

Q.  Might  they  not  be  supplied  from  Natick  in  the  same 
way  that  the  sales  in  Natick  are  now  supplied  frohi  East 
Bridgewater!  A.  It  could  be. 

Q.  That  is  sufficient  on  that  subject.  I  would  like  ijo  refer 
back  now  to  Exhibit  No.  22.  You  made  certain  corrections 
on  the  table  which  appears  as  S  7,  relating  to  the  mbnth  of 
September,  1953.  Would  not  those  corrections  also  affect 
the  table  which  appears  on  page  B  3-S  4!  A.  Yes,  Doctor, 
and  if  you  had  been  listening,  we  have  made  those  jcorrec- 
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tions.  I  will  read  it  again  for  you.  September,  1953,  on 
B  3-S  4,  should  read  760,885. 

Mr.  Swonger:  My  apologies  for  not  paying  attention. 
That  is  all. 

Redirect  Examination 
By  Mr.  Burke : 

Q.  I  have  laid  before  you,  Mr.  Gallup,  two  other  sheets 
with  reference  to  sales  in  the  Boston  and  Springfield 

1363  areas.  Do  we  also  have  one  for  Worcester?  A.  I 
have  none  for  Worcester  at  the  moment.  I  can  make 

no  promises. 

Mr.  Burke:  So  that  they  will  be  in  the  record,  I  offer  a 
paper  entitled  “Class  I  sales  of  Dealers  in  the  State  area 
proposed  for  addition  to  the  Springfield  market,  as  Exhibit 
58. 

Examiner  Hyde :  The  document  will  be  so  marked. 

(Exhibit  No.  58  was  marked  for  identification.) 

Mr.  Burke :  Have  we  extra  copies  of  that? 

The  Witness :  I  have  some. 

Mr.  Burke:  For  the  record,  it  carries  a  notation  at  the 
bottom  S-8. 

Examiner  Hyde :  Have  you  any  questions  with  respect  to 
the  admissibility  of  Exhibit  No.  58? 

Mr.  Krause :  May  I  ask  a  question  as  to  its  coverage  at 
this  point? 

Examiner  Hyde :  Go  ahead. 

Mr.  Krause:  Does  this  include  the  Hood  sales  of  East 
Bridgewater? 

Mr.  Burke :  Not  in  Springfield,  sir. 

Mr.  Krause:  I  am  sorry.  I  didn’t  realize  that  this  was 
Springfield. 

Mr.  Burke :  That  will  be  the  next  one. 

Examiner  Hyde:  Are  there  any  other  questions 

1364  with  respect  to  the  admissibility  of  Exhibit  58? 

In  the  event  there  is  any  question  with  respect  to 
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the  admissibility  of  Exhibit  No.  57,  I  believe  I  made  the 
ruling  that  Exhibit  57  was  received  in  evidence.  If,  I  did 
not  make  the  ruling,  I  make  it  now.  Exhibit  No.  57|  is  re¬ 
ceived  in  evidence. 

Now  we  are  on  58.  Is  there  a  question? 

Mr.  Krause :  I  have  no  objection  to  the  admissibility,  but 
I  do  have  a  question  as  to  its  coverage. 

Examiner  Hyde:  Any  objection  to  the  admissibility  of 
Exhibit  58? 

Exhibit  58  is  received  in  evidence. 

(Exhibit  No.  58  was  received  in  evidence. )  j 

Examiner  Hyde :  Now  your  question. 
Recross-Examination 

By  Mr.  Krause :  j 

Q.  I  notice  the  caption  is  Class  I  sales  of  dealers  in  the 
State  area,  and  I  am  emphasizing  the  word  “in.”  Could 
you  clarify  what  the  word  “in”  means.  A.  If  you  turn  to 
S  7  of  Exhibit  22,  this  tabulation  is  prepared  with  respect 
to  the  receipts  of  milk,  on  S  7.  This  is  the  sales  that  jcover 
the  same  milk. 

Q.  I  am  not  sure  that  the  record  is  clear  just  what  sales 
those  are,  whether  the  dealers  are  located  with  in  the 
1365  State  area  or  the  sales  are  in  the  state  area.  A. 

These  are  sales  by  dealers  within  the  area  proposed 
for  addition  to  the  Springfield  market,  those  sections  [of  all 
of  Franklin,  all  of — 

Q.  Well,  let’s — A.  And  parts  of  Hampshire  and  Hamp¬ 
den  Counties. 

Q.  Perhaps  I  am  not  making  myself  clear.  Is  this  liimited 
to  dealers  whose  plants  are  located  in  such  an  area.  A-  No, 
sir. 

Q.  Then  some  of  these  dealers  might  be  physically  located 
outside  the  area?  A.  That  is  right. 

Q.  This  is,  then,  the  Class  I  sales  of  all  dealers  wh6  ship 
into  that  area?  A.  That  is  correct. 
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Q.  And  those  Class  I  sales  are  in  this  area?  A.  That  is 
correct 

By  Mr.  Derr : 

Q.  Mr.  Gallup,  do  these  figures  also  include  the  sales  of 
regulated  Springfield  handlers  into  this  proposed  area  of 
extension?  A.  No,  they  don’t.  I  might  also  point  out  that 
there  may  be  some  sales  included  in  here  as  there  were  re¬ 
ceipts  in  the  S  7  of  Exhibit  22,  which  might  go  over  into 
Worcester  County  or  might  go  over  into  Berkshire  County. 
There  is  no  way  of  cutting  it  off. 

1366  Examiner  Hyde:  Is  there  any  other  examination 
with  respect  to  Exhibit  58? 

Mr.  Krause:  Mr.  Presiding  Officer,  may  I  make  a  sug¬ 
gestion?  It  may  or  may  not  be  appropriate,  but  it  would 
appear  that  Exhibit  58  is  probably  very  closely  associated 
with  Exhibit  22,  and  it  might  more  appropriately  be  marked 
Exhibit  22- A,  or  something  like  that. 

Examiner  Hyde :  It  is  marked  58,  and  we  have  been  talk¬ 
ing  about  58  for  quite  some  time.  I  don’t  believe  I  can 
change  it.  If  you  want  to  give  some  sub-number  to  any 
future  exhibits,  I  will  be  glad  to  mark  them  that  way. 

Mr.  Burke:  I  believe  Mr.  Krause’s  suggestion  is  a  good 
one.  On  the  next  exhibit,  I  would  like  to  offer  it  as  57- A. 
It  is  Class  I  sales  in  the  area  proposed  by  NEMPA  and  also 
Class  I  sales  in  the  proposal  of  Northern  Farms.  It  bears 
the  figure  at  the  bottom  B  7.  I  -would  like  to  offer  that. 

Examiner  Hyde :  The  document  is  marked  Exhibit  57-A 
for  identification. 

(Exhibit  No.  57-A  was  marked  for  identification.) 

Examiner  Hyde :  Have  you  any  questions  with  respect  to 
the  admissibility  of  Exhibit  57-A  ? 

Mr.  Derr :  Yes,  one  question. 

Examiner  Hyde :  As  to  admissibility? 

1367  Mr. Derr:  Yes. 

Examiner  Hyde :  Go  ahead. 
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Mr.  Derr :  In  reviewing  the  table,  my  first  reaction  is  that 
the  figures  in  the  second  half  of  the  column,  of  the  table  in 
column  three  should  always  be  smaller  than  the  figures  for 
the  same  column  in  the  table  at  the  top  of  the  page,!  due  to 
the  fact  that  the  area  is  larger  in  the  second  proposal-  My 
question  was  why  is  it  that  September,  1949,  is  actually  a 
larger  figure  in  the  second  half  of  the  table?  In  other  j  words, 
7378  is  larger  than  7224,  whereas  for  all  other  Septembers, 
the  figures  in  the  table  in  the  lower  half  of  the  pqge  are 
substantially  smaller. 

Examiner  Hyde :  At  this  point  we  will  have  a  brief  recess. 

(Brief  recess) 

Examiner  Hyde :  The  hearing  is  in  order. 

Will  the  Reporter  read  the  last  question,  please? 

( The  Reporter  read  from  his  notes  as  requested. )  j 

The  Witness :  It  is  possible  that  this  figure  in  September, 
1949,  should  be  lower,  and  we  are  going  to  look  in^o  that 
possibility  within  the  next  day  or  so.  j 

Mr.  Derr:  Just  one  other  question.  Would  I  be  r}ght  in 
presuming  that  the  information  contained  on  this  table  do 
not  include  the  operations  from  Bridgewater  from  City 
Dairy? 

1368  The  Witness:  That  is  correct. 

Examiner  Hyde :  Are  there  any  other  questions  with  re¬ 
spect  to  the  admissibility  of  Exhibit  No.  57-A?  Is  there  any 
objection? 

Exhibit  No.  57-A  is  received  in  evidence. 

(Exhibit  57-A  was  received  in  evidence.) 

Examiner  Hyde:  Proceed. 

Redirect  Examination 

By  Mr.  Burke :  j 

Q.  Mr.  Derr,  I  believe,  asked  you  if  you  could  check  the 
towns  and  cities  that  the  various  use  dealers  actually  sell 
their  milk  in,  at  least  according  to  the  licenses  on  file  with 
you.  Have  you  prepared  such  a  list?  A.  I  have. 
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Q.  Do  want  to  read  it  into  the  record,  please? 

Examiner  Hyde :  There  are  people  here  who  are  buying 
this  transcript,  and  who  will  not  have  copies  of  this  material. 
I  think  we  better  take  this  in  the  transcript. 

The  Witness:  Some  of  these  dealers  are  selling  in  the 
area  proposed  for  annexation  to  the  Worcester  market,  as 
you  will  appreciate. 

Clover  Hill  Farms,  Inc.,  Fitchburg:  Fitchburg,  Leo¬ 
minster,  Shirley,  Ayer,  Groton,  Pepperell,  Townsend,  Lu¬ 
nenburg. 

Newton’s  Dairy,  Inc.,  Leominster:  Leominster 
1369  Fitchburg,  Westminster,  Gardner,  Templeton,  Ash- 
buraham,  Lunenburg,  Lancaster. 

Tri-City  Dairy,  Inc.,  of  Fitchburg:  Fitchburg,  Leo¬ 
minster,  Ashby,  Ashburnliam,  Lunenburg,  Gardner,  Winche- 
don,  Townsend,  Pepperell. 

Harvey  Wilder  of  Groteon:  Groton,  Dunstable,  Pep¬ 
perell. 

E.  B.  Woodward  of  Hubbardston:  Gardner,  Hubbards- 
ton. 

Choiniere  Dairy,  Inc.,  of  Webster:  Webster,  Dudley. 

Gordon  E.  Dimock,  of  Oxford :  Oxford,  Webster,  South- 
bridge. 

Francis  D.  S.  Piasta,  of  Webster:  Webster,  Dudley,  Ox¬ 
ford. 

John  J.  Ruda  et  al,  of  Webster:  Webster,  Dudley,  Quin- 
nebaug,  Connecticut. 

Southbridge  Farmers’  Coop.,  Inc.,  of  Southbridge :  South- 
bridge,  and  most  of  9-A,  area  9- A. 

Rein  Kampersal,  of  Milford :  Milford,  Holliston. 

Lowell’s  Dairy,  of  Mendon :  Mendon,  Hopedale,  Milford. 

Lawrence  and  John  Voss,  of  Uxbridge :  Uxbridge,  North- 
bridge,  Douglas  Millville. 

Millard  A.  Fillmore  &  Sons,  of  Hudson :  Hudson,  Marl¬ 
boro,  Bolton,  Stow. 

Raymond  S.  Haitsma,  Northboro :  Marlboro,  Northboro. 

Frank  F.  Houghton,  Saxonville:  Hopkinton,  Wayland, 
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Westboro,  Framingham,  Natick,  Ashland,  Sherborn, 
1370  Holliston. 

Enoch  E.  Peterson,  of  Framingham:  Westboro, 
Hopkinton,  Ashland,  Southboro,  Framingham,  INatick, 
Wayland,  Holliston. 

Sunshine  Dairy,  Inc.,  Framingham :  Framingham,  Natick 
Millis,  Wellesley,  Hopkinton,  Ashland,  Holliston,  Wayland. 

Waveney  Farm,  Inc.,  of  Framingham :  Framingham,  Na¬ 
tick,  Ashland,  Southboro,  Marlboro,  Sudbury. 

Fred  R.  Jones  of  Concord ;  Concord,  Acton,  Carlisle. 

United  Cooperative  Society  of  Maynard :  Maynard,  Box- 
boro,  Acton,  Sudbury,  Stow. 

That  concludes  the  list. 

Examiner  Hyde :  Is  there  anything  else  ? 

Mr. Burke:  No, sir. 

Examiner  Hyde :  You  may  cross-examine. 


Recross-Examination 


By  Mr.  Derr : 

i 

Q.  What  was  that  list  to  represent?  A.  This  is  a  compila¬ 
tion  of  the  cities  and  towns  in  which  these  dealers  jsell  as 
shown  on  their  license  applications  for  the  license  yedr  July 
1, 1954,  through  June  30, 1955,  for  the  month  of  Aprij,  1954. 

Q.  And  what  dealers  did  you  enumerate?  A.  Wh^n  you 
requested  this  information,  Mr.  Derr,  you  were  using  j  one  of 
our  price  announcements,  the  Milk  Control  Commission  an¬ 
nouncements  sheets,  showing  dealers  in  the  areas  proposed 
for  inclusion  in  these  Federal  markets,  and  you  re- 
1371  quested  that  I  supply  you  with  the  sales  areal  infor¬ 
mation  from  the  application  blanks. 

Examiner  Hyde :  Is  there  any  more  examination?  j 
Mr. Burke:  No, sir.  | 

Examiner  Hyde :  Is  there  anything  more? 


By  Mr.  Derr: 

Q.  There  are  a  substantial  number  of  other  dealer^  oper¬ 
ating  in  these  areas  whose  names  were  not  on  tha^  price 
announcement,  is  that  correct?  A.  There  are  some,  yes. 
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Q.  And  you  don’t  have  the  information  for  those  dealers? 
A.  You  didn’t  ask  for  the  information  for  those  dealers,  Mr. 
Derr. 

Q.  Of  course,  I  wasn’t  aware  at  the  time  that  this  list 
didn’t  include  all  of  the  dealers.  I  am  asking  now  whether 
you  could  supply  it  for  the  other  dealers  doing  business  in 
this  area.  A.  Yes,  it  could  be  supplied. 

Q.  Would  you  do  it?  A.  Yes,  we  will  get  the  information 
to  you.  I  can’t  guarantee  as  to  when,  but  we  will  get  it  for 
you.  Is  there  anytime  limit? 

Examiner  Hyde :  If  it  is  to  go  in  this  record,  it  will  have 
to  be  before  we  adjourn  the  hearing. 

1372  The  Witness :  I  might  add  that  a  lot  of  this  infor¬ 
mation  you  have  obtained  yourself  through  direct 
cross  examination  of  many  of  the  dealers  who  have  testified 
here,  and  also  from  cross-examination  of  the  producers  of 
these  dealers.  So  I  am  sure  that  you  have,  in  your  posession, 
a  substantial  list  of  the  cities  and  towns  that  these  dealers 
sell  in. 

*••*••••• 

1388  Warren  E.  Wilson  was  called  as  a  witness,  and, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

Bv  Mr.  Burke : 

Q.  Your  name,  please?  A.  Warren  E.  Wilson. 

Q.  And  where  do  you  live,  Mr.  Wilson?  A.  Bolton,  Mas¬ 
sachusetts. 

Q.  And  are  you  a  producer?  A.  I  am. 

Q.  And  a  member  of  the  Central  Massachusetts  Dairy 
Association?  A.  Iam. 

Q.  Are  you  a  member  of  any  other  organization?  Any 
other  dairymen’s  organization?  A.  Not  dairymen’s  organi¬ 
zation,  no. 

Q.  And  to  whom  do  you  now  ship?  A.  To  Erickson’s 
Dairy,  in  Maynard,  Massachusetts. 
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r  Q.  And  before  that  you  shipped  to  whom?  A.  I  shipped  to 

a  Federal  pool  handler  in  the  Boston  milk!  order. 

1389  Q.  When  did  you  first  go  in  business?  A.  I  started 
making  milk  in  August  of  1953. 

Q.  And  you  shipped  for  a  short  time,  then,  to  the  Boston 
pool  handler,  is  it?  A.  I  shipped  until  the  first  of  April,  1955. 

Q.  And  then  you  were  taken  on  by  Mr.  Erickjson?  A. 
Right. 

Q.  And  did  you  voluntarily  leave  the  pool  handler?  A. 
Yes.  I 

l 

'  Q.  What  is  your  ratio  of  production  in  the  short  to  the 

t  flush?  A.  In  the  period  of  May  to  June  as  compared  to 

October  and  November  of  last  year,  I  kind  of  goo^pd  up,  I 
didn’t  make  it  as  well  as  I  thought  I  ought  to  hav^.  But  I 
made  six-tenths  of  one  percent  more  in  the  spring  period 
than  I  did  in  the  fall. 

Q.  And  you  hope  to  do  better  than  that  this  year?  A. 
Definitely.  j 

Q.  And  if  you  were  in  the  Federal  market,  howl  do  you 
consider  it  would  affect  your  production?  A.  If  I  were  in 
the  Federal  market  right  now,  I  would  be  out  buying  cows 
to  make  more  milk.  | 

Q.  Do  you  feel  that  it  is  an  incentive  to  product  in  the 
flush  under  the  pricing  in  the  Federal  order  t  A.  It 

1390  is  an  incentive  to  produce  more  milk  in  the  flush  with 
less  regards  to  quality  than  it  is  in  the  State  market. 

Q.  Did  you  also  have  some  experience  with  reference  to 
butterfat  on  the  transfer  from  the  Federal  to  the  State  area? 
A.  Yes.  It  is  kind  of  a  funny  coincidence. 

Q.  Would  you  tell  us  what  it  is?  A.  My  last  test  under  the 
Federal  market  gave  me  a  test  of  3.35.  I  just  got  on4  from 
shipping  to  the  State  market,  with  the  same  herd  of  cows, 
that  gave  me  a  3.7  test.  That  is  a  difference  of  three  and  a- 
half  points  for  the  same  grade  of  cow.  j 

Q.  Within  a  period  of  a  couple  of  wreeks?  A.  Well,  that 
brings  up  another  interesting  point.  You  see,  I  haven’t  yet 
got  paid  for  the  milk  that  I  shipped  in  March  to  the  Federal 
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order.  The  last  figure  I  have  is  dated  the  28th  of  February. 
Of  course  I  have  been  paid  for  the  State  milk  that  I  made  the 
first  two  weeks  of  April.  But  those  are  the  last  two  tests 
that  I  have,  the  first  and  last  test.  It  is  also  interesting  to 
note  that  I  have  my  herd  on  DHIA  test,  and  my  DHIA 
average  always  ran  two  to  three  points  above  what  I  was 
getting  paid  for  in  the  Federal  market.  That  is  going  to 
bring  up  the  question  over  here,  I  am  sure,  as  to  why  I  didn’t 
complain  for  not  getting  paid  for  the  type  of  milk  I 

1391  thought  I  was  going  to  make.  I  could  also  say  that  I 
never  did  get  paid.  I  think  once  during  the  last  year 

I  got  paid  on  time  for  the  milk  I  shipped  into  the  Federal 
market.  Mr.  Aplin  and  the  Federal  lawyers  are  going  to 
ask  why  I  didn’t  complain.  I  was  a  darned  fool  not  to.  But 
I  was  scared  that  I  would  be  dropped  from  my  market  if  I 
made  a  big  stink.  I  wish  now  that  I  had  made  a  big  com¬ 
plaint  and  had  been  dropped  from  the  market.  I  wish  the 
dealer  had  told  me  to  drop  dead,  so  I  could  have  gone  to  a 
State  market. 

I  realize  now  I  could  have  been  picked  up  by  a  State 
market  earlier.  I  am  not  as  smart  as  I  should  be,  perhaps. 
But  I  never  did  get  paid  for  my  milk  on  time.  I  think  there 
was  one  month  when  I  got  paid  for  my  milk  the  25th  day  of 
the  following  month.  I  don’t  recollect  what  day  that  was. 
Examiner  Hyde:  You  may  cross-examine.. 

The  Witness:  May  I  make  a  few  more  statements? 

By  Mr.  Burke : 

Q.  Have  you  something  else  you  would  like  to  say?  A.  I 
would  like  to  make  a  few  observations  if  I  could.  I  have  been 
sitting  in  this  audience  for  a  couple  of  days,  and  there  are  a 
few  things  that  are  kind  of  burning  me  up  inside.  I  under¬ 
stand  these  Federal  lawyers  are  here  for  the  purpose  of 
clarifying  the  record,  to  make  it  more  understand- 

1392  able.  I  can  just  imagine  what  that  record  looks  like  in 
mv  estimation,  it  must  be  the  most  muddled  mess  I 

heard  of.  When  I  come  up  here  under  oath  and  make  a 
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statement,  I  think  it  should  be  understood  to  be  true.  If 
these  fellows  tear  it  apart,  that  records  goes  on  f^r  pages 
and  pages  of  nothing.  From  an  onlooker’s  standpoint,  and 
I  am  not  insinuating  anything,  but  from  a  casual  onlooker’s 
standpoint  that  didn’t  understand  this  thing,  yoii  would 
almost  understand  these  fellows  were  being  paid  by  the 
NEMPA.  That  is  not  an  insinuation.  I  am  saying  what  it 
looks  like.  It  looks  like  a  mighty,  biased,  put-up  job  to  me. 

Getting  on  a  different  line,  there  was  a  suggestion  made 
to  Dr.  Swonger  recently.  I  would  like  to  make  another  one. 
I  think  they  have  a  very  good  man  here  in  Dr.  Swonger,  a 
fine  economist,  and  I  would  like  to  suggest  to  the  NEMPA 
that  instead  of  wasting  his  time  muddling  up  hearings  like 
this,  that  rather  they  should  send  this  economist  up  to 
Vermont,  New  Hampshire,  and  Maine,  and  have  hmii  talk  to 
these  farmers  who  make  so  darn  much  milk  in  the  spring  and 
have  him  convince  these  fellows  that  they  could  majke  more 
money  if  they  made  it  in  the  fall,  and  we  wouldn’t  hajve  all  of 
this  out  of  state  spring  milk  to  bother  us. 

I  have  been  trained  to  make  clean  milk,  to  make  niilk  with 
a  reasonably  high  butterfat  test,  and  to  make  hs  much 
1393  if  not  more  in  the  fall  as  I  made  in  the  spriijg.  And 
under  the  Federal  order,  I  had  absolutely  no  in¬ 
centive  to  do  any  of  these  things.  The  incentive  tyas  just 
the  opposite.  I  would  just  like  to  go  on  record  l^efore  I 
close,  to  say  that  I  am  definitely  and  violently  opposed  to 
any  extension  of  the  Federal  order. 
#***###«  • 

Daniel  Phillips  was  called  as  a  witness,  and,  having  been 
first  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Burke :  j 

Q.  What  is  your  name,  sir?  A.  Daniel  R.  Phillips.! 

Q.  And  where  do  you  live,  Mr.  Phillips  ?  A.  In  Framing¬ 
ham,  Massachusetts. 
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1394  Q.  And  you  are  a  producer?  A.  That  is  right. 

Q.  And  a  member  of  the  Central  Massachusetts 
Dairy  Association?  A.  Yes. 

Q.  You  are  also  a  member  of  the  NEMPA?  A.  I  am  a 
member  and  president  of  the  Framingham  local  of  the 
NEMPA. 

Q.  And  what  is  the  attitude  of  yourself  and  the  other 
members  of  that  local  with  respect  to  these  proposals  1  and 
2?  A.  At  a  meeting  of  the  Framingham  local  a  year  ago 
last  February,  this  proposal  was  brought  to  us.  There  was 
no  vote  taken,  but  it  was  the  expressed  feeling  of  every 
member  there  that  they  did  not  want  the  extension.  Since 
that  time  we  have  not  had  a  meeting.  It  is  rather  unusual. 
In  the  past  we  have  had  meetings  yearly,  either  in  January 
or  February,  and  this  year  none  of  the  NEMPA  officers 
have  mentioned  having  a  meeting  yet.  I  don’t  think  they 
want  to  face  it. 

Q.  To  whom  do  you  deliver  your  supply?  A.  To  Waver- 
ney  Farm. 

Q.  And  Waverney  Farm  is  a  producer-dealer?  A.  That 
is  right. 

Q.  And  whether  or  not  you  have  any  fear  of  losing  your 
market  if  the  Federal  order  goes  in?  A.  I  do.  I  un- 

1395  derstand  that  Waverney  Farm  will  have  to  take  Class 
II  price  if  they  continue  taking  milk  from  local  pro¬ 
ducers.  They  will  have  to  take  the  same  percentage  of  the 
Class  II  price  as  the  rest  of  them.  If  they  buy  their  outside 
milk,  buy  their  milk  from  other  places,  they  can  put  their 
own  milk  in  for  Class  I.  I  see  no  reason  why  Waverney 
Farms  won’t  lose  $4,000  a  year  on  that  operation. 

Q.  And  whether  or  not  you  are  satisfied  with  the  market 
the  w’ay  it  is  now?  A.  Very  much  so. 
*#•##•••• 
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Herbert  Sparrow  was  called  as  a  witness,  and,  having  been 
first  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Burke : 

Q.  Will  you  state  your  name,  please?  A.  My j name  is 
Herbert  Sparrow  of  Northboro. 

1396  Q.  And  you  are  a  producer?  A.  Right. 

Q.  And  you  currently  ship  your  milk  to  Sunshine 
Dairy?  A.  That  is  true. 

Q.  And  you  are  a  member  of  the  Central  Massachusetts 
Dairy  Association,  are  you?  A.  Yes,  sir. 

Q.  And  are  you  one  of  the  so-called  memberi  of  the 
Morandoload?  A.  Yes, lam. 

Q.  And  when  you  were  dropped,  you  were  tak^n  up  by 
Mr.  Geoghegan  of  Sunshine,  is  that  right?  A.  That  is  true. 

Q.  Have  you  a  statement  you  wish  to  make?  A.  Yes,  I 
have.  I 

Q.  Will  you  do  so  please?  A.  My  name  is  Herbert  Spar¬ 
row,  from  Northboro.  I  sell  milk  to  the  Sunshine  Diary  in 
Framingham.  We  have  been  selling  milk  to  Mr.  Geoghegan 
since  August  16, 1952.  Previously  we  sold  milk  to  t^ie  Deer- 
foot  Farms  of  Newton,  and  this  being  part  of  the  lijlorando 
load  that  Dr.  Swonger  so  often  mentions  as  not  paving  a 
market.  As  many  of  us  know,  the  Sunshine  Dairy  i$  known 
as  a  producer-dealer,  and  I  fear  that  if  the  Federal  order 
takes  over  the  Framingham  market,  we  shall  be  forced  out 
of  a  market.  My  business  relations  with  Mr.  Geoghegan 
is  very  satisfactory.  I  would  like  to  go  on  record  as 

1397  as  being  against  the  Federal  order. 

In  closing,  I  wish  to  thank  the  Massachusetts  State 
Milk  Control  Board  for  the  splendid  job  they  are  doing  in 
the  Framingham  market  and  hope  they  continue  for  a  long 
time  to  come. 

Thank  you. 

Q.  Are  you  a  fairly  substantial  producer,  sir?  £.  You 
mean  what  by  that  ?  j ' 
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Q.  Do  you  produce  quite  a  lot  of  volume  of  milk?  A. 
About  a  ton  a  day. 

Q.  And  have  you  given  any  thought  to  what  the  loss  would 
have  been  during  1954  to  you  if  you  had  received  the  Boston 
blend  price  instead  of  the  price  paid  by  Mr.  Geoghegan?  A. 
It  figures  about  $3100. 

Q.  What  percentage  of  the  Morando  load  were  you,  with 
your  ton  a  day.  Do  you  know?  A.  Not  exactly,  but  it  would 
probably  be  somewhere  around  a  quarter  of  a  load. 

Mr.  Burke :  That  is  all. 

Examiner  Hyde :  You  may  cross-examine. 

Cross-Examination 
By  Mr.  Krause : 

Q.  Are  you  paid  on  test?  A.  Yes,  we  are. 

Examiner  Hyde :  Any  other  examination? 

1398  Mr.  Swonger :  One  or  two  questions. 

By  Mr.  Swonger : 

Q.  Did  I  understand  you  to  say  that  you  had  been  selling 
to  Sunshine  since  August,  1952?  A.  August  16,  1952. 

Q.  Was  not  that  considerably  before  the  time  that  the 
Morando  load  was  dropped?  A.  It  might  have  been  two 
months.  This  was  the  beginning  of  the  dropping  of  the 
Morando  load.  As  a  matter  of  fact,  the  Morando  load  was 
cut  considerably  when  this  milk  left  it.  I  might  also  add 
that  it  was  put  up  to  me  by  Mr.  Belmorre  of  the  Deerfoot 
farms  that  if  I  did  drop  them  it  was  probably  the  end  of  any 
pickup  around  that  territory. 

Q.  Did  all  of  your  milk  go  to  Sunshine  after  the  date 
which  you  mentioned  in  August,  1952?  A.  It  did. 

Q.  The  so-called  Morando  load  was  not  finally  discon¬ 
tinued  until  1954,  was  it?  A.  I  don’t  know  as  it  has  ever 
been  discontinued,  sir.  Morando  still  picks  up  milk,  and  a 
bulk  of  it  comes  into  the  Framingham  market.  I  might  add, 
there  is  only  two  producers  that  I  know  of  in  our  area  that 
go  anywhere  else  other  than  the  Framingham  market. 


Examiner  Hyde:  Is  that  all,  Dr.  Swonger? 

1399  Mr.  Swonger:  Yes. 

Examiner  Hyde :  Any  other  examination? 

Mr.  Sparrow,  you  are  excused.  Thank  you  very  mueh. 
(Witness  excused.) 

Mr.  Burke : 

Whereupon, 

i 

Walter  M.  Carlson  was  called  as  a  witness,  and,  having 
been  first  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Burke : 

Q.  What  is  your  name,  sir?  A.  Walter  M.  Carlson  of 
Northboro,  Massachusetts. 

Q.  And  you  are  a  producer?  A.  Iam. 

Q.  And  a  member  of  the  Central  Massachusetts  Dairy 
Association?  A.  Iam. 

Q.  And  to  whom  do  you  ship  milk?  A.  I  ship  to  Twin 
Maple,  Frank  Houghton  of  Framingham. 

Q.  Do  you  belong  to  any  other  dairy  association?  A.  No. 
Q.  Do  you  have  a  statement  that  you  wish  to  make|?  A. 
Yes. 

1400  Q.  Would  you  do  so,  please?  A.  My  name  is  Walter 
Carlson  of  Northboro,  a  milk  producer.  I  am  opposed 

to  the  extension  of  the  Federal  milk  marketing  order.  I  For 
several  years,  I  sold  my  milk  to  Mistover  Dairy  of  North¬ 
boro,  on  a  per  quart  basis,  straight  Class  I  price  for  atl  the 
milk  of  the  farm,  not  cartage.  The  butterfat  content  pf  my 
milk  varied  from  3.7  to  4  percent,  taken  from  my  DHIA 
herd  book.  My  dealer  made  no  attempt  to  have  me  produce 
a  higher  testing  milk.  He  had  another  producer  who  made 
a  higher  butterfat  milk  for  which  he  paid  a  premium  on  a 
per  quart  basis.  Last  fall  my  dealer  gave  notice  to  me  that 
as  of  December  1,  1954,  he  would  not  want  my  milk  as  he 
planned  to  buy  his  milk  all  bottled  and  delivered  to|  him 
from  a  Mr.  Blanchard,  a  pool  handler  of  Worcester j  He 
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told  me  he  decided  to  make  this  change  because  he  had  out¬ 
grown  his  plant  equipment  and  because  of  the  unsettled  con¬ 
ditions  in  the  market  of  his  milk. 

Since  December  1,  1954,  I  have  sold  my  milk  to  Twin 
Maple  Dairy  of  Saxonville.  He  pays  on  a  weight  and  test, 
and  I  am  very  satisfied  with  conditions  there.  In  November, 
in  1954, 1  made  261,289  pounds  of  milk,  and  would  have  re¬ 
ceived  $1400  less  for  my  milk  if  I  had  been  selling  to  the 
Boston  pool. 

I  am  strongly  opposed  to  the  extension  of  the  Federal 
order,  and  feel  that  the  method  and  voting  procedure  are 
most  undemocratic. 

Mr.  Burke :  No  further  questions. 

1401  Examiner  Hyde :  You  may  cross-examine. 

Apparently  there  is  no  cross-examination.  You  are 
excused,  Mr.  Carlson.  Thank  you  very  much. 

(Witness  excused) 

Examiner  Hyde :  Call  your  next  witness. 

Mr.  Burke :  Mr.  Donaldson,  please. 

whereupon, 

Charles  R.  Donaldson  was  called  as  a  witness,  and,  having 
been  first  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Burke : 

Q.  Will  you  state  your  name,  sir?  A.  Charles  R.  Donald¬ 
son. 

Q.  And  where  do  you  live,  Mr.  Donaldson?  A.  South- 
boro,  Massachusetts. 

Q.  And  are  you  a  member  of  the  Central  Massachusetts 
Dairy  Association?  A.  I  am. 

Q.  Any  other  dairy  association?  A.  No. 

Q.  And  you  are  a  producer?  A.  Yes. 

Q.  And  you  are  currently  shipping  to  Waverney  Farms  ? 


A.  Waverney  Farms,  correct. 

1402  Q.  And  at  some  time  you  shipped  to  a  Federal 
pool  handler?  A.  I  did. 

Q.  When?  A.  Well,  I  didn’t  ship  to  it. 

Q.  Tell  us  what  the  story  is.  A.  When  Worcester  took 
over,  then  I  was  in  the  Federal  market. 

Q.  I  see.  In  1950,  when  the  Worcester  pool  came  in,  you 
were  brought  into  it?  A.  Yes,  I  was  brought  into  it. 

Q.  How  long  did  you  remain  in  it?  A.  Well,  I  coildn’t 
just  say.  That  came  in  in  January  of  1950,  and  I  changed 
in  February,  February  1,  1953. 

Q.  So  you  were  in  the  Federal  order  three  years? 

Examiner  Hyde:  Wait  a  minute.  You  said  three.  He 
changed  in  February,  1953.  That  would  make  two  yearjs  and 
one  month,  would  it  not? 

Mr.  Burke :  Three. 

Examiner  Hyde:  I  think  you  are  right.  Go  aheadj  My 
arithmetic  was  bad. 

Mr.  Burke :  There  are  times  when  we  all  like  to  lose  aj  year 
once  in  awhile. 


By  Mr.  Burke : 

1403  Q.  Have  you  a  statement  to  make?  A.  A  khort 
statement. 

Q.  Go  ahead.  A.  Just  a  short  note  to  show  what  the  Fed¬ 
eral  did  to  me  when  it  went  into  the  Worcester  areal  My 
name  is  Charles  R.  Donaldson.  I  was  satisfied  with  the  price 
paid  me  by  Mr.  Jensen,  Wayside  Dairy,  Shrewsbury,  juntil 
January,  1950,  when  the  Federal  market  took  effect.!  The 
first  month  I  lost  $469.27.  Some  time  after,  Mr.  Jacksbn  of 
Waverney  Farm,  a  producer-dealer  came  to  see  me.  1  was 
very  glad  to  get  out  of  the  Federal  market.  Mr.  Jackson 
has  paid  Class  I  price  and  I  have  been  satisfied.  I  know 
that  if  Framingham  goes  into  the  Federal  market,  it  will 
soon  put  me  out  of  business. 

Mr.  Burke :  No  further  questions. 

Examiner  Hyde :  You  may  cross-examine. 
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Mr.  Donaldson,  there  is  no  cross-examination.  Thank 
you,  sir. 

(Witness  excused) 

Mr. Burke:  Mr. BeHill. 

Whereupon, 

Edwin  A.  BeHill  was  called  as  a  witness,  and,  having  been 
first  duly  sworn,  was  examined  and  testified  as  fol- 

1404  lows : 

Direct  Examination 
By  Mr.  Burke : 

Q.  Will  you  state  your  name,  sir?  A.  My  name  is  Edwin 
A.  BeHill. 

Q.  And  you  spell  your  name  R-e-H-i-1-1.  A.  Yes. 

Q.  And  where  do  you  live,  Mr.  BeHill?  A.  Stow,  Massa¬ 
chusetts. 

Q.  And  you  are  a  producer?  A.  I  am  a  producer. 

Q.  And  are  you  a  member  of  the  Central  Massachusetts 
Dairy  Association?  A.  I  am. 

Q.  Any  other  dairy  associations?  A.  No,  sir. 

Q.  And  to  whom  do  you  ship  your  milk?  A.  Millard  A. 
Fillmore  and  Sons,  in  Hudson,  Massachusetts. 

Q.  Have  you  a  statement  that  you  wish  to  make?  A.  I 
have  a  short  statement  of  my  own,  and  also  for  my  dealer 
who  can’t  be  here  and  who  was  here  yesterday. 

Q.  He  has  given  you  his  figures  ?  A.  That  is  right. 

Q.  And  authorized  you  to  read  them  into  the  record?  A. 
That  is  right,  sir. 

1405  A.  My  own  records  first.  My  name  is  Edwin  A. 
BeHill  and  I  operate  a  dairy  farm  in  Stow,  Massa¬ 
chusetts.  All  my  milk  is  sold  to  Millard  A.  Fillmore  and 
Sons  in  Hudson,  Massachusetts.  I  spent  three  and  a-half 
years  in  the  Army  during  World  War  II,  and  after  my 
discharge  I  entered  the  University  of  Massachusetts  where 
I  majored  in  animal  husbandry,  graduating  in  1950,  I  op¬ 
erate  a  130  acre  farm  in  Stow,  and  am  a  member  of  the 
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Farm  Bureau,  Secretary  of  the  Middlesex  County  DI^IA. 
The  stability  and  security  of  my  present  market  is  excellent. 
Through  all  the  year  1954  I  received  a  straight  dates  I 
price  adjusted  for  butterfat  for  all  milk  produced.  ^This 
ideal  situation  would  not  have  prevailed  under  a  Fedleral 
order,  wherein  a  farmer  is  encouraged  to  increase  produc¬ 
tion  in  the  flush  season,  thereby  increasing  the  existing 
surplus.  A  farmer  under  the  Federal  order  must  produce 
large  quantities  of  milk  in  the  flush  season  in  order  to  exist. 
My  own  breeding  program  is  such  that  I  have  no  spring 
freshening.  All  animals  on  my  farm  are  bred  to  freshen 
from  July  to  March.  The  cost  of  production  of  milfc  in 
Massachusetts  is  much  higher  than  on  northern  fafms. 
Farm  property  is  more  costly  and  our  real  estate,  personal 
property  and  State  income  tax  are  considerably  in  exfeess 
of  northern  states.  Farm  labor  in  this  area  is  scarce  and 
expensive  due  to  high  wages  paid  by  industry. 

The  only  threat  to  my  market  is  the  proposed  extension 
of  the  Federal  order.  I  am  strongly  opposed  to!  the 
1406  dictatorial  methods  used  to  annex  my  area  by  north¬ 
ern  farms  and  Maine  Dairymen,  and  other  arteas, 
by  NEMPA,  who  are  attempting  to  deprive  us  of  a  vpice 
in  our  own  future.  I  base  my  opposition  on  our  own  gov¬ 
ernment’s  opposition  to  like  annexation  elsewhere  in  east¬ 
ern  Europe  and  Asia.  I  wish  to  read  my  production  records 
for  1954  and  1953  as  evidence  of  my  even  production.  I  will 
take  the  spring  months  of  May  and  June,  and  October  and 
November,  1954.  In  May  and  June,  in  1954,  I  made  23j827 
pounds  of  milk;  in  October  and  November  of  1954, 1  iriade 
25,416  pounds  of  milk,  an  increase  in  the  short  seasoii  of 
15,089  pounds  of  milk. 

In  1953,  for  the  months  of  May  and  June,  I  made  17j38S 
pounds  of  milk.  In  October  and  November,  1953,  I  n^ade 
20,073  pounds  of  milk,  an  increase  in  the  fall  of  2985  pounds. 

I  will  now — 

Q.  Before  you  give  your  dealer’s  figures,  have  you  m^de 
a  computation  of  what  you  would  have  lost  under  !  the 
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Federal  order  blend  price  as  compared  to  the  price  paid  by 
your  dealer  in  the  year  1954?  A.  Yes,  sir,  I  have. 

Q.  What  would  it  be  ?  A.  $817.58.  All  of  this  was  based 
on  a  3.7  price  from  the  State  and  Greater  Boston  pool.  My 
dealer  was  here  yesterday  and  he  couldn’t  make  it  this 
morning.  He  called  me  up,  and  he  wants  to  go  in  op- 

1407  position  to  the  extension.  He  is  Millard  A.  Fillmore 
and  Sons,  located  in  Hudson,  Massachusetts.  He 

has  been  in  business  in  Hudson  for  37  years,  and  before 
that  his  uncle  owned  it  and  ran  it.  He  operates  and  supplies 
the  towns  of  Marlborough,  Hudson,  Stow,  Bolton,  and  Sud¬ 
bury.  At  the  present  time  he  has  10  producers.  I  will  read 
for  his  production  the  figures  for  1954,  May  and  June,  and 
also  October  and  November. 

In  May  and  June,  1954,  he  got,  received,  from  his  local 
producers  201,714  pounds  of  milk.  In  October  and  Novem¬ 
ber,  he  received  196,046  pounds  of  milk,  an  increase  of  only 
5,668  pounds  of  milk  for  those  two  months  over  the  flush 
season  in  the  Spring.  I  mean  over  his  short  season.  That 
was  based  on  10  producers.  I  have  the  figures  if  you  would 
like  them  for  1953,  but  in  the  flush  season  he  had  12  pro¬ 
ducers  and  in  the  short  season  he  only  had  11. 

Mr.  Krause :  Let’s  have  the  figures,  with  that  understand¬ 
ing. 

The  Witness:  In  May  of  1953,  for  May  and  June,  with 
12  producers,  he  had  201,224  pounds  of  milk.  In  October 
and  November,  with  11  producers,  he  had  174,115  pounds  of 
milk. 

In  1954,  my  dealer  bought  less  than  one  percent  of  his 
milk  from  outside  deliveries,  3,000  quarts,  with  over  a  mil¬ 
lion  pounds  produced  by  his  local  men.  In  1954  he  figures 
the  loss  to  his  10  producers.  His  local  producers 

1408  produced  1,149,372  pounds  of  local  milk.  He  paid 
them  $66,084.82,  and  the  loss  to  his  ten  producers,  as 

he  figured  would  be  $6,091.87.  I  have  his  cash  receipts  for 
1953,  but  he  didn’t  get  a  chance  for  the  production  of  it. 
But  his  cash  receipts  for  1953  were  very  close  to  1954. 
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Examiner  Hyde :  1954? 

The  Witness:  1954. 

Mr.  Burke :  No  further  questions. 

Examiner  Hyde :  You  may  cross-examine. 

Mr.  Krause :  I  have  just  a  few  questions. 

Cross-Examination 

j 

By  Mr.  Krause : 

Q.  I  notice  there  has  been  a  rather  steady  increase  in 
your  production  from  May  and  June,  1953,  where  you 
produced  somewhat  over  17,000  pounds  to  October  and 
November  of  1953  where  you  produced  somewhat!  over 
25,000  pounds.  A.  I  will  explain  my  situation,  sir.  I  jgrad- 
uated  from  the  University  of  Massachusetts  in  1950.  I  then 
bought  my  farm.  I  got  a  GI  loan,  and  I  started  very  small. 
In  fact,  I  started  with  four  milk  cows  and  some  breed 
heifers.  Since  then,  naturally,  you  can’t  make  a  living  on 
four  milk  cows.  I  have  been  increasing  according  tjo  his 
demand  and  trying  to  keep  my  production  heavy  in  th£  fall. 
In  fact,  if  I  do  have  any  cows  freshening  in  the  spijing  I 
get  rid  of  them.  I  sold  three  this  year.  I  am  only  milking 

15  cows  right  now.  You  must  have  a  bigger  unit  than 

1409  that,  and  that  takes  time. 

7  ! 

Q.  Your  production  in  October  and  November  of 
1953  was  somewhat  lower,  however,  than  your  production 
in  the  following  May  and  June  for  1954.  A.  By  3,000  pounds, 
yes,  sir. 

Q.  Some  of  these  figures  may  be  due  to  increases  inj  your 
herd?  A.  Well,  yes,  sir.  I  am  increasing  yearly. 

Mr.  Krause :  That  is  all  I  wanted  to  inquire  about,  j 

By  Mr.  Krause : 

I 

Q.  Well,  do  you  happen  to  know  where  your  dealer  gets 
supplemental  milk?  A.  In  previous  years,  one  sourctj  was 
Sunshine  Dairy  in  Framingham.  This  year  he  said  he  got 
it  from  Deerfoot,  which  is  under  Federal  control. 
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Q.  Does  he  buy  cream  as  well?  A.  He  does.  He  operates 
two  ice  cream  stands. 

Q.  Where  does  he  buy  the  cream,  do  you  know?  A.  Sum¬ 
merville  Creamery,  in  Boston. 

By  Mr.  Whitney : 

Q.  You  said,  I  believe,  that  you  delivered  milk  to  Mr. 
Fillmore?  A.  Well,  I  sell  milk  to  him.  I  don’t  deliver  to 
him.  He  picks  it  up. 

Q.  Do  you  know  the  cities  and  towns  in  which  he 

1410  retails?  A.  I  mentioned  them,  sir.  Do  you  want  me 
to  repeat  them. 

Q.  Do  those  include  Marlboro?  A.  I  will  repeat  them. 
The  towns  he  supplies  his  milk  to  are  Marlboro,  Hudson, 
Stow,  Bolton  and  Sudbury. 

Mr.  Whitney:  Thank  you. 

Examiner  Hyde :  Anything  else  ? 

By  Mr.  Sawyer : 

Q.  The  three  cows  which  you  sold  in  the  spring  that  were 
freshening,  do  you  happen  to  know  whether  they  were  going 
into  pool  producers  or  not?  A.  No,  sir,  I  don’t.  I  sold  them 
because  I  didn’t  figure  their  production  was  up  to  what  I 
wanted.  They  were  due  in  the  spring  and  I  didn’t  want 
a  bunch  of  their  young  stock.  I  have  a  registered  herd  and 
I  am  trying  to  establish  a  breeding  program  with  a  breeding 
herd. 

#*••••••• 

1411  William  A.  Davis  was  called  as  a  witness,  and, 
having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 

Direct  Examination 
By  Mr.  Burke : 

Q.  What  is  your  name,  sir?  A.  William  A.  Davis. 

Q.  And  where  do  you  live,  Mr.  Davis?  A.  In  the  town 
of  Sudbury. 
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Q.  And  you  are  a  producer?  A.  Yes,  sir. 

Q.  And  a  member  of  the  Central  Massachusetts  Dairy 
Association,  is  that  right?  A.  Iam. 

Q.  And  to  whom  do  you  sell  milk?  A.  Old  Acresj  Dairy, 
in  Concord. 

Q.  Old  Acres  Dairy  in  Concord?  A.  Yes. 

Q.  Have  you  a  statement  you  wish  to  mak<£?  A.  I 

1412  have. 

Q.  Will  you  proceed?  A.  My  name  is  William  A. 
Davis.  My  farm  of  78  acres  is  in  Sudbury,  a  rural  tow  of 
2,596  population,  and  covering  an  area  of  24.5  square^  miles. 
I  have  been  conducting  my  present  dairy  farm  for  the  past 
37  years.  Previous  to  that,  I  taught  agriculture  for  three 
years,  one  year  at  the  Mt.  Hermon  Boys,  School  and  two 
years  at  the  Marlboro  High  School. 

I  have  sold  my  milk  continuously  to  Old  Acres  Daiiry  for 
the  past  six  years.  My  milk  is  paid  for  at  the  Classj  I  fluid 
milk  price  as  announced  by  the  Massachusetts  Milk  Control 
Commission  with  adjustment  according  to  butterfht  test. 
My  milk  production  for  the  year  1954  totalled  274,899 
pounds  and  brought  me  a  total  of  $15,793.67.  Thi£  same 
production  figured  by  each  separate  month  at  the  poo;l  blend 
price  announced  by  the  Federal  Milk  Market  Administrator 
would  have  returned  a  total  of  $14,249.37  for  the  yeajr  1954, 
a  difference  of  $1,544.30,  or  56.2  cents  per  cwt.  <}f  milk 
which  represents  the  amount  I  would  have  lost,  hadjl  been 
in  the  Federal  order  pool. 

Bear  in  mind  that  this  loss  is  only  for  the  year  19$4,  and 
that  it  will  be  a  continuing  loss  each  year  in  the  future  if 
this  present  petition  for  extension  of  the  Federal  milk 
marketing  order  is  granted.  Bear  in  mind  also,  tl^at  the 
reason  my  returns  are  now  greater  than  they  wo^ild  be 
under  the  Federal  order  is  that  I  cooperate  with  my 

1413  dealer  and  furnish  him  with  the  amount  of  milk 
which  his  business  requires  and  therefore  therfc  is  no 

surplus. 


i 
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This  even  production  of  milk  throughout  the  year  is  not 
something  that  happens  automatically.  It  requires  diligence 
in  management  by  breeding  cows  to  freshen  at  the  time  of 
year  when  the  dealer’s  supply  is  normally  low;  and  by 
culling  borderline  producers  when  dealer’s  supply  of  milk 
is  too  high. 

Under  the  Federal  order  system  I  would  receive  prac¬ 
tically  no  benefit  from  carrying  out  these  practices.  In 
other  words,  a  Federal  order  would  remove  most  of  the 
incentive  for  making  an  even  production  of  milk  through¬ 
out  the  year,  with  the  result  of  increasing  production  in 
spring  and  summer  when  it  is  easier  to  produce  milk. 

If  the  Federal  order  should  go  into  effect,  my  dealer,  a 
producer-dealer,  in  order  to  protect  himself,  would  be 
obliged  to  drop  my  milk.  This  would  force  me  to  look  for 
a  new  market,  which,  without  bulk  cooling  facilities,  would 
be  difficult  to  do  with  Federal  order  buyers. 

For  these  reasons,  therefore,  I  wish  to  be  recorded  as 
definitely  opposed  to  the  extension  of  the  Federal  milk 
marketing  order  as  requested  by  the  petitioners. 

Mr.  Burke :  No  further  questions. 

Examiner  Hyde :  You  may  cross-examine. 

1414  Cross-Examination 

By  Mr.  Derr : 

Q.  Mr.  Davis,  I  believe  Mr.  Jones  testified  that  he  did  his 
principal  business  in  the  town  of  Acton  and  Concord.  A. 
Yes. 

Q.  If  the  towns  of  Acton  and  Concord  were  not  included 
in  the  proposed  extension,  then  you  would  not  be  affected 
by  any  other  extension  of  the  marketing  area,  would  you  1 
A.  If  I  understand  it  correctly,  I  would  not. 

Examiner  Hyde:  Will  you  read  the  question  back  and 
the  answer,  Mr.  Reporter,  please  ? 

(The  Reporter  read  from  his  notes  as  requested.) 
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Examiner  Hyde:  Do  you  have  any  question  4s  to  the 
question  of  Mr.  Derr  ? 

The  Witness:  The  way  I  understand  it,  if  my  dealer’s 
territory  were  not  affected,  he  could  still  buy  the  milk. 

Examiner  Hyde :  Anything  else?  j 

Mr.  Derr:  No. 

Examiner  Hyde :  Any  other  examination? 

Redirect  Examination 
By  Mr.  Burke : 

Q.  You  do  understand,  do  you  not,  that  if  the  dealer  you 
deliver  to  happen  to  have  10  percent  of  his  sales  in  any  one 
of  the  extended  areas,  that  would  pull  him  in  and  you 
would  be  affected,  won’t  you?  A.  That  is  rig^t. 

1415  Examiner  Hyde :  Any  thing  else  ?  j 

Mr.  Davis,  you  are  excused.  Thank  you  very  much. 

(Witness  excused)  j 

Mr. Burke:  Mr. Nash. 

Whereupon,  j 

Philip  Nash  was  called  as  a  witness,  and,  having  bejen  first 
duly  sworn,  was  examined  and  testified  as  follows :  i 

Direct  Examination 

i 

By  Mr.  Burke : 

i 

Q.  What  is  your  name,  please?  A.  Philip  Nash. 

Q.  Where  do  you  live,  Mr.  Nash?  A.  Marlboro,  Jlassa- 
chusetts. 

Q.  Are  you  a  member  of  the  Central  Massachusetts  Dairy 
Association?  A.  Iam,  sir. 

Q.  To  whom  do  you  sell  your  supply?  A.  To  Mr.  Bfough- 
ton,  of  Twin  Maple  Farms,  in  Saxonville.  j 

Q.  Have  you  a  statement?  A.  Yes.  As  previously  sltated, 
my  name  is  Philip  Nash.  I  operate  a  dairy  farm  in  'Marl¬ 
boro,  Massachusetts.  I  spent  two  years  in  the  Army  and 
upon  discharge  I  entered  the  Stockbridge  School  of  jAgri- 
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•culture  at  the  University  of  Massachusetts.  I  am 

1416  a  member  of  the  Farm  Bureau  and  Vice  President  of 
the  Middlesex  County  Dairy  Herd  Improvement  As¬ 
sociation.  I  am  also  a  member  and  director  of  the  Central 
Massachusetts  Dairy  Association.  I  am  not  a  member  of 
NEMPA. 

I  started  farming  in  June,  of  1953,  at  which  time  I  went 
to  see  Mr.  Houghton  of  Twin  Maple  Farm  in  Saxonville. 
He  told  me  when  I  got  ready  to  make  milk,  to  stop  down 
and  get  the  necessary  jugs.  Since  that  time,  I  have  main¬ 
tained  high  fall  production.  In  fact,  in  October  and  No¬ 
vember  of  1954,  I  produced  71.4  percent  more  milk  than  I 
did  the  previous  May  and  June  of  1954,  which  was  accom¬ 
plished  by  careful  breeding  and  roughage  program. 

This  production  was  maintained  without  shuffling  of 
cattle. 

Under  the  proposal  of  the  NEMPA  to  include  the  Fram¬ 
ingham  area  in  the  Boston  Federal  market,  I  cannot  survive 
on  this  amount  of  spring  production.  Hence,  if  NEMPA  ’s 
proposal  is  accepted,  my  future  farming  can  only  operate 
with  a  sizeable  increase  in  spring  production. 

During  the  period  that  I  have  made  milk,  I  have  main¬ 
tained  a  low  bacteria  count,  usually  under  10,000  raw.  I  feel 
sure  that  the  local  producers  shipping  to  the  Federal  dairies 
would  have  a  better  chance  of  finding  a  market  in  State 
controlled  areas  if  they  had  the  reputation  of  main- 

1417  taining  even  production  and  low  bacteria  count.  I 
know  of  no  threat  of  price  cuts  or  cutoffs  to  my 

market,  except  the  threat  of  the  NEMPA  proposal  to  extend 
the  Boston  area.  This  is  an  unfair  and  unjust  move.  I 
picked  dairy  farming  as  a  form  of  independence.  Under  the 
proposal,  I  feel  I  would  be  penalized  doubly,  due  to  my  pro¬ 
duction.  I  stand  strongly  opposed  to  extend  the  Boston 
Federal  market  either  under  proposal  No.  1  or  No.  2. 

Q.  Have  you  computed  the  loss  you  would  have  suffered 
by  taking  the  blend  price  of  1954  instead  of  the  price  you 
got?  A.  Yes.  $728. 
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Mr.  Burke :  No  further  questions. 

Examiner  Hyde :  You  may  cross-examine. 

Cross-Examination 

By  Mr.  Derr : 

Q.  Mr.  Nash,  did  I  understand  you  to  say  that  in  O-ctober- 
November  of  1954,  you  produced  71.4  percent  mope  milk 
than  you  did  in  May  and  June  ?  A.  I  did,  sir. 

Q.  Of  the  same  year?  A.  Yes,  sir. 

Q.  Did  you  put  on  any  additional  cows  during  that  period? 

A.  No.  I  sold  one  cow  in  August  of  that  year,  sir. 
1418  Q.  Then  you  anticipate  that  your  May-June  pro¬ 
duction  in  the  current  year  will  run  about  the  level 
as  last  year?  A.  I  anticipate  that  my  spring  production 
this  year  will  be  lower  in  comparison  with  my  next  year’s 
fall  production. 

Q.  I  presume  that  in  maintaining  such  a  production 
schedule,  then,  in  order  that  your  handler  miglit  have 
sufficient  supplies  of  milk  throughout  the  year,  other  pro¬ 
ducers  must  carry  a  different  pattern  of  production^  is  that 
correct?  A.  Can  you  restate  the  question? 

Examiner  Hyde:  The  witness  asks  for  you  to  i restate 
your  question.  I  don’t  believe  he  understands. 

i 

By  Mr.  Derr : 

Q.  I  won’t  restate  the  question,  but  I  will  supplement  it 
for  you. 

Examiner  Hyde :  Any  way  so  you  can  get  him  toi  under¬ 
stand  it. 

By  Mr.  Derr: 

Q.  On  the  presumption  that  your  handler’s  requirements 
are  relatively  uniform  throughout  the  year,  he  certainly 
would  need  supplemental  supplies  in  the  spring  and  sjummer 
months  of  the  year,  if  all  of  his  producers  delivered!  on  the 
schedule  that  you  have  established,  isn’t  that  correct?  A. 
If  everyone  followed  the  same  pattern  that  I  do  hq  would 


I 
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have  to  supplement  his  supply  in  the  spring,  yes. 

1419  Examiner  Hyde:  Is  there  anything  else?  Is  there 
any  other  examination? 

Mr.  Nash,  that  is  all.  Thank  you,  sir. 

(Witness  excused.) 

Mr.  Burke :  Mr.  Stein. 

Whereupon, 

Otto  J.  Stein  was  called  as  a  witness,  and  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Burke : 

Q.  What  is  your  name,  please  ?  A.  Otto  J.  Stein. 

Q.  And  where  do  you  live,  Mr.  Stein?  A.  I  live  in  the 
town  of  Stow,  Massachusetts. 

Q.  S-t-o-w?  A.  Yes. 

Q.  And  you  are  a  member  of  the  Central  Massachusetts 
Dairy  Association  and  a  producer?  A.  I  am. 

Q.  To  whom  do  you  deliver  your  supply?  A.  I  sell  my 
milk  to  Maplecrest  Dairies  in  Maynard. 

Q.  Have  you  a  statement?  A.  Yes. 

Q.  Will  you  give  it,  please. 

1420  The  Witness :  My  name  is  Otto  J.  Stein  of  Stow, 
Massachusetts.  I  own  and  operate  a  220  acre  dairy 

farm.  At  the  present  time  I  have  30  milking  cows  and  some 
young  stock.  I  sell  my  milk  to  the  Maplecrest  Dairy  in 
Maynard,  about  six  miles  from  my  farm. 

During  the  nine  years  I  have  sold  milk  to  this  company, 
I  have  been  paid  Class  I  price  for  all  my  milk.  I  maintain 
a  high  level  of  production  the  year  round  and  can  say  there 
is  good  harmony  in  relationships  between  the  dealer  and 
me.  I  am  completely  satisfied  with  the  State  Control  and, 
therefore,  strongly  object  to  the  extension  of  the  Federal 
Order. 

In  1954, 1  sold  240,709  pounds  of  milk,  and  if  I  had  been 
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paid  the  blend  price,  my  loss  would  have  been  $1,34|9.92  for 
the  year.  I  have  to  pay  high  taxes  and  high  wages  j  to  com¬ 
pete  with  nearby  cities  and  factories.  We  have  b4en  pro¬ 
ducing  milk  on  this  farm  for  39  years ;  my  father  before  me. 
During  this  time,  I  have  seen  many  changes  in  the  methods 
of  farming.  Today,  I  cannot  hire  cheap  help  as  wias  done 
some  years  ago.  Before  the  machine  age,  if  a  man  could 
drive  a  pair  of  horses  and  handle  a  fork,  he  was  considered 
a  good  man.  Today,  with  highpriced,  modern  machinery, 
tractors,  bailers,  and  other  equipment,  one  has  to  I  have  a 
good,  experienced  man  in  order  to  operate  these  Machines 
properly,  for  which  a  higher  wage  must  be  paid  toi  keep  a 
man  on  the  farm. 

1421  I  sincerely  hope  that  we  are  allowed  to  kkep  our 
State  control.  Otherwise,  if  we  are  put  in  the  Federal 
order,  it  will  mean  hardships  for  us  farmers,  and  evejntfully, 
force  us  out  of  business.  There  are  few  enough  farmers  in 
Massachusetts,  so  why  not  let  the  Massachusetts  farmers 
alone  and  let  them  continue  to  farm  and  keep  their  homes 
as  we  wish  to. 

I  have  spent  most  of  my  life  on  the  farm,  and  Ij  do  not 
want  to  change  my  way  of  life,  even  though  it  is  a  strenuous, 
hard  life,  with  14  and  16  hour  days  the  year  around. 

In  conclusion,  I  wish  to  say  I  believe  the  farmers  who 
till  the  soil  should  be  the  men  allowed  to  decide  theiil  choice 
in  this  serious  matter. 

Mr.  Burke :  No  further  questions. 

Examiner  Hyde :  You  may  cross-examine. 

Cross-Examination 

i 

By  Mr.  Gallup : 

I 

Q.  Would  you  repeat  the  figure  that  you  gave  oh  your 
production  for  1954,  please?  A.  Certainly.  In  1954 j  I  sold 
240,708  pounds  of  milk. 

Mr.  Gallup:  Thank  you. 

i 

J 


i 
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Examiner  Hyde :  Any  other  examination? 

That  is  all,  Mr.  Stein.  You  are  excused. 

(Witness  excused) 

Mr.  Burke :  Mr.  Sykes,  please. 

1422  Whereupon,  Christopher  Sykes  was  recalled  as  a 
witness,  and,  having  been  previously  duly  sworn, 

was  examined  and  testified  further  as  follows: 

Direct  Examination 
By  Mr.  Burke : 

Q.  Will  you  proceed?  A.  My  name  is  Christopher  B. 
Sykes,  of  Ashburnham,  Massachusetts,  and  I  was  previously 
sworn  at  the  Worcester  session  of  this  hearing.  I  am  vice 
president  of  the  North  Worcester  County  Dairymen’s  As¬ 
sociation,  with  approximately  190  members,  and  I  wish  at 
this  particular  time  to  speak  in  opposition  to  Proposal  No.  2. 

We  have  a  vested  right  to  make  this  objection,  because 
we  have  at  present  11  members  in  the  town  of  Ashby,  four 
in  the  town  of  Townsend,  and  four  in  the  town  of  Shirley, 
which  are  all  in  Middlesex  County.  I  would  like  to  direct 
my  principal  attention  to  Mr.  Clifton  Whitney’s  testimony, 
which  was  delivered  in  this  hall.  As  one  of  his  exhibits, 
and  I  have  forgotten  the  number  of  it — the  hearing  officer 
informs  me  that  the  correct  number  for  that  exhibit  is  51. 
While  it  is  often  perfectly  proper  to  make  such  extensions 
of  population  increases,  I  think  it  should  be  quite  definitely 
realized  that  at  best  it  is  merely  a  projection  of  an  increase 
that  occurred  before,  from  1945  to  1950,  and  its  ac- 

1423  curacy  could  be  fairly  good  in  certain  instances,  and 
also  fairly  poor  in  others. 

With  reference  to  Exhibit  50  also  submitted  by  Mr.  Whit¬ 
ney,  I  would  like  to  say  that  I  object  to  the  title  of  that 
exhibit,  because  it  specifically  states  that  the  list  of  dealers 
sell  milk  in  those  use  areas.  It  was  my  understanding  from 
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Mr.  Whitney’s  testimony  that  he  secured  that  evidence  by 
requesting  the  names  of  licensed  dealers  in  these  Various 
towns  from  the  town  clerk  and/or  Board  of  Healjth,  and 
there  is  no  substantial  indication  that  the  existence  of  a 
license  would  necessarily  indicate  that  that  particular  dealer 
was  selling  milk  in  that  particular  town. 

I  would  like  to  further  state  that  Ashby  and  Townsend, 
in  particular,  have  no  connection  whatsoever,  politically  or 
economically  with  Boston.  They  traditionally  do  business 
in  the  town  of  Fitchburg,  and  have  always  done  so|,  to  the 
best  of  my  knowledge.  As  an  example  of  how,  particularly, 
Ashby  is  considered  part  of  Worcester  County,  I  would  like 
to  state  that  the  inseminator,  working  for  the  Worcester 
County  selected  breeding  association  out  of  Ashbrjrnham, 
inseminates  all  cows  in  Ashby.  It  is  an  accepted  operation 
that  has  been  going  on  for  some  time. 

By  the  same  token,  the  town  of  Southborough,  \fhich  is 
in  Worcester  County,  is  being  handled  by  an  inseminator 
that  works  for  the  Middlesex  County  selected  breeding  as¬ 
sociation. 

1424  There  is  no  indication  that  I  can  see  in  tips  par¬ 
ticular  instance  that  would  prove  that  Middlesex 
County  is  a  market  onto  itself,  or  even  that  it 
belongs  to  Boston. 

w  l 

I  will  give  Mr.  W’hitney  credit  for  not  pretendihg  that 
Proposal  No.  2  is  for  the  benefit  of  Massachusetts  pro¬ 
ducers.  He  has  also  admitted  that  the  benefit  to  the  farmers 
in  Maine  and  New  Hampshire,  and  Vermont — and! I  have 
never  owned  or  operated  a  farm  in  Maine,  New  Haiiipshire 
or  Vermont — their  benefit  would  be  negligible.  However, 
I  heard  him  make  no  statement  or  estimate  of  wfhat  tye 
thought  might  be  the  loss  to  the  farmers  in  Middlesex 
County.  But  I  think  there  is  sufficient  evidence  in  thej  record 
already  for  Mr.  Whitney  now  to  be  informed  that  tjhe  loss 
to  those  farmers  would  be  very  substantial. 

In  the  case  of  Proposal  No.  2,  we  can  at  least  dispense 
with  the  disguise  offered  by  Dr.  Swonger  in  the  case  of 
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Proposals  No.  13  and  19,  that  they  were  for  the  benefit  of 
Massachusetts  producers.  Again  referring  to  Exhibit  50, 
I  believe  Mr.  Whitney  admitted  that  he  had  made  no  re¬ 
quests  for  information  from  the  Milk  Control  Commission. 
However,  there  is  also  evidence  in  the  record  that  if  he  had 
made  such  a  request,  he  could  have  at  least  obtained  from 
the  Milk  Control  Commission,  in  the  same  way  that  Mr. 
Derr  did  this  morning,  a  list  of  licensed  dealers,  and  the 
towns  in  which  they  do  business.  I  admit  that  he  would 
then  have  had  to  separate  out  of  that  a  list  of  the 

1425  various  towns,  and  put  below’  the  name  of  that  town 
the  dealer  who  did  business  in  that  town.  But  I  can 

assure  you  at  least  in  my  owrn  opinion  the  results  would 
have  been  far  more  accurate.  I  think  all  our  Ashby  and 
Townsend  producer  members  will  be  highly  gratified  by  the 
fact  that  there  are  two  large  cooperatives  after  their  market. 

But  I  will  say  that  the  NEMPA  proposals,  while  in  my 
opinion  they  are  just  as  damaging  in  implication,  at  least 
take  cognizance  of  the  fact  of  the  normal  flow  of  milk. 

I  w’ould  like  to  refer  now  to  Mr.  Whitney’s  cross-examina¬ 
tion  of  Fred  R.  Jones,  which  also  took  place  in  this  hall. 
I  believe  that  Mr.  "Whitney  was  attempting  to  give  the  im¬ 
pression  that  Mr.  Jones  was  very  fortunate  to  be  able  to 
purchase  milk  from  the  Boston  pcol,  and  that  therefore 
that  was  a  justification  for  his  casual  attempt  to  slice  the 
income  of  Mr.  Jones’  producers. 

If  I  recall  the  testimony  of  Mr.  Jones  correctly,  he  stated 
that  he  bought  in  the  24  month  period,  a  total  of  175,593 
pounds  of  milk.  This  is  an  average  of  7316  pounds  per 
month.  If  he  w’ere  to  fulfill  those  needs,  and  I  don’t  make 
any  claim  that  it  actually  was  7316  pounds  per  month,  but 
if  he  were  to  satisfy  those  average  needs,  in  the  form  of 
local  milk  production,  he  would  have  had  to  find  a  three  jug 
producer.  And  if  such  an  individual  exists  in  this 

1426  area,  I  would  like  to  meet  him,  because  he  is  un¬ 
doubtedly  operating  more  efficiently  than  any  other 

Massachusetts  farmer  I  know. 
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Mr.  Jones  also  indicated  that  he  could  have  boughtj  the 
supplemental  milk  from  other  sources,  not  from  the  Boston 
pool.  I  think  Mr.  Whitney  should  have  been  grateful  [that 
the  Class  I  sales  were  credited  to  the  Boston  pool  rather 
than  having  no  such  Class  I  sales  credited  to  it  And  if 
Mr.  'Whitney  bases  his  justification  on  stealing  Mr.  Jojnes’ 
market  on  such  a  fact,  I  would  make  the  suggestion  that 
Northern  Farms  and  Maine  Dairymen  adjust  the  pool  Sur¬ 
plus  in  the  flush  months  to  more  nearly  represent  the  supply 
that  such  dealers  might  need. 

I  have  been  told  that  Northern  Farms  is  in  competition 
with  the  New  England  Milk  Producers  Association  for 
members,  and  I  would  also  conjecture  that  they  might  also 
be  competing  in  a  publicity  line  with  that  organization,! and 
that  it  may  have  been  absolutely  impossible  for  Northern 
Farms  and  Maine  Dairymen  to  resist  the  temptation  to  put 
proposal  No.  2  into  the  hearing  notice.  I  cannot  avoid  the 
mental  picture  of  one  economist  hanging  onto  the  coattails 
of  another. 

In  conclusion,  I  don’t  believe  that  there  is  anything  pf  a 
substantial  nature  in  Mr.  Whitney’s  testimony  which  wjmld 
justify  rape  of  the  dairy  industry  in  an  entire  county.  I 
hear  no  suggestion  on  his  part  that  the  taxes  or  oper- 

1427  ating  expenses  be  shared,  nor  even  a  suggestion  that 
the  loss  of  income  to  Middlesex  County  farmers  wpuld 

result  in  any  appreciable  benefit  to  Northern  Farms  |and 
Maine  Dairymen’s  Association  members.  In  other  wprds, 
Mr.  Whitney  proposes  to  reduce  the  income  of  a  substantial 
number  of  farmers,  apparently  just  for  the  fun  of  it. 

*  *  •  *  *  *  •  *  • 

1428  Cross-Examination 

By  Mr.  Whitney: 

i 

Q.  I  would  like  to  ask  Mr.  Sykes  if,  in  the  interest  of 
developing  the  facts,  perhaps  he  could  tell  me  which  of 
those  listed  under  Ashby  are  not  doing  business  by  selling 


milk  in  that  town,  if  we  take  them  up  one  by  one.  A.  Could 
I  see  Exhibit  50,  a  copy  of  it? 

Examiner  Hyde :  Yes. 

(Document  handed  to  witness) 

By  Mr.  Whitney: 

Q.  Do  you  see  any  under  Ashby  that  are  not  retailing 
in  that  town  this  year?  A.  Francis  E.  Desgroseilliers. 

1429  Q.  Are  there  any  others  that  you  noticed?  A.  The 
Fitchburg  Cooperative  Society,  to  the  best  of  my 

knowledge,  does  not  exist. 

Q.  To  the  best  of  your  knowledge?  You  are  not  certain, 
do  you  mean?  A.  I  know  of  no  Fitchburg  Cooperative  So¬ 
ciety  in  Fitchburg.  There  is  a  United  Cooperative  Society 
and  there  is  also  a — Fitchburg  United  Cooperative  Farm¬ 
ers,  Inc.,  United  Cooperative  Farmers  is  not  in  the  milk 
business.  United  Cooperative  Society  is  in  the  milk  bus¬ 
iness.  But  there  is  no  such  Fitchburg  Cooperative  Society 
in  the  milk  business. 

Q.  Would  they  have  sales  in  Ashby?  A.  United  Coop? 

Q.  Yes.  A.  I  would  have  to  check.  They  do. 

Q.  Are  the  rest  in  that  list  selling  milk  in  Ashby,  do  you 
know?  A.  I  don’t  believe  Fitchburg  Creamery  is. 

Q.  Are  there  any  others?  A.  Alfred  Therrien  is  long 
gone. 

Q.  Do  you  know  if  anybody  is  currently  carrying  on  his 
business?  A.  To  the  best  of  my  knowledge,  no. 

1430  Q.  That  leaves  four  more.  Are  there  any  others 
there  that  you  do  not  think  are  doing  business?  A. 

I  don’t  believe  Laurel  Hill  does  any  business  in  Ashby. 

Q.  You  don’t  know?  A.  Again,  negative. 

Q.  Now,  let’s  see,  the  other  one  I  believe  you  testified  in 
detail  on  was  the  town  of  Townsend.  Could  you  help  us  in 
the  case  of  Townsend  to —  A.  The  Townsend  list,  I  believe, 
is  substantially  correct  as  it  stands.  I  would  like  also  to 
say  that  H.  P.  Hood  and  Sons  does  some  business  in  Ashby. 
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Q.  Are  there  any  others  that  do  business  in  Ashby  that 
you  think  are  not  on  that  list?  A.  No,  I  don’t  believe  so. 

Q.  Did  you  raise  objection  to  any  of  these  other!  com¬ 
munities  in  particular  besides  Ashby  and  Townsend?  A. 
I  only  seek  to  represent  our  membership,  which  is  in|  Mid¬ 
dlesex  County.  Our  familiarity  with  the  town  of  Ayer,  as 
far  as  a  milk  distribution  situation  is  concerned,  we  aje  not 
familiar  with  that  enough  to  make  a  statement,  and  I  don’t 
believe  I  made  any  such  statement  about  the  town  of  Shirley. 
Q.  In  returning  to  this  list  in  Ashby,  do  any  of  jthose 
receive  milk  directly  from  producers  in  your  jasso- 

1431  ciation?  A.  They  most  certainly  do. 

Q.  Would  you  tell  us  which  ones  those  are?  A.  Let 
me  see.  I  wonder  if  I  have  the  amended  list  correct  now. 
Tri-City  Dairy,  Clover  Hill  Farms.  Arn-How  is  a  producer- 
distributor,  whichever  you  want  to  call  it.  I  don’t  believe 
they  purchase  outside  milk  at  all.  But  Arnold  Sumne|  is  a 
member  of  our  organization,  Arnold  Sumner  being  ode  of 
the  two  brothers  that  operate  that  particular  dairy.  Timber 
Lost,  Jewell  Hill  Farm.  Are  there  any  others  on  thei  now 
existing  list  that  I  haven’t  mentioned?  If  so,  I  wisd  you 
would  read  them  to  me. 

Q.  How  about  State  Line  Dairy?  A.  State  Line  Da^ry,  I 
believe,  is  what  you  would  call  a  sub-dealer. 

Is  that  correct? 

Examiner  Hyde :  Did  you  get  the  answer? 

The  Witness:  Yes,  I  did.  They  are  a  sub-dealer. 

By  Mr.  Whitney : 

Q.  Now,  in  the  case  of  Tri-City  Dairy,  do  you  kn<}w  if 
they  obtain  any  receipts  other  than  from  your  mem¬ 
bers?  A.  Other  than  from  our  members?  Are  you  talking 
about  producers  now? 

Q.  Yes.  A.  Just  producers? 

Q.  Yes.  A.  There  are  some  producers  who  Iship 

1432  to  Tri-City  who  are,  I  say  hopefully,  not  yet  members 
of  our  organization.  I  believe  the  percentage  of  the 

total  producer  list  is  very  small. 
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Q.  Do  you  know  if  Tri-City  receives  milk  from  sources 
other  than  those  producers?  A.  I  believe  that  they  do.  But 
I  will  answer  your  next  question  before  you  ask  it  by  saying 
that  I  have  no  idea  of  what  those  sources  are.  But,  Mr. 

Sawyer,  who  is  the  president  of  that  organization,  is  in  the 
room,  and  I  am  sure  he  can  answer  the  question  for  you 
if  he  should  be  on  the  stand. 

Q.  Do  you  know  if  Clover  Hill  Farms  buys  any  milk  other 
than  from  producers  ?  A.  Yes,  they  do. 

Q.  And  Am-How  Dairy,  per  chance  ?  A.  No. 

Q.  That  is  strictly  a  producer-dealer.  It  does  receive 
from  other  producers,  though?  A.  No.  I  believe  I  so  speci¬ 
fied  previously. 

Q.  In  the  case  of  Timber  Lost  Dairy,  do  they  receive  milk 
from  other  sources  than  producers?  A.  To  the  best  of  my 
knowledge,  no. 

Q.  Jewell  Hill  Farm?  A.  No. 

Q.  I  believe  you  already  said  that  you  did  not  know 
1433  where  they  obtained  these  additional  supplemental 
supplies  of  milk.  A.  You  asked  me  specifically  in  the 
case  of  Tri-City,  and  I  answered  that  question.  I  can  say 
that  the  testimony  as  to  Clover  Hill’s  outside  source  of 
milk,  if  any,  and  to  what  extent,  is  fully  covered  in  testimony 
that  has  already  been  given  by  Mr.  Oscar  Johnson,  the  man¬ 
ager  of  Clover  Hill  Farms,  Inc. 

Q.  You  would  not  have  any  idea,  of  course,  on  what  prices 
were  paid  for  this  outside  milk?  A.  I  believe  that  it  was  ^ 

stated  in  testimony,  under  oath  by  Mr.  Johnson,  that  he 
pays  the  Massachusetts  Milk  Control  Commission  Class  I 
price  for  whatever  outside  milk  he  buys. 

Q.  Was  any  of  that  reportedly  Boston  pool  milk?  A.  I 
don’t  believe  so.  But  Mr.  Whitney,  to  be  honest  with  you, 
if  I  am  going  to  answer  further  questions  about  Clover  Hill, 

I  would  like  to  get  Mr.  Johnson’s  testimony  in  front  of  me 
so  that  I  can  read  to  you  the  proper  answer  from  the  record. 
*•••••••• 
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1434  Mr.  Whitney :  I  would  like  to  go  back  to  his  testi¬ 
mony. 

I  believe  that  he  made  a  statement  in  the  beginiing  of 
his  testimony  about  the  Boston  pool  purchases  of  ipilk  by 
certain  handlers  and  perhaps  it  was  in  connection  with  Mr. 
Jones.  I  don’t  recall. 

By  Mr.  Whitney: 

Q.  You  referred  to  some  purchases  of  Boston  pocfl  milk, 
did  you  not  ?  A.  That  is  correct. 

Q.  I  believe  you  made  the  point  that  the  Boston  pool 
should  be  appreciative  of  those  Class  I  sales,  if  that  is  a 
fair  characterization  of  what  you  intended  to  convey.  A. 
I  don’t — I  think  you  are  asking  me  to  give  you  an  answer 
based  on  a  question  that  is  not  strictly  in  line  with  the 
testimony  I  actually  gave,  Mr.  Whitney.  But  I  think  I 
know  what  you  mean.  Although  I  didn’t  use  th4  word 
“appreciative”  in  connection  with  the  Boston  pool,  I  jbelieve 
I  used  the  word  “ thankful”  in  connection  wiith  you 

1435  personally. 

Q.  We  won’t  quibble  over  the  words.  I  think  our 
meaning  is  the  same.  I  would  simply  like  to  inquir^  if,  in 
your  appreciation  of  this  problem  over-all,  if  you  considered 
that  associated  with  those  Class  I  sales  from  Boston  pool 
sources  there  is  a  problem  of  what  to  do  with  that  i^iilk  in 
the  months  in  wThich  it  is  not  required  by  these  dealers  ? 

Examiner  Hyde:  Let’s  have  it  read,  please,  the  question. 

(The  Reporter  read  from  his  notes  as  requested.) 

The  Witness:  My  answer  to  that,  Mr.  Whitney,  would 
be  as  far  as  I  can  see  so  far,  the  dealers  in  State  controlled 
areas  who  have  indicated  the  small  quantities  of  mijk  that 
they  have  bought,  I  don’t  see  any  indication  that  the!  figure 
is  sizeable  enough  to  present  a  problem  to  the  Boston  pool 
at  all. 

i 

By  Mr.  Whitney: 

Q.  That  is  the  full  extent  to  which  you  would  express 
your  understanding  of  the  problem?  A.  Perhaps  I  can  help 
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you  a  little  bit  more.  I  used  an  average  figure  for  Mr.  Jones’ 
purchases,  and  I  believe  it  comes  out  accurately  to  7316 
pounds  per  month.  It  is  my  own  personal  opinion  that  even 
if  you  multiplied  by  10,  and  there  has  been  no  indication 
yet  that  it  should  be  multipled  by  ten,  I  wouldn’t  think 
that  73,000  pounds  of  milk  would  be  a  drop  in  the  bucket 
as  far  as  the  Boston  pool  was  concerned. 

Q.  But  to  the  extent  that  they  needed  73,000  pounds 

1436  during  the  short  season,  there  would  be  73,000  pounds 
plus  to  dispose  of  elsewhere  during  the  flush  season, 

would  there  not?  A.  Well,  I  think  you  are  leading  me  a  little 
bit  there,  Mr.  Whitney,  there  has  been  no  indication  that  it 
amounts  to  73,000  pounds  in  the  short  season. 

Q.  I  was  simply  using  your  figures.  A.  Yes,  but  I  used 
those  figures  for  an  entire  month.  I  didn’t  tell  you  that  it 
was  in  the  short  season  or  that  it  was  in  the  spring  season. 
As  a  matter  of  fact,  if  I  remember  previous  testimony  fairly 
well,  there  has  been  indication  that  some  of  these  dealers 
buy  their  supplemental  milk  from  the  Boston  pool  in  the 
spring.  With  122  million  surplus  in  May  and  June  last  year 
over  October  and  November,  I  wouldn’t  think  that  73,000 
pounds,  even  if  it  was  all  in  one  month,  would  make  any 
difference  to  you  at  all. 

Q.  As  representing  a  group  of  producers  in  your  par¬ 
ticular  area,  you  have  indicated  in  your  testimony  that  you 
are  very  happy  with  the  present  situation  if  the  areas  are 
not  extended,  is  that  correct?  A.  That  is  correct. 

Q.  By  the  same  token,  do  you  mean  to  indicate  that  you 
have  an  appreciation  for  the  fact  that  we  do  have  the  Fed¬ 
eral  orders  in  the  present  areas?  A.  I  would  like  to  have 
that  question  read  back  to  me,  so  that  I  understand  it 

1437  very  clearly. 

Examiner  Hyde :  The  Reporter  will  read  the  ques¬ 
tion,  please. 

(The  Reporter  read  from  his  notes  as  follows :) 

The  Witness:  I  wouldn’t  say  that  the  extent  of  my  ap¬ 
preciation  is  very  high. 
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By  Mr.  Whitney : 

Q.  Then  would  your  producers  benefit  by  the  complete 
removal  of  the  Worcester  order,  for  example?  Aj  I  will 
qualify  my  answer  to  that,  Mr.  Whitney,  by  saying  that 
although  I  have  done  a  considerable  amount  of  market 
research  work  in  my  day,  I  will  be  careful  enough  to  say 
that  I  would  be  foolish  to  answer  that  question  unt^l  I  had 
had  more  opportunity  to  study  the  facts. 

Q.  And  would  your  answer  be  the  same  in  the  cas^  of  the 
Boston  order,  if  that  were  removed?  A.  I  think  it  is  quite 
possible  that  there  certainly  is  in  my  own  personal  mind, 
and  I  want  to  divorce  this  from  my  involvement  in  tfyis  case 
of  my  representation  of  an  association — I  want  to  make  it 
quite  clear  that  my  answer  to  this  question  is  my  oWn  per¬ 
sonal  opinion.  That  is  I  think  there  is  more  justification 
for  the  Boston  pool,  certainly,  than  there  is  for  either  the 
Worcester  or  the  Springfield  or  the  Fall  River  or  the  Lowell- 
Lawrence-Merrimack  Valley  pool. 

1438  Q.  Do  you  base  that  on  the  premise —  A.  JExcuse 
me.  I  shouldn’t  have  said  pool  in  all  of  thos4  cases, 
because  they  are  slightly  different.  One  is  a  joint  order  and 
one  is  an  individual  dealer  pool. 

Q.  By  that  do  you  mean  that  it  provides  a  stability  in  the 
market?  A.  No.  I  think,  Mr.  Whitney,  to  be  honest  with 
you,  that  the  flush  in  the  Boston  pool  has  just  as  imjich  ad¬ 
verse  effect  on  us  as  you  would  have  had  us  believe  the 
other  day  when  you  were  cross-examining  Mr.  Jodes.  In 
other  words,  if  I  remember  correctly,  your  implication  was 
that  the  producers  in  State  controlled  areas  should  be 
thankful  for  the  stability  that  is  created  by  the  Boston  pool. 
And  you  asked  some  witness  if  he  realized  that  his  Class  I 
price  in  the  State  controlled  area  was  to  a  certain!  extent 
tied  up  with  the  Boston  pool.  I  believe  that  gentleman  an¬ 
swered  yes. 

Q.  That  is  straying  quite  aways  from  the  question.  My 
question  is  very  simple.  Does  the  Boston  order  contribute 
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to  the  stability  of  milk  marketing  in  this  area?  A.  With  the 
May  and  June  surplus  of  the  kind  you  had  last  year,  I 
wouldn’t  say  that  it  did. 

Q.  Thank  you.  Now  I  would  like  to  inquire  do  you  think 
it  provides  any  price  support  for  the  prices  your  members 
receive  in  the  areas  in  which  they  operate?  A.  I  think 
1439  it  operates  perhaps  in  certain  cases  advantageously, 
but  I  would  also  like  to  state  along  with  that  dis¬ 
advantageous^  to  the  same  extent. 

Q.  My  question  was  as  it  affects  your  members,  do  you 
think  that  the  prices  established  under  the  Boston  order 
contribute  to  the  support  prices  that  your  members  receive  ? 
A.  The  thought  would  never  have  entered  my  mind,  Mr. 
Whitney,  no. 

Mr.  Whitney:  Thank  you. 

Redirect  Examination 
By  Mr.  Burke : 

Q.  Is  it  not  a  fact,  Mr.  Sykes,  that  any  sales,  out  of  area 
sales  from  the  Boston  pool  to  the  Worcester  pool  or  the 
Springfield  pool,  lay  themselves  open  to  the  same  objections 
implied  by  Mr.  Whitney’s  question  about  carrying  any  sur¬ 
plus  that  he  suggests  with  reference  to  sales  from  the  Boston 
pool  to  the  State  area?  A.  I  am  going  to  say  something  I 
never  expected  to  say,  Mr.  Burke,  and  that  is  I  don’t  under¬ 
stand  you. 

Examiner  Hyde :  Try  it  again. 

By  Mr.  Burke : 

Q.  Do  you  want  it  read  back?  A.  Yes. 

(The  Reporter  read  from  his  notes  as  requested.) 

The  Witness :  I  would  think  yes. 

*••«••••• 

1443  William  Doherty  was  called  as  a  witness,  and,  hav¬ 
ing  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 
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Direct  Examination 

I 

I 

By  Mr.  Burke : 

Q.  What  is  your  name,  sir?  A.  William  Doherty. 

Q.  Where  do  you  live,  Mr.  Doherty!  A.  Dudley,  Massa¬ 
chusetts. 

Q.  Are  you  employed  by  Deary  Brothers,  Inc.!  4l.  Yes, 
lam. 

Q.  In  what  capacity!  A.  Manager  of  routes. 

Q.  Manager  of  routes!  A.  Yes. 

Q.  Coming  down  to  the  late  summer  or  early  fall  of  1954, 
did  you  at  some  time  have  a  conversation  w^th  Mr. 

1444  Bedard!  A.  I  did. 

Q.  And  can  you  place  the  time  at  which  you  had 
that  conversation!  A.  It  was  in  August,  and  the  time j of  day 
I  don’t  remember.  It  was  approximately  August  18  qr  19th. 
It  was  about  noontime  in  back  of  Jackson’s  Diner  in  Oxford. 
Q.  Were  you  alone  on  that  occasion!  A.  I  wasn’t. 

Q.  Was  Mr.  Thomas  Deary,  Jr.,  with  you!  A.  lie  was 
with  me. 

Q.  Do  you  place  the  time  in  connection  with  sonte  sale 
to  someone  on  a  wholesale  route  of  Bedard,  the  date  of 
which  you  have  looked  up  in  the  Deary  records!  A.  Yes. 
It  was  a  customer  that  he  had  said  we  had  taken  away  from 
him  while  he  was  on  his  vacation. 

Q.  What  is  the  story  about  that  particular  customer?  A. 
Well,  we  had  tried  to  get  the  account  several  times  before 
and  we  had  no  luck  at  all,  because  he  was  local  ai^d  this 
particular  woman  had  known  him  a  good  many  yeaip,  and 
wouldn’t  consider  changing  him.  Then  while  he  was  on 
vacation  he  had  bad  milk  and  cream  for  three  or  four  days 
in  a  row,  and  our  driver  was  in  there  eating  at  the  mbrning 
the  boy  on  the  route  in  place  of  Bedard  left  the  stufr  and 
it  wasn’t  any  good.  So  she  asked  him  for  milk,  apd  he 
started  leaving  it  from  that  day  on. 

1445  Q.  Bedard  said  that  you  took  over  six  accounts, 
is  that  correct!  A.  No.  We  took  over — while  he  was 

away,  it  was  one.  And  that  was  the  one. 
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Q.  Was  there  also  some  problem  about  the  supply  at  the 
diner  behind  which  you  met?  A.  When  we  met  him,  we 
knew  he  was  going  to  lose  it.  He  didn’t,  but  we  did. 

Q.  What  was  the  story  there?  A.  The  question  was  it 
was  either  going  to  be  us  or  another  dairy  in  Oxford  that 
would  get  it.  He  wanted  a  dispenser,  but  Bedard  said  he 
couldn’t  put  it  in. 

Q.  Was  it  with  that  knowledge  that  you  and  Mr.  Deary 
approached  Bedard  to  see  if  you  would  work  out  an  ar¬ 
rangement  whereby  Bedard  continued  to  supply  this  diner 
with  a  dispenser?  A.  That  is  right. 

Q.  What  was  the  general  discussion?  A.  Well,  we  went 
to  him.  We  didn’t  tell  him  about  the  diner  going  to  quit. 
We  told  him  that  in  order  to  hold  the  customers,  he  had 
already  lost  two  on  the  dispenser,  that  he  would  have  to  put 
in  the  dispenser,  and  he  told  us  that  he  was  only  making 
two  cents  a  quart  on  milk  he  was  buying  from  Choiniere 
and  Webster  and  couldn’t  afford  it  under  those  circum¬ 
stances.  We  told  him  the  margin  he  was  paying  was 
1446  too  high  and  we  could  do  a  little  bit  better. 

Q.  That,  you  say,  was  in  the  middle  or  the  19th  of 
August  or  thereabouts  ?  A.  That  is  right. 

Q.  What  at  that  time  was  the  regular  price  that  Deary 
Brothers  was  offering  milk  in  dispensers  to  other  sub¬ 
dealers?  A.  13.55. 

Q.  13.55  cents  a  quart,  is  that  it?  A.  Right. 

Q.  And  did  those  subdealers  that  were  being  charged 
that  amount  receive  delivery  of  the  product  from  Deary 
Brothers?  A.  Yes,  they  did. 

Q.  And  whether  or  not  there  was  some  discussion  with 
Bedard  about  giving  him  milk  for  the  dispenser  on  a  basis 
that  he  would  pick  it  up  ?  A.  That  is  right. 

Q.  Do  you  recall  at  that  particular  time  whether  there 
was  any  discussion  as  to  a  definite  price  ?  A.  I  don ’t  believe 
there  was,  no. 


Q.  Was  there  any  passage  of  a  slip  of  paper  which  has 
been  offered  here  as  an  exhibit?  A.  I  have  seen  it.  jNot  to 
my  knowledge.  I  don’t  remember  it  being  passed. 

1447  Q.  Thereafter,  did  you  have  another  conversation 
with  Bedard  on  this  subject?  A.  Yes,  we  did* | 

Q.  When  would  that  be?  A.  About  three  or  four  days 
later. 

Q.  And  where  did  that  conversation  take  place?  |A.  Up 
to  his  house. 

Q.  At  his  house.  And  was  Mr.  Deary  with  you|  then? 
A.  He  was. 

Mr.  Krause :  I  didn ’t  hear  it. 

Examiner  Hyde :  What  was  the  answer  to  the  las^  ques¬ 
tion? 

(The  Reporter  read  from  his  notes  as  requested.) 

By  Mr.  Burke :  j 

Q.  And  what  was  the  substance  of  that  conversation? 
A.  It  was  very  short.  We  had  just  taken  another  stor4  away 
from  him  and  he  was  pretty  sore  about  it. 

Q.  Did  he  talk  to  you  at  all?  A.  We  just  asked  hinji  if  he 
thought  it  over  and  he  said  he  did,  and  he  didn’t  give  it  con¬ 
sideration,  and  we  turned  around  and  walked  away,  i 
Q.  Was  there  a  slip  of  paper  passed  to  him  at  that'  time? 
A.  No.  We  didn’t  even  get  near  him. 

Q.  Have  you  seen  the  slip  of  paper  that  is  Exhibit  37? 

(Document  handed  to  Witness) 

1448  Can  you  tell  whether  that  is  your  writing  on  there? 
A.  No,  it  is  not  mine. 

Q.  It  is  not?  A.  No. 

Q.  Are  you  familiar  with  the  writing  of  Thomas  Deary, 
Jr.? 

Mr.  Krause:  I  object  to  that,  Mr.  Presiding 
don’t  believe  this  man  is  a  handwriting  expert. 

Examiner  Hyde:  Well,  he  has  been  in  business  with  the 
person  about  whose  handwriting  he  has  been  examined.  It 
may  be  that  Mr.  Burke  can  qualify  him  to  make — 
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Mr.  Krause:  Is  Mr.  Thomas  Deary  here  to  testify,  Mr. 
Witness? 

The  Witness:  No,  he  isn’t. 

By  Mr.  Burke : 

Q.  Mr.  Tom  Deary  is  in  Vermont?  A.  Yes. 

Q.  InLyndonville?  A.  Yes. 

Mr.  Burke :  I  think  I  am  entitled  to  an  answer. 

Examiner  Hyde :  I  have  indicated  you  are. 

The  Witness :  It  is  not  his  writing.  I  have  seen  his  hand¬ 
writing  several  times. 

By  Mr.  Burke : 

Q.  Are  you  familiar  with  the  handwriting  of 

1449  Thomas  Deary,  Senior?  A.  Yes,  sir.  That  is  not 
his  either. 

Examiner  Hyde :  You  may  cross-examine. 
Cross-Examination 
By  Mr.  Krause : 

Q.  Did  you  have  a  conversation  with  Mr.  Burke  since 
yesterday?  A.  No. 

Q.  You  haven’t  seen  him  since  yesterday?  A.  No. 

Q.  Not  outside  here?  A.  No. 

Q.  Not  at  the  hall?  A.  I  just  stood  with  him  when  Mr. 
Deary  talked  to  him. 

Q.  You  listened  to  the  conversation  between  Mr.  Deary 
and  Mr.  Burke?  A.  He  asked  when  he  was  going  to  put  me 
on,  because  he  wanted  to  go  home. 

Q.  Did  you  say  in  your  direct  examination  that  you  have 
seen  this  document  Exhibit  37?  A.  I  have  seen  the  photo¬ 
stat  in  Worcester. 

Q.  Where  did  you  see  it?  A.  Worcester. 

Q.  Did  you  testify  in  Worcester?  A.  No. 

1450  Q.  You  waited  until  Mr.  Bedard  had  testified  be¬ 
fore  you  decided  to  testify? 
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Mr.  Burke :  Mr.  Hearing  Officer,  he  waiteduntil  I  put  him 
on  the  stand.  I  am  trying  the  case,  not  the  witness. 

Examiner  Hyde:  As  far  as  I  can  remember,  this  is  the 
only  time  that  this  witness  has  been  called. 

Proceed.  Is  there  any  more  cross-examination! 

By  Mr.  Krause :  i 

Q.  When  did  the  second  conversation  take  place  that  you 
speak  of!  A.  About  four  days  after  the  first  onje. 

Q.  Four  days  after  what!  A.  After  the  first  one. 

Q.  What  day  of  the  week  was  the  conversation — what 
day  of  the  week  did  the  first  conversation  fake  place! 
A.  I  couldn’t  tell  you.  I  don’t  remember.  j 
Q.  But  you  do  remember  the  date,  don’t  you!i  A.  I  don’t 
remember  the  exact  date.  I  remember  it  was  iin  August. 

Q.  Did  Mr.  Burke  tell  you  it  was  the  19th  bf  August! 
A.  No,  I  had  the  paper  myself .  ■ 

Q.  You  wouldn’t  know  it  was  the  19th  of  August! 
A.  It  was. 

1451  Q.  You  are  sure  it  was  August,  however!  A.  I  am 
positive.  | 

Q.  Even  though  Mr.  Bedard  says  he  was  away  ifi  August! 
A.  I  have  a  piece  of  paper  here  that  proves  it. 

Q.  What  is  the  piece  of  paper!  A.  It  is  the  slip  that  the 
customer  signed  that  we  took  away  from  him  while  he  was 
on  vacation,  and  we  saw  him  about  two  days  after  he  got 


back  and  he  wasn’t  gone  for  two  weeks.  The  slip  Is  dated 
August  20. 

Q.  And  that  slip  is  what,  did  you  say!  A.  It  is  a  slip  that 
this  woman  signed  that  she  had  received  a  Norris  di$penser 
from  us,  and  that  it  belonged  to  us,  and  that  she  would  have 
to  return  it  when  she  was  done  buying  milk  from  us.  1 
Q.  Did  you  mention  that  to  Mr.  Bedard  yesterday!  Did 
you  see  him  in  the  room  yesterday!  A.  I  wasn’t  here 
yesterday.  I 

•  *  #  *  *  •  *  *'* 

I 
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Mr.  Krause :  Is  Mr.  Thomas  Deary  here  to  testify,  Mr. 
Witness? 

The  Witness :  No,  he  isn’t. 

By  Mr.  Burke : 

Q.  Mr.  Tom  Deary  is  in  Vermont?  A.  Yes. 

Q.  InLyndonville?  A.  Yes. 

Mr.  Burke :  I  think  I  am  entitled  to  an  answer. 

Examiner  Hyde :  I  have  indicated  you  are. 

The  Witness :  It  is  not  his  writing.  I  have  seen  his  hand¬ 
writing  several  times. 

By  Mr.  Burke : 

Q.  Are  you  familiar  with  the  handwriting  of 

1449  Thomas  Deary,  Senior?  A.  Yes,  sir.  That  is  not 
his  either. 

Examiner  Hyde :  You  may  cross-examine. 
Cross-Examination 
By  Mr.  Krause : 

Q.  Did  you  have  a  conversation  with  Mr.  Burke  since 
yesterday?  A.  No. 

Q.  You  haven’t  seen  him  since  yesterday?  A.  No. 

Q.  Not  outside  here?  A.  No. 

Q.  Not  at  the  hall?  A.  I  just  stood  with  him  when  Mr. 
Deary  talked  to  him. 

Q.  You  listened  to  the  conversation  between  Mr.  Deary 
and  Mr.  Burke?  A.  He  asked  when  he  was  going  to  put  me 
on,  because  he  wanted  to  go  home. 

Q.  Did  you  say  in  your  direct  examination  that  you  have 
seen  this  document  Exhibit  37?  A.  I  have  seen  the  photo¬ 
stat  in  Worcester. 

Q.  Where  did  you  see  it?  A.  Worcester. 

Q.  Did  you  testify  in  Worcester?  A.  No. 

1450  Q.  You  waited  until  Mr.  Bedard  had  testified  be¬ 
fore  you  decided  to  testify? 
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Mr.  Burke :  Mr.  Hearing  Officer,  he  waited  until  I  put  him 
on  the  stand.  I  am  trying  the  case,  not  the  witness. 

Examiner  Hyde:  As  far  as  I  can  remember,  this  is  the 
only  time  that  this  witness  has  been  called. 

Proceed.  Is  there  any  more  cross-examination? 

By  Mr.  Krause : 

Q.  When  did  the  second  conversation  take  place  that  you 
speak  of?  A.  About  four  days  after  the  first  one. 

Q.  Four  days  after  what?  A.  After  the  first  one. 

Q.  What  day  of  the  week  was  the  conversation-rwhat 
day  of  the  week  did  the  first  conversation  take  place? 
A.  I  couldn’t  tell  you.  I  don’t  remember. 

Q.  But  you  do  remember  the  date,  don’t  you?  A.  I  don’t 
remember  the  exact  date.  I  remember  it  was  in  August. 

Q.  Did  Mr.  Burke  tell  you  it  was  the  19th  of  August? 
A.  No,  I  had  the  paper  myself. 

Q.  You  wouldn’t  know  it  was  the  19th  of  August? 
A.  It  was. 

1451  Q.  You  are  sure  it  was  August,  however?  A.  il  am 
positive. 

Q.  Even  though  Mr.  Bedard  says  he  was  away  in  August? 
A.  I  have  a  piece  of  paper  here  that  proves  it. 

Q.  What  is  the  piece  of  paper?  A.  It  is  the  slip  thdt  the 
customer  signed  that  we  took  away  from  him  while  he  was 
on  vacation,  and  we  saw  him  about  two  days  after  he  got 
back  and  he  wasn’t  gone  for  two  weeks.  The  slip  is  dated 
August  20. 

Q.  And  that  slip  is  what,  did  you  say?  A.  It  is  a  slip  that 
this  woman  signed  that  she  had  received  a  Norris  dispenser 
from  us,  and  that  it  belonged  to  us,  and  that  she  would  have 
to  return  it  when  she  was  done  buying  milk  from  us. 

Q.  Did  you  mention  that  to  Mr.  Bedard  yesterday?!  Did 
you  see  him  in  the  room  yesterday?  A.  I  wasn’t  here 
yesterday. 

«•##*•••• 


1453  C.  W.  Swonger  was  recalled  as  a  witness,  and, 
having  been  previously  sworn,  was  examined  and 
testified  further  as  follows : 

•  #*##•••* 

1460  By  Mr.  Mahony : 

Q.  On  page  8,  Doctor,  the  fourth  paragraph  on  that 
page,  would  you  be  willing  to  change  that?  A.  I  will  alter 
the  paragraph  to  which  you  refer  in  the  same  manner  as  we 
have  agreed  upon  in  the  sessions  both  at  Worcester  and 
Waltham.  If  you  wish,  I  will  read  the  paragraph  into  the 
record  in  its  amended  form. 

Q.  If  you  would  do  so.  A.  “The  State  Milk  Control  Com¬ 
mission  can  establish  a  price  to  be  paid  to  Massachusetts 
producers,  but  it  cannot  require  any  dealer  to  buy  his  milk 
from  Massachusetts  producers.  Neither  can  it  regulate  the 
price  paid  to  producers  for  milk  received  from  plants 
located  out  of  state  which  moves  in  interstate  corn- 

1461  merce.” 

Q.  Would  you  change  that 4 ‘from7 ’  to  “at”?  It  is 
the  same  discussion  we  had  before.  “ — received  at  out  of 
state  sources.”  A.  I  will  accept  the  word  “at”  in  lieu  of 
the  word  “from”. 

•  ####•••• 

1464  Edward  L.  Gallup  was  recalled  to  the  stand  as  a 
witness,  and,  having  been  previously  duly  sworn,  was 
examined  and  testified  as  follows : 

##*##•••• 

1468  Mr.  Burke:  Now  I  would  like  to  offer  as  Exhibit 
58 — 

Examiner  Hyde :  58  is  in. 

Mr.  Burke:  — as  Exhibit  59,  as  paper  entitled  “Milk 
Receipts  from  all  sources  under  Federal  Order  Number  4, 
and  milk  receipts  from  all  sources  for  area  proposed  for 
addition  to  Boston  Federal  marketing  area,  with  percent¬ 
ages,  September  1952,  1953,  1954,  and  January  1955”  and 
ask  you — 
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Examiner  Hyde :  The  document  thus  described  is  marked 
Exhibit  Number  59. 

(Exhibit  Number  59,  marked  for  identification.) 

By  Mr.  Burke : 

Q.  I  ask  you,  Mr.  Gallup,  if  you  prepared  that  at  my 
request?  A.  I  did,  sir. 

Q.  And  it  is  similar,  is  it  not,  to  the  document  read  into 
the  record  at  Northampton,  which  I  think  is  on  page  348  of 
the  record,  and  as  to  which  a  similar  exhibit  was  put  in  at 
Worcester?  A.  Yes. 

1469  Mr.  Krause:  Do  you  remember  the  exhibit  num¬ 
ber? 

Mr.  Burke:  It  is  Exhibit  38. 

By  Mr.  Burke : 

Q.  Let  me  ask  you  whether  Exhibit  59,  for  identification, 
includes  any  figures  of  the  Hood  operation  at  East  Bridge- 
water.  A.  No,  it  does  not. 

Q.  For  the  same  reason  that  I  developed  in  connection 
with  the  earlier  Exhibit  57  ?  A.  That  is  correct. 

Examiner  Hyde :  Do  you  offer  Exhibit  59?  j 

Mr.  Burke :  Yes,  sir. 

Examiner  Hyde:  Have  you  any  questions  with  I  respect 
to  the  admissibility  of  Exhibit  59  ?  j 

By  Mr.  Burke : 

Q.  Also  not  included  in  the  figures  on  Exhibit  59  j  are  the 
City  Dairy  shipments  to  the  government  installation  at 
Ayer,  is  that  correct?  A.  That  is  correct. 

Mr.  Burke :  Has  that  been  admitted? 

Examiner  Hyde :  Are  there  any  questions  with  respect  to 
the  admissibility  of  Exhibit  59? 

Any  objection? 

Exhibit  59  is  received  in  evidence. 

(Exhibit  No.  59,  received  in  evidence.) 
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1470  Mr.  Burke:  I  would  like  to  call  attention  in  the 
record  to  the  percentage  of  unregulated  milk  in  the 

computations,  which,  of  course,  excludes  Hood’s  East 
Bridgewater  operation  or  the  government  installation  ship¬ 
ments  from  City  Dairy  to  Ayer,  which  show  in  September 
of  1954,  for  example,  only  .15  percent  of  the  total  volume  of 
receipts  in  those  areas  as  being  from  unregulated  sources. 
«##**•••• 

1471  Q.  Is  it  proper  to  say  in  reference  to  Exhibit  59 
that  if  you  exclude  the  two  large  handlers  who  dis¬ 
tribute  unregulated  milk  in  the  area,  that  the  volume  of 
unregulated  milk  distributed  by  other  dealers  in  the  area  is 
comparatively  small?  A.  1  will  say  that  the  amount  of  un¬ 
regulated  milk  by  the  dealers  covered  here  is  comparatively 
small.  I  would  agree  to  that,  yes. 

Q.  And  have  you  stated  that  the  operations  of  Hood  at 
East  Bridgewater  and  the  milk  which  is  supplied  by  City 
Dairy  to  Fort  Devens  are  both  excluded?  A.  I  believe  the 
record  is  clear  on  that,  yes. 

Q.  Excluded  from  this  exhibit?  A.  Yes. 
**#*#•••• 

1475  Mr.  Burke :  I  would  like  merely  to  record  a  couple 
of  points  in  the  record,  if  I  might,  and  if  I  am  not 
out  of  order. 

One  would  be  perhaps  in  the  form  of  a  question  to  the 
Hearing  Officer,  and  that  is  that  I  assume  that  all  the  testi¬ 
mony  introduced  here  and  at  Worcester,  and  Northampton, 
insofar  as  it  may  be  applicable  through  a  common  denom¬ 
inator  applying,  will  apply  in  each  of  the  three  areas? 

Examiner  Hyde :  That  is  correct. 
#*#*••••• 

1485  Fred  S.  Raymond  was  called  as  a  witness,  and, 
having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 

1486  Direct  Testimony 

The  Witness:  My  name  is  Fred  S.  Raymond,  Direc¬ 
tor,  Cooperative  Dairy  Economics  Service.  This  state- 
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xnent  is  in  support  of  proposal  number  one,  in  behalf  of 
Bellows  Falls  Cooperative  Creamery,  Bethel  Cooperative 
Creamery,  Cabot  Cooperative  Creamery,  Grand  Isjle  Co¬ 
operative  Creamery,  Milton  Cooperative  Dairy  Corp.,  Mt. 
Mansfield  Cooperative  Creamery  and  Dairy  Association, 
St.  Albans  Cooperative  Creamery,  Shelburne  Cooperative 
Creamery,  United  Dairies,  Inc.,  Randolph  Vermont;  United 
Farmers  of  New  England,  Inc. 

We  are  in  favor  of  expanding  the  marketing  areaj  to  in¬ 
clude  the  Massachusetts  towns  of  Concord,  Framingham, 
Lincoln,  Natick,  Sudbury,  Wayland  and  Weston. 

Mr.  Swonger  in  his  testimony,  exhibit  No.  47,  for  identi¬ 
fication,  points  out  that  unregulated  milk  is  package^  out¬ 
side  of  the  marketing  area  and  moved  into  the  proposed 
marketing  area  for  distribution.  This  is  in  competition  with 
other  handlers  whose  entire  supply  is  composed  of  pool 
milk. 

Mr.  Swonger  further  pointed  out  that  two  Framiiigham 
handlers  who  receive  milk  from  producers  supplement  their 
supply  with  milk  from  unregulated  plants. 

These  facts  result  in  Class  I  sales  lost  by  the  Boston  pool. 
The  loss  of  these  Class  I  sales  has  lowered  the  blended  price 
in  the  Boston  marketing  area.  Both  Mr.  Swonger 
1487  and  Mr.  Whitney  have  pointed  out  the  sppply- 
demand  reduction  in  the  March  Class  I  price.  ! 

There  has  been  some  testimony  that  handlers  in  this  pro¬ 
posed  marketing  area  supplement  their  producer  receipts 
with  pool  milk.  The  Boston  pool  therefore  has  been  carry¬ 
ing  the  surplus  for  these  seven  towns. 

The  inclusion  of  these  towns  in  the  marketing  area  Would 
recover  these  Class  I  sales  now  being  lost  to  unregulated 
milk. 

Examiner  Hyde :  You  may  cross  examine. 

Cross  examination 

i 

By  Mr.  Burke : 

Q.  I  take  it,  sir,  that  every  producer  shipping  milk  ito  all 
of  these  various  co-ops  is  a  resident  of  either  Maine,!  New 


i 
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Hampshire,  or  Vermont?  A.  That  is  correct.  Mostly  Ver¬ 
mont. 

Q.  None  from  Massachusetts?  A.  None  from  Massachu¬ 
setts. 

Examiner  Hyde :  Any  other  examination? 

By  Mr.  Derr : 

Q.  Mr.  Raymond,  what  is  your  position  with  reference 
to  the  town  of  Ayer,  either  for  its  inclusion  in  the  Boston 
marketing  area  or  in  the  Worcester  marketing  area? 
A.  Competitively,  I  believe  the  town  of  Ayer  should  be  in¬ 
cluded  in  the  marketing  area,  to  include  the  govern- 

1488  ment  facility  at  Fort  Devens. 

Q.  That  is  which  marketing  area?  A.  Boston. 

Q.  Do  you  have  any  knowledge  of  Boston  handlers  having 
held  this  government  contract  in  past  years?  A.  It  has 
been  quite  a  long  time,  I  guess,  since  a  Boston  pool  handler 
has  had  a  contract. 

Q.  Why  is  that  the  situation,  in  your  opinion?  A.  They 
have  been  unable  to  compete  with  the  prices  bid  by  the 
unregulated  handler  that  lias  had  that  business  in  the  last 
few  years. 

Examiner  Hyde:  Is  there  any  other  examination? 

Dr.  Swonger? 

By  Mr.  Swonger : 

Q.  Do  you  understand  that  Boston  handlers  are  free  to 
sell  Class  I  milk  directly  to  consumers  in  the  Worcester 
marketing  area?  A.  Yes,  sir. 

Q.  If  it  should  be  decided  that  the  town  of  Ayer,  and  the 
military  establishment  at  Fort  Devens  should  be  included 
in  the  Worcester  marketing  area  rather  than  Boston,  would 
that  in  any  way  prevent  Boston  handlers  from  supplying 
milk  to  Fort  Devens?  A.  No,  it  would  not. 

Mr.  Swonger :  That  is  all. 

1489  Examiner  Hyde :  Is  there  any  other  examination? 
Mr.  Welden,  I  don’t  have  your  appearance. 
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Mr.  Welden:  I  am  W.  C.  Welden,  and  I  speak  for  i.  P. 
Hood  and  Sons. 

By  Mr.  Welden : 

Q.  Mr.  Baymond,  do  you  have  any  information  or  opin¬ 
ion  as  to  whether  the  sales  of  the  dealers  you  represent  in 
this  area  that  is  proposed  to  be  added  have  been  going  up  or 
down,  or  what  has  the  trend  been  there?  A.  I  believe ! that 
there  has  been  no  exhibit  to  completely  include  all  of  the 
unregulated  milk  in  that  area.  The  exhibits  so  far  have  been 
in  part,  without  complete  information,  as  I  understand  it. 

#  #  #  *  #  *  •  •  |  • 

1490  William  C.  Welden  was  called  as  a  witness,  and, 
having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 

Direct  Testimony 

The  Witness :  My  name  is  William  C.  Welden.  I  represent 
and  am  employed  by  H.  P.  Hood  and  Sons,  which  is  a  han¬ 
dler  in  each  of  these  three  orders. 

The  testimony  I  propose  to  give  relates  not  only  to  jpro- 
posals  1  and  2,  but  also  to  proposals  13, 19  and  24. 

My  interest  and  that  of  the  company  I  represent  on  tjhese 
proposals  to  extend  the  marketing  areas  involves  two  main 
considerations :  One  is  cost  of  administration,  and  the  ether 
is  public  relations,  or  perhaps  political  relations. 

Both  of  these  considerations  demand,  it  seems  to  me,  j  that 
we  do  not  extend  the  marketing  area  to  cover  rural  areas 
where  the  volume  of  milk  sales  is  small ;  the  size  of  dealers 
is  small ;  the  costs  of  record  keeping,  reporting  and  auditing 
are  bound  to  be  high;  and  the  impact  of  the  area  on  the 
total  market  is  bound  to  be  relatively  unimportant. 

In  the  past  in  New  England,  our  marketing  areas  have 
generally  coincided  with  the  metropolitan  population 

1491  areas  as  designated  by  the  United  States  Census 
Bureau,  modified  in  almost  every  case  in  the  direction 

of  making  the  area  smaller  so  as  to  eliminate  the! less 
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densely  populated  fringes.  Even  though  the  larger  dealers 
from  the  Central  City  have  always  sold  in  these  fringe 
areas,  it  has  been  recognized  that  smaller  local  dealers  are 
a  major  factor  in  these  areas.  Also,  we  have  always  pro¬ 
vided  that  a  fringe  area  dealer  might  sell  up  to  10  percent 
of  his  receipts  in  the  marketing  area  without  becoming  a 
pool  plant,  partly  to  avoid  this  small  dealer  problem  with 
the  attendant  problems  and  costs. 

The  Census  Bureau  defined  a  metropolitan  area  in  1940 
as  a  central  city  of  cities  of  50,000  or  more  population  plus 
all  contiguous  minor  civil  divisions  having  a  population 
density  of  150  or  more  per  square  mile.  On  the  basis  of  four 
people  per  family,  this  meant  one  family  for  each  17  acres. 
The  1950  census  of  population  adopted  two  new  definitions, 
one  for  a  Standard  Metropolitan  Area  and  another  for  an 
Urbanized  Area. 

This  new  standard  metropolitan  area,  and  this  is  impor¬ 
tant,  again  requires  a  central  city,  and  also  includes,  except 
in  New  England  only,  the  county  in  which  the  city  is  located, 
plus  contiguous  counties  which  qualify  from  the  standpoint 
of  density  of  population,  proportion  of  non-agricultural 
workers,  and  social  and  economic  integration  with 
1492  the  central  city.  It  is  significant  that  the  Census 
Bureau  recognized  that  in  New  England  the  town 
rather  than  the  county  is  the  basic  geographic  unit,  and  it 
based  its  standard  metropolitan  area  definition  on  contigu¬ 
ous  towns  and  cities  that  qualified,  rather  than  on  whole 
counties. 

The  new  definition  of  urbanized  area  includes  the  central 
city  of  50,000  or  more,  plus  the  urban  fringes,  and  urban 
fringes  are  defined  as  contiguous  area  having  500  or  more 
dwelling  units  per  square  mile,  contiguous  area  function¬ 
ally  related  to  the  central  city,  through  telephone  calls  and 
the  like,  and  contiguous  incorporated  places  of  over  2500 
population. 

On  the  basis  of  these  various  Census  definitions,  all  of 
which  are  set  forth  specifically  in  official  publications  of  the 
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Census  Bureau,  the  populations  shown  for  the  three  jareas 
we  are  considering  here  are  as  follows : 

(Chart  follows:) 

1493 
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Springfield 

Worcester 

i 

Population 

District  1930 

2,307,897 
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I 
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[ 

Metropolitan 

Area  1950 

2,369,986 

407,255 

276^336 

Urbanized 

Area  1950 

2,233,448 

356,908 

219J330 

1494  The  standard  metropolitan  area  which  was  devel¬ 
oped  by  the  Census  Bureau  in  1950  involved  a  con¬ 
siderable  amount  of  consultation  by  the  Census  Bureaij  with 
the  Bureau  of  the  Budget,  with  every  government  agency 
collecting  statistical  material,  and  the  Census  Bureau  spates 
that  it  is  a  very  carefully  developed  concept  of  urban  popu¬ 
lation  areas,  and  they  expect  to  have  it  used  pretty  gen¬ 
erally  throughout  the  Federal  government  as  a  basis  for  all 
of  their  statistical  compilations. 

The  standard  metropolitan  area  for  Boston  covets  64 
cities  and  towns  in  Suffolk,  Middlesex,  Norfolk,  and  Ply¬ 
mouth  counties.  Only  38  of  these  are  now  included  ^n  the 
marketing  area.  Proposal  number  one  would  add  six  |  more 
towns  that  are  in  the  standard  area,  plus  one  other  tjiat  is 
not  in  the  area — Sudbury. 

Proposal  Number  two  would  add  four  other  towns  that 
are  in  the  standard  area — Ashland,  Burlington,  North 
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Beading,  and  Wilmington — plus  18  other  towns  that  are  not 
in  the  standard  area.  In  other  words,  these  two  proposals 
would  place  67  towns  and  cities  in  the  Boston  marketing 
area.  However,  the  area  would  include  19  towns  which  the 
Census  says  are  not  a  part  of  the  Standard  Boston  Metro¬ 
politan  Area,  but  would  still  exclude  16  towns  which  are 
classified  in  this  standard  area. 

The  Census  Bureau’s  newly  defined — in  1950 — 

1495  urbanized  area  for  Boston,  includes  parts  of  five  of 
the  29  towns  that  are  now  proposed  to  be  added,  but 

no  part  of  the  other  24.  It  does  include  parts  of  Ashland, 
Burlington,  Framingham,  Natick,  and  Wayland.  It  includes 
no  part  of  Concord,  Lincoln,  Sudbury,  or  Weston,  and  no 
part  of  the  other  20  towns  in  Middlesex  County  proposed  to 
be  added.  It  does  include  parts  of  11  towns  in  other  counties 
not  now  in  the  marketing  area  but  not  now  proposed  for 
inclusion. 

In  the  case  of  Worcester,  the  present  marketing  area  is 
the  central  city  plus  12  surrounding  contiguous  towns.  The 
new  1950  standard  metropolitan  area  of  the  Census  Bureau 
does  not  include  four  towns  that  are  now  in  the  marketing 
area — Clinton,  Boylston,  Paxton,  and  Rutland.  The  stand¬ 
ard  area,  however,  does  include  four  towns  that  are  not 
now  in  the  marketing  area — East  Brookfield,  North  Brook¬ 
field,  Northboro  and  Westboro.  The  Worcester  urbanized 
area  as  defined  by  the  U.  S.  Census  Bureau  excludes  both  of 
these  groups  of  four  towns.  The  urbanized  area  covers  the 
city  of  Worcester  plus  only  very  small  parts  of  seven  sur¬ 
rounding  towns, — Auburn,  Grafton,  Holden,  Leicester,  Mill- 
burv,  Shrewsbury,  and  West  Boylston. 

In  Springfield,  the  standard  metropolitan  area  covers 
exactly  the  13  towns  and  cities  in  the  Federal  Order  market¬ 
ing  area  at  present,  plus  the  town  of  Enfield  in  Connecticut. 
The  urbanized  area  covers  all  or  part  of  all  of  these 

1496  same  13  cities  and  towns  and  no  others. 

The  issue  of  cost  of  administration  may  seem  rela¬ 
tively  unimportant,  but  most  certainly  it  is  not.  H.  P.  Hood 
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and  Sons  is  paying  over  $150,000  per  year  to  help  defray  the 
costs  of  Federal  Orders  in  Massachusetts.  When  the  jassess- 
ment  goes  from  two  cents  to  2.5  cents  the  first  of  January  of 
this  year,  we  are  faced  with  an  added  cost  of  about  ^30,000 
per  year.  We  are  anxious  to  see  it  doesn’t  go  up  an^  more. 

It  is  a  very  peculiar  thing  but  the  stockholders ;  of  our 
company  are  satisfied  with  an  outside  audit  once  each  year, 
which  costs  us  less  than  $10,000.  The  Internal  Revenue 
Bureau  audits  rather  fully  once  each  two  years  or  so>  and  it 
costs  us  nothing  except  perhaps  higher  taxes.  There  are 
one  or  two  men  there  for  about  three  weeks.  But  for  the 
Federal  orders  we  not  only  pay  these  administrative  assess¬ 
ments,  we  also  provide  a  special  room  for  the  auditors  to 
work,  keep  books  in  a  special  way,  and  so  on. 

Let  me  make  it  clear  that  we  have  no  complaint  Ion  Mr. 
Aplin’s  efficiency  nor  of  that  of  his  employees.  The  industry 
in  New  England  considers  itself  extremely  fortunate  on 
these  matters.  These  facts  are  designed  to  bring  oiit,  how¬ 
ever,  the  unusual  importance  to  us  of  this  matter  of  admin¬ 
istrative  costs,  and  to  explain  our  concern  over  th^  issue. 

The  issue  of  public  relations,  which  is  thje  other 
1497  issue  I  mentioned  at  the  outset,  may  seem  lesk  tangi¬ 
ble,  especially  here  in  New  England,  because  we  have 
good  public  relations — our  industry,  our  Class  I  formula, 
our  Federal  orders,  our  Federal  milk  officials — especially  so 
in  Massachusetts.  You  appreciate  this  more  fully  when  you 
have  a  chance  as  I  have  had  in  recent  months  to  sti^dv  con¬ 
ditions  in  other  sections  of  the  country  and  in  oth^r  mar¬ 
kets.  It  is  very  hard  to  say,  of  course,  just  what  is  tile  exact 
cause  of  exactly  how  much  of  this  relatively  poor  public 
relations  in  the  other  sections.  It  is  my  opinion  that! part  of 
it  stems  from  envy  as  to  how  well  our  Federal  orcler  pro¬ 
grams  in  the  east  have  been  working  compared  to  tl?e  price 
stability  programs  these  other  areas  have  had. 

Part  of  it  arises  from  the  newness  of  Federal  oijders  in 
these  mid-western  and  southwestern  areas.  I  cannbt  avoid 
the  opinion  that  part  of  it  comes  from  the  imposition  of 


rigid  Federal  control  upon  relatively  sparsely  populated 
areas  and  smaller  cities  where  the  size  of  dealer  is  small 
and  the  marketing  pattern  unstandardized. 

I  think  at  this  point  I  would  like  to  illustrate  this  with 
some  of  our  experiences  during  the  war. 

One  of  my  jobs  was  to  administer  War  Food  Order  79, 
which  established  marketing  quotas  for  fluid  milk.  It  was 
determined  that  since  most  of  the  people  in  the  Nation  lived 
in  these  metropolitan  population  areas,  that  we  would 

1498  confine  the  impact  to  these  metropolitan  population 
areas.  We  figured  that  in  doing  that  we  were  cover¬ 
ing  about  75  percent  of  the  non-farm  people  who  were  milk 
consumers.  The  one  change  that  we  made  from  that  policy 
was  at  the  urging  of  Mr.  Sam  Tater,  that  we  make  one  area 
for  all  of  eastern  Massachusetts. 

We  had  two  areas  where  we  had  very  bad  public  relations 
on  that  program.  One  of  them  was  Saginaw  Bay  City, 
Michigan,  and  the  other  was  in  Eastern  Massachusetts, 
where  the  Christian  Science  Monitor  insisted  on  taking  pic¬ 
tures  of  milk  being  poured  out,  and  so  on. 

The  other  result  of  that  in  eastern  Massachusetts  was 
when  the  Bureau  of  Agricultural  Economics  published 
recently  its  nation-wide  figures  on  per  capita  milk  consump¬ 
tion,  eastern  Massachusetts  was  one  of  the  areas  which  had 
to  be  left  out.  Because  of  extending  that  area  to  cover  all 
of  this  rural  territory,  the  figures  for  eastern  Massachu¬ 
setts,  under  War  Food  Order  79,  were  not  acceptable,  and 
you  will  not  find  them  in  that  publication. 

To  me  that  is  a  good  illustration  of  the  results,  public 
relation-wise,  of  extending  regulation  to  areas  where  it  is 
not  needed. 

Whatever  one’s  opinion  as  to  the  cause  of  these  recent 
public  or  political  relations  problems,  there  should  not  be 
much  question  that  they  do  exist,  nor  that  they  are 

1499  serious.  The  big  90  men  group  chosen  by  Secretary 
Benson  early  in  1953  to  study  dairy  problems  quickly 

suggested  a  study  of  Federal  orders.  Dr.  Swonger  and  I 
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were  made  members  of  that  committee.  We  have  had  the 
mid-west’s  complaints  against  Federal  orders  as  ja  major 
subject  on  almost  every  industry  conference  the*  last  three 
years. 

The  Milk  Industry  Foundation,  dealers  national  trade 
association,  and  the  National  Milk  Producers  Fecteration, 
trade  association  of  milk  producers  cooperatives,  hhve  each 
had  special  committees  to  meet  these  public  relations  prob¬ 
lems.  In  our  MIF  committee,  we  certainly  get  ah  insight 
into  the  source  of  some  of  these  industry  and  political 
gripes.  The  number  of  groups  having  committee^  on  the 
other  side  of  these  issues  is  almost  too  numerous  to  mention, 
but  most  importantly  it  does  seem  to  include  some! opinion 
in  the  Agriculture  Committee  of  the  U.  S.  House  of  Repre¬ 
sentatives,  some  opinion  in  other  sections  of  the  UL  S.  De¬ 
partment  of  Agriculture,  and  controlling  sections  in  some 
of  our  leading  dairy  states. 

None  of  this  has  any  necessarily  conclusive  bcalring  on 
the  specific  proposals  to  extend  the  marketing  ajreas  of 
these  three  Federal  orders.  It  does  mean,  to  me,  that  ^he  fact 
that  some  of  the  newer  Federal  orders  have  been  Iputting 
whole  counties  in  the  marketing  area,  or  making  the  market¬ 
ing  area  and  the  milkshed  co-extensive,  may  well  be 
1500  a  major  reason  why  we  should  not  do  so  here  j  rather 
than  a  reason  why  we  should.  This  is  aside  fij-om  the 
fact  that  a  county  simply  is  not  the  same  political  or  econ¬ 
omic  unit  in  New  England  as  elsewhere.  It  seems  extremely 
important  also  to  continue  to  relate  this  basic  i^sue  of 
the  scope  of  Federal  order  regulation  to  the  same  type  of 
sound  economic  principles  which  we  have  followed!  in  the 
past,  and  which  has  undoubtedly  played  a  substantial  part 
in  giving  us  uniquely  favorable  public  and  political  rela¬ 
tions.  Any  radical  departure  from  such  principles  as  these 
proposals  involve,  would  seem  to  be  gambling  with  j  one  of 
the  most  important  assets. 

This  would  all  mean,  in  my  opinion,  that  any  proposals 
or  recommendations  of  extension  of  either  of  these  market- 


ing  areas  should  be  considered  on  a  town  by  town  basis, 
using  the  same  basic  standards  which  were  used  in  the 
original  promulgation  proceedings.  Such  standards  are 
both  tried  and  proven  sound. 

That  completes  my  statement. 

Examiner  Hyde :  You  may  cross  examine. 

Mr.  Whitney? 

Cross  examination 
By  Mr.  Whitney : 

Q.  I  was  just  wondering  if  you  would  care  to  indicate  in 
any  way  the  experience  that  the  Hood  Company  had 

1501  had  with  regard  to  trend  in  sales  in  the  proposed 
marketing  area  here  in  regard  to  Boston.  A.  Mr. 

Chairman,  our  trend  of  sales  in  the  Framingham  area, 
generally,  has  been  up.  My  impression  is  that  it  has  not 
increased  any  faster  than  the  population  of  that  area  has 
been  increasing. 

Q.  Have  you  found  it  necessary  to  obtain  supplies  of  milk 
from  non-pool  sources  to  successfully  compete  with  com¬ 
petition  you  have  had  in  many  of  these  areas?  A.  No,  Mr. 
Chairman.  Framingham  has  been  alternately  supplied, 
and  now  Natick,  out  of  the  Boston  plant,  the  big  plant  in 
Charlestown.  Part  of  the  milk  still  comes  from  there.  Some 
of  it  comes  from  East  Bridgewater. 

Q.  Is  that  milk  out  of  East  Bridgewater  from  non-pool 
sources?  A.  The  milk  out  of  East  Bridgewater,  Mr.  Hear¬ 
ing  Master,  comes  from  three  sources,  or  four. 

One  is  from  local  producers.  Two  is  from  plants  at  Ben¬ 
son  and  Florence,  Vermont,  which  are  not  regulated  by  any 
Federal  order.  The  third  source  of  milk  is  from  Boston 
pool  plants  including  the  city  plant  in  Charlestown. 

The  fourth  source  of  milk  for  Bridgewater  is  plants  like 
Brattleboro,  which  are  regulated  by  the  Springfield  Federal 
order. 

On  that  point,  I  haven ’t  got  the  analysis  completed 

1502  yet,  but  I  would  like  to  have  permission  later  to  put 
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in  the  record  the  volume  of  milk  moving  iiito  East 
Bridgewater  from  Federally  regulated  plants,  Bosjton  pool 
plants,  Springfield  pool  plants,  and  the  Boston  city  plant, 
as  compared  with  the  volume  that  moves  out  of  East 
Bridgewater  to  be  sold  in  Natick  and  Framingham] 

Examiner  Hyde:  We  will  take  that  information,  Mr. 
Welden,  providing  you  present  it  to  us  before  the  j  hearing 
adjourns. 

The  Witness:  All  right. 

I  might  say  on  that  same  point  that  while  I  wasn’t  here, 
I  understand  the  record  shows  an  allegation  that  Maine 
Class  II  milk  has  moved  into  East  Bridgewater  at  tb|e  Maine 
Class  II  price.  To  the  best  of  my  knowledge  and  belief,  no 
milk  has  moved  into  East  Bridgewater  from  Mainie  in  the 
last  year  or  so,  and  every  hundredweight  of  milk  which  ever 
did  move  from  Maine  plants  was  moved  with  the  knowledge 
and  permission  and  consent  of  the  Maine  Milk  Conttol  Com¬ 
mission  at  a  price  equal  to  the  Class  I  price  in  thp  Maine 
market  from  which  it  came,  less  only  an  adjustment  of  40 
cents  a  hundredweight  to  cover  transportation  froih  Maine 
to  East  Bridgewater. 

I  think  the  Maine  milk  Control  Commission  official! records 

i 

will  confirm  that. 

By  Mr.  Whitney : 

1503  Q.  I  would  like  to  also  inquire  if  you  would  care  to 
indicate  anything  of  the  experience  the  Hoqd  Com¬ 
pany  has  had  with  regard  to  the  bid  for  this  outlet  jat  Fort 
Devens.  A.  My  memory  is  not  too  precise  on  that.  I  believe 
we  had  Fort  Devens  about  18  months  ago,  and  evqry  time 
we  have  had  it,  we  have  supplied  it  out  of  the  jLowell- 
Lawrence,  Merrimack  Valley  Federal  order. 

We  have  not  been  successful  in  getting  it  the  last;  two  or 
three  periods.  I  think  I  might  add  one  other  thing  j  in  con¬ 
nection  with  one  of  your  earlier  questions.  We  now  have 
the  contracts  at  Newport  and  Quonset,  Rhode  Islhnd,  for 
the  months  of  April,  May  and  June.  Those  two  contracts 
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should  take  in  practically  all  of  the  output  of  Benson  and 
Florence  for  these  three  months.  If  it  were  not  for  that,  a 
part  of  that  milk  would  undoubtedly  have  to  move  back  to 
St.  Albans,  Vegennes,  or  Newport,  to  be  manufactured  into 
Class  II.  And  in  past  flush  seasons  when  we  have  not  had  a 
special  contract  like  Newport  or  Quonset,  which  we  have 
obtained  at  a  very  low  price,  in  view  of  our  alternate  outlet 
for  the  Benson  Farms  milk,  that  milk  has  actually  moved 
back  up-country. 

Q.  Did  you  mean  to  indicate  that  the  proportion  of  Class 
II  in  the  Boston  pool  would  be  increased  by  that  type  of 
.action  of  the  company?  A.  I  am  not  sure  that  I  get  your 
question  precisely. 

1504  Q.  Let  me  rephrase  the  question  this  way:  Would 
that  milk,  if  backed  up  to  St.  Albans,  for  example,  be 

handled  in  such  a  fashion  that  it  would  increase  the  propor¬ 
tion  of  Class  II  under  the  Boston  order?  A.  No,  it  would 
not.  It  is  completely  outside,  and  is  left  outside  of  the  com¬ 
putation  of  supply-demand  adjustment  completely. 

Q.  In  other  words,  it  would  stay  outside  of  the  pool? 
A.  That  is  right. 

Q.  With  regard  to  the  Fort  Devens  bid,  do  you  have 
knowledge  as  to  the  source  of  milk  that  the  competitor  has 
that  secured  the  bid?  A.  I  am  not  quite  sure  who  has  the 
bid  now.  My  impression  is  that  City  Dairy  has  the  bid,  and 
my  general  information  is  that  some  of  their  milk  is  New 
Jersey  Class  II  milk,  or  II-B  milk.  What  they  have  to  pay 
for  it,  with  the  handling  charge,  I  do  not  know. 

Q.  Have  you  had  milk  offered  to  the  Hood  company  from 
such  sources?  A.  No,  we  have  not. 

Q.  You  would  not  know  what  the  prices  were  on  it? 
A.  No. 

Q.  Based  on  your  past  experience,  and  knowledge,  of  how 
these  orders  operate,  do  you  believe  that  it  is  essential  that 
the  parts  of  a  single  marketing  area  be  contiguous? 

1505  A.  I  don’t  know  how  to  answer  that  question  exactly. 
We  are  abandoning  one  of  the  basic  guides  which  we 
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have  used  in  the  past  when  we  define  marketing  areas  as 
non-contiguous,  which  is  mainly  the  metropolitan  popula¬ 
tion  area.  I  don’t  know  of  any  Constitutional  reason  why  it 
couldn’t  be  done.  Certainly  it  could  be  done.  Theife  is  no 
reason  why  you  couldn’t  put  Boston,  Worcester  and  Spring- 
field  in  the  same  order  without  controlling  the  area  in  be¬ 
tween  ;  physically,  certainly. 

Q.  Would  you  care  to  indicate,  and  this  is  still  a  different 
field,  perchance,  whether,  in  your  opinion,  the  pricey  under 
our  Boston  Federal  milk  order  tend  to  support  the  price 
structure  that  is  existent  in  that  proposed  extensiori?  A.  I 
do  not  understand  that. 

Would  you  read  the  question? 


(The  reporter  read  from  his  notes  as  requested.)  j 

The  Witness :  I  hardly  know  how  to  answer  that,  i  There 
is  no  question  but  Boston  is  the  dominant  market.  Boston 
is  a  fourth  of  all  New  England  and  half  of  the  market  of 
Massachusetts. 

By  Mr.  Whitney : 

Q.  Let  me  expand  that  a  little  bit.  We  have  hatl  con¬ 
siderable  testimony  here  from  local  producers  whq  have 
been  apparently  led  to  believe,  or  do  believe  that 
1506  Federal  order  extension  is  a  great  detriment  1 6  their 
best  interests,  to  put  it  mildly. 

The  point  that  I  would  like  to  establish  from  a  wjitness 
who  understands  these  economic  factors  is  whether  cjr  not, 
in  your  opinion,  for  example,  does  the  price  structure  that 
we  establish  under  our  present  Boston  Federal  milk  I  order 
support  the  returns  to  these  producers  to  a  substantial 
degree.  A.  Well,  I  think,  Mr.  Whitney,  that  would  tak^  quite 
a  little  analysis.  Before  we  had  a  Boston  Federal  ord^r,  the 
relationship  between  the  prices  in  the  surrounding  lareas 
and  Boston  was  approximately  the  same  as  it  now  is.  If  we 
had  a  lot  of  milk  running  around,  seeking  a  market.  Some 
of  it  might  move  in  there  and  cut  prices.  But  it  woujd  un¬ 
doubtedly  move  into  Boston  and  cut  prices  also. 
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Boston  has  always,  before  and  since  Federal  orders, 
carried  a  larger  seasonal  surplus  than  these  other  markets. 
That  was  true  with  respect  to  Springfield  and  Worcester, 
just  the  same  as  it  may  be  true  with  respect  to  Fitchburg, 
or  Framingham.  There  is  bound  to  be  a  close  relationship 
there  between  a  big  market  of  that  size  and  the  rural  area 
around  it. 

Q.  You  would  think  it  would  be  a  fair  statement,  then,  that 
the  Boston  milk  order  has  contributed  substantially  to  the 
stability  of  milk  prices  in  this  area,  not  only  for  the 

1507  area  covered  presently,  but  adjoining  areas  such  as 
has  been  proposed  for  extension?  A.  No,  I  don’t 

think  I  could  make  that  conclusion  without  an  analysis  of 
what  you  are  driving  at.  Do  you  think  the  price  in  Framing¬ 
ham  would  have  gone  down  if  the  Boston  price  had  not 
stayed  up? 

Q.  Perhaps  I  could  rephrase  it  this  way,  and  try  to  put 
it  in  a  question  form :  Do  you  believe  that  the  prices  that 
these  producers  receive,  and  they  have  testified  they  are 
receiving  repeatedly  here  the  full  Class  I  price  from  their 
handlers,  that  that  situation  would  have  been  possible  with¬ 
out  the  existence  of  the  present  Federal  order  pattern  sur¬ 
rounding  them  at  Boston  and  Worcester,  for  example? 
A.  I  don’t  think  that  necessarily  follows  at  all.  It  may  be 
the  size  of  the  dealer  that  they  are  selling  to ;  it  may  be  the 
uniformity  of  the  production  of  these  producers,  seasonally. 
All  of  those  factors,  I  think,  would  have  to  come  in  before 
you  could  conclude  that  the  existence  of  Boston  next  door  to 
them  with  a  Federal  order  had  prevented  their  markets 
from  collapsing.  1  think  you  have  to  make  some  assump¬ 
tions  as  to  -what  would  have  happened  to  Boston  if  it  hadn’t 
had  a  Federal  order. 

Q.  It  would  be,  if  I  understand,  sufficiently  complex  and 
not  to  be  treated  too  lightly.  A.  I  would  agree  with 

1508  that,  sir. 

*###••••• 


677 


1515  William  C.  Welden  resumed  the  stand  and  testified 
further  as  follows : 

Cross  Examination  (Continued.) 

By  Mr.  Swonger : 

Q.  Mr.  Welden — 

Examiner  Hyde:  Dr.  Swonger,  before  you  stax4,  you 
gentlemen  must  keep  in  mind  that  we  have  a  new  reporter 
and  he  doesn’t  know  you.  It  might  be  advisable  for  you,  the 
first  time  you  speak,  to  indicate  your  name  and  Fuji  sure 
from  then  on  he’ll  have  no  trouble. 

I 

i 

Q.  By  Mr.  Swonger : 

Q.  I  believe  you  indicated  yesterday  that  you  intend  to 
submit  figures  with  reference  to  your  operations  at  East 
Bridgewater  and  those  figures  would  involve  a  comparison 
of  your  receipts  on  milk  from  the  various  plants  registered 
under  one  or  another  of  the  Federal  orders  and  youif*  sales 
in  the  seven  towns  proposed  to  be  added  to  the  Boston  mar¬ 
keting  area.  Is  that  the  type  of  figures  you  intend  to 
submit?  A.  That’s  right.  I  haven’t  got  the  full  complete 
figures  this  morning,  but  I  do  have  some  that  may  bjjar  on 
the  question. 

I  can  give  them  now  if  you  like. 

Q.  Perhaps  this  question  is  premature,  but! I  will 

1516  ask  it  here.  Would  you  be  willing,  also,  to  Submit 
figures  showing  the  relative  volume  of  milk  ojr  per¬ 
centages  if  not  actual  volume  figures  received  at  East 
Bridgewater  from  both  regulated  and  unregulated  sources? 
A.  The  percentage  of  receipts  at  Bridgewater? 

Q.  From  various  sources.  A.  From  regulated  arid  un¬ 
regulated  sources? 

Mr.  Krause :  What  period  is  involved  ? 

Mr.  Swonger :  I  will  say  for  the  12  months  of  1954. 

Mr.  Krause :  Could  we  have  a  comparison  with  195&,  per¬ 
haps,  on  a  yearly  basis? 


I 
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By  Mr.  Swonger : 

Q.  My  question  was  addressed  particularly  to  the  12 
months  of  1954.  A.  Well,  I’ll  try  to  get  those  and  put  them 
in  the  hearing  record  before  we  close  tomorrow. 

Mr.  Derr:  When  you  spoke  of  regulated  sources,  were 
you  speaking  and  proposing  a  breakdown  of  receipts  from 
the  Boston  plants  and  the  receipts  from  producers? 

Mr.  Swonger :  That  was  my  next  question. 

Mr.  Derr :  I'm  sorry. 

By  Mr.  Swonger : 

Q.  In  order  that  we  may  be  clear  as  to  what  receipts 
from  regulated  sources  mean,  would  you  also  separate 
receipts  from  producers  directly  at  your  East  Bridge- 
1517  water  plant  from  plants  regulated  under  the  Boston 
or  another  Federal  order?  A.  I  think  I  have  your 
question  all  right.  I’ll  see  if  I  can  get  these  together  and 
put  them  in  the  record. 

Q.  That  was  in  the  three  categories — 

Mr.  Krause :  Just  as  a  matter  of  clarification,  have  you 
received  any  milk,  either  sporadically  or  regularly  from 
plants  who  are  solely  under  Massachusetts  milk  control 
regulations? 

(Outside  interruption.) 

(Question  read.) 

Mr.  Krause:  By  “you”  I  meant  your  operation  in  East 
Bridgewater. 

The  Witness :  Milk  is  received  at  East  Bridgewater  from 
producers  located  in  Massachusetts  and  those  receipts — 
payments  for  them  are  regulated  by  the  Massachusetts  Milk 
Commission. 

Mr.  Krause:  My  question  was  addressed  to  the  plant 
receipts — 

Mr.  Mahoney :  Are  you  going  to  produce  figures  just  by 
percentages  or  do  you  agree  to  produce  volumes? 
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The  Witness:  We  receive  milk  at  East  Bridgewater 
directly  from  farms  located  in  Massachusetts. 

Mr.  Mahoney: — in  answer  to  Mr.  Swonger’s 
where  you  agreed  to  try  to  get  the  figures. 

1518  The  Witness:  Yes. 

Mr.  Mahoney :  Just  percentages  or  volumes^ 

The  Witness:  Just  percentages.  I  don’t  think  it ’p  quite 
fair  to  ask  for  the  exact  figures  since  they  are  treated!  by  the 
government  agencies  as  confidential  and  we  don’t 
publish  our  volume  figures  for  competitive  reasons. 

By  Mr.  Swonger : 

Q.  I  understand  that  you  undertake  to  provide  such 
figures.  A.  Yes,  sir. 

Q.  Benson  and  Florence  might  be  termed  roving  iplants 
which  may  be  used  alternatively  at  any  one  of  the  jpoints 
which  Hood  operates  outside  of  Federal  regul4tions? 
A.  The  milk  at  Benson  and  Florence  is  approved  fori  emer¬ 
gency  use  in  Rhode  Island  and  is  inspected  for  Massachu¬ 
setts.  It  may  be  used  there,  therefore,  in  Providence^  or  in 
East  Bridgewater.  And  I’m  not  positive  at  the  foment 
whether  it  is  approved  for  Connecticut  or  not,  of  coiirse,  it 
may  move  into  Boston  food  plants  as  outside  milk  or  Class 
II  as  well  as  into  these  other  markets. 

Q.  I  have  just  one  other  question  relating  to  your  discus¬ 
sion  of  general  principles  affecting  the  marketing!  area. 

I  would  assume  that  the  town  of  Ayer  is  not  a  part  of  the 
metropolitan  area  or  an  urbanized  area  although  i^;  con¬ 
tains  one  substantial  outlet  for  fluid  milk,j  Fort 

1519  Devens.  Do  you  consider  the  fact  that  the  tqwn  of 
Ayer  is  not  a  part  of  any  metropolitan  area  jor  an 

urbanized  area  should  be  controlling  as  far  as  inclusion  or 
non-inclusion  of  Ayer  in  the  Boston  or  Worcester  marketing 
area  is  concerned?  A.  Well,  I  don’t  think  necessarily  con¬ 
trolling.  It  certainly  is  affected  by  one  of  the  two|  basic 
economic  guides  we  have  used  in  the  past.  And  if  ^e  are 
abandoning  those  with  all  the  problems  that  I  think  would 
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go  along  with  abandoning,  I  think  we  have  a  very  strong 
reason  for  doing  so. 

Q.  In  the  case  of  Fort  Devens,  would  it  not  mean  aban¬ 
doning  that  outlet  to  unregulated  milk?  A.  The  question 
would  become  I  think  whether  or  not  the  failure  to  regulate 
Ayer  had  anything  to  do  or  an  effect  on  the  stability  of 
marketing  conditions  in  this  area. 

There,  I  think  the  burden  of  proof  ought  to  be  very 
clearly  on  those  who  would  put  a  non-contiguous  area  like 
that  under  the  Boston  order  to  show  the  failure  to  do  so 
really  had  a  substantial  effect  on  the  marketing  stability  in 
the  area. 

Mr.  Swonger :  We’ll  accept  that. 

Examiner  Hyde :  Any  other  examination? 

By  Mr.  Waterman : 

Q.  Do  you  intend  to  have  the  official  reports  here?  A.  I 
had  a  copy  here,  and  I  wdll  have  this  one  marked  for  identifi¬ 
cation  and  offer  to  supply  additional  copies  before 
1520  the  time  for  filing  briefs  is  over. 

Mr.  Waterman :  Will  you  do  that  now  ? 

Examiner  Hyde :  The  document  bearing  the  inscription, 
U.  S.  Department  of  Commerce,  1950  census  of  population 
and  advance  reports,  dated,  November  24,  1952,  is  marked 
Exhibit  No.  60  for  identification. 

(Exhibit  No.  60,  Witness  Welden, 
was  marked  for  identification.) 

Examiner  Hyde :  Do  you  offer  Exhibit  No.  60  in  evidence? 

The  Witness:  Ido. 

Examiner  Hyde:  Are  there  any  questions  as  to  the  ad¬ 
missibility  or  objections? 

Exhibit  No.  60  is  received. 

(Exhibit  No.  60  was  received 
in  evidence.) 

Examiner:  Mr.  Welden,  you  will  supply  us  with  four 
additional  copies  within  the  time  I  will  later  announce  for 


filing  of  briefs,  and  you  will  send  those  copies,  in  tb  the 
hearing  clerk. 

By  Mr.  Waterman : 


Q.  You  stated  that  the  milk  out  of  East  Bridgewatek  was 
obtained  from  four  different  sources.  Would  it  be  divulging 
confidential  information  to  give  the  percentage  of  milk  you 
obtained  from  local  producers!  A.  I  think  Dr.  Swpnger 
already  asked  for  that. 

1521  Q.  He  asked  for  that  this  morning?  A.  Yes. 

Q.  And  you  will  furnish  it?  A.  I  haven’t  got  it 

here. 

Examiner  Hyde :  Is  there  any  other  examination? 


By  Mr.  Krause : 

Q.  I  think  you  said  in  response  to  Mr.  Swonger’s  question 


that  you  had  a  permit  for  Rhode  Island?  A.  Yes. 


Q.  Under  what  conditions  may  that  be  used — that  milk 
be  used  in  Rhode  Island?  A.  The  State  of  Rhode  Island  has 
gotten  quite  a  lot  of  publicity  lately,  including  the  Collier’s 


article,  as  to  the  character  of  the  sanitary  regulations.  In 
broad  terms  the  way  it  operates  is  that  handlers  are  given 
emergency  permits  month  by  month  to  bring  in  outside  milk 
from  outside  sources  provided  as  always  is  the  case  th^re  is 
not  enough  milk  in  Rhode  Island  to  meet  the  sales  demands 
and  provided  further  there  are  no  Rhode  Island  producers 
who  are  out  of  the  market. 

Those  are  classified  as  emergency  permits  and  operate  on 
a  month  to  month  basis. 

Q.  Did  I  understand  you  saying  actually  it’s  a  12-month 
operation  each  year  ?  A.  I  don ’t  believe  I  said  that, 
1522  but  I’m  quite  sure  the  record  will  show  bulk  milk 
goes  to  Rhode  Island  from  Vermont  sources  12 
months  of  the  year. 

Q.  Well,  in  the  emergencies  it  does?  A.  That’s  right. 

Examiner  Hyde :  Is  there  anything  else? 
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By  Mr.  Derr : 

Q.  Dr.  Welden,  I’m  sorry,  I  believe  in  your  testimony 
that  you  indicated  that  there  were  other  areas  surrounding 
present  marketing  area  which  by  virtue  of  their  location 
and  population,  composition  and  economic  relationship  to 
the  Boston  area  should  logically  be  a  part  of  the  metropoli¬ 
tan  Boston  area  and  properly  should  be  considered  as  a 
part  of  the  marketing  area.  Is  that  your — For  the  purposes 
of  this  order  is  that  your  testimony?  A.  No,  I  think  you 
have  gone  a  little  further  than  I  intended  to  go.  I  indicated 
that  the  boundaries  of  the  metropolitan  population  area  of 
the  standard  metropolitan  area  have  always  been  one  of 
our  basic  guides. 

The  other  guide  has  been  the  character  of  the  competition 
for  milk  in  these  fringe  areas  and  whether  or  not  it  was 
necessary  to  include  all  of  this  less  densely  populated  fringe 
area  in  order  to  establish  milk  marketing  conditions  in  this 
section.  And  I  indicated  although  the  metropolitan  area  has 
68  towns — 64  towns,  I  mean,  only  38  of  them  are  in  the  area 
at  the  present  time  and  that  these  two  proposals 
1523  would  include  some  more  of  those  but  still  not  all 
of  them. 

I  don’t  think  it  would  be  in  order  legally  now  to  propose 
some  additional  towns  not  mentioned  in  the  hearing  notice 
should  be  put  into  the  marketing  area. 

Q.  My  next  question  was  going  to  be  the  fact  that  they — 
you  wouldn’t  consider  the  fact  that  all  of  the  towns,  the 
number  which  you  enumerated  are  not  included  in  this  pro¬ 
posal  as  a  compelling  reason  why  certain  additional  towns 
that  do  fall  within  this  proposal  not  be  included  in  the 
extension? 

Examiner  Hyde :  Let ’s  have  that  question  read. 

(Question  read.) 

The  Witness:  No,  I  don’t  think  it’s  a  compelling  reason 
at  all.  The  fact  that  Dr.  Swonberg  and  Mr.  Whitney  haven’t 
gone  up  the  north  shore  and  down  the  south  shore  to  com- 
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plete  the  metropolitan  area  is  no  compelling  reason  we 
should  not  consider  the  western  fringe  at  this  time.!  I  think 
it  might  be  argued  that  it  might  be  better  to  back  oft  and  do 
a  complete  job  at  once  rather  than  chasing  individual  spot 
problems  as  they  seem  to  raise  their  heads. 

By  Mr.  Derr : 

Q.  Going  to  the  town  of  Ayer  again,  I  think  you  indicated 
that  the  Hood  Company  had  recently  held  that  dontract. 
A.  I  haven’t  checked  that  precisely,  but  I  believe  now 
that  we  have  had  within  the  last  18  months. 

1524  Q.  Which  contract  are  you  talking  about  ?  A.  Fort 
Devens. 

Q.  Does  the  Hood  Company  in  the  capacity  of  a  regulated 
handler  under  the  Boston  order  experience  any  difficulty  in 
securing  that  contract  whenever  they  have  a  sincere  interest 
for  the  period  in  securing  it  under  the  competition  of  out¬ 
side  unregulated  milk?  A.  No  question  about  th^t  what¬ 
soever.  We  have  equal  difficulty  securing  contracts  in 
the  Boston  marketing  area  that  we  want.  The  same  way 
with  respect  to  Fort  Devens  and  Newport  and  Quonset 
Naval  Base  and  so  on.  There’s  nothing  unique  abdut  Fort 
Devens  in  that  respect. 

Q.  I  believe  this  proposal  has  been  considered  |  several 
times  previously  and  it  lias  been  denied  for  varying  Reasons, 
one  specifically  being  that  there  never  had  been  a  Showing 
that  the  area  had  a  historical  relationship  with  the  Boston 
market.  j 

Now,  I  have  been  attempting  in  this  hearing  to  determine 
whether  that  is  in  fact  true.  In  order  that  the  recordjmay  be 
clear  on  that  point,  can  you  tell  me  in  the  last  five  years  how 
many  times  to  your  recollection  Boston  handlers  had  that 
contract?  A.  Well,  I  can’t  tell  you  offhand.  I  think  we 
could — I’m  quite  sure  we  have  that  in  our  records!  at  the 
company.  I  could  try  to  get  that  and  put  it  iii  along 

1525  with  the  other  information  here. 

Q.  And  if  at  some  earlier  period  if  Boston  han- 


dlers  were  the  successful  bidders  with  some  degree  of  regu¬ 
larity  I’d  appreciate  knowing  that  period.  A.  Yes. 

Mr.  Krause:  Might  it  be  well  to  indicate  the  months  of 
the  particular  years  in  which  the  Hood  Company  had  the 
contract. 

Examiner  Hyde :  Before  you  ask  the  next  question,  there 
is  a  little  observation  I  should  make. 

As  this  hearing  progressed  during  the  last  9  days,  there 
have  been  frequent  requests  for  information  to  be  furnished 
later  during  the  hearing.  I  want  you  people  to  know  that 
;I’m  not  keeping  track  of  those  requests  and  on  your  re¬ 
quests  for  information  it  will  be  up  to  you  to  see  that  you 
get  it. 

I  felt  that  I  should  remind  you  that — that  I’m  not  at¬ 
tempting  to  keep  track  of  them. 

Go  ahead,  please. 

Mr.  Derr:  No  questions. 

By  Mr.  Burke :  I ’d  like  to  ask  one  question  for  clarifica¬ 
tion. 

Q.  When  you  were  discussing  fringe  towns  such  as  Fram¬ 
ingham  and  Natick,  which  might  be  described  in  the 
1526  census  reports  as  part  of  the  metropolitan  standard 
area,  I  believe  you  said  the  towns  should  be  consid¬ 
ered  individually  and  an  analysis  made  as  to  whether  or  not 
there  actually  are  existing  unstable  marketing  conditions, 
is  that  correct?  A.  That’s  correct. 

Q.  And  in  the  absence  of  proof  of  unstable  marketing  con¬ 
ditions  it  would  be  your  opinion,  would  it  not,  that  the  pres¬ 
ent  situation  should  be  left  alone?  A.  That’s  right. 

Examiner  Hyde :  Is  there  any  further  examination  of  this 
witness? 

By  Mr.  Swonger : 

Q.  On  the  information  requested  by  Mr.  Derr,  did  you 
understand  that  he  referred  to  periods  when  Boston  han¬ 
dlers  might  have  been  the  successful  bidders  for  the  princi¬ 
pal  item?  A.  That’s  right. 
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Q.  In  other  words,  we’re  not  considering  30  quarts  of 
buttermilk?  A.  That’s  right. 

i 

By  Mr.  Burke : 

Q.  Mr.  Welden,  with  respect  to  Ayer,  it  would! be  possi¬ 
ble,  would  it  not,  to  put  the  military  installations  into  the 
Worcester  area  without  putting  in  the  surrounding 

1527  civilian  town?  A.  I  presume  so,  although  as  I  recall 
it,  the  last  time  we  had  a  discussion  on  this  it  got 

down  to  the  point  of  being  ridiculous  because  thjere  were 
some  local  dealers  out  there  who  distributed  milk  to  the 
individual  homes  of  officers  located  on  the  post. 

Q.  I  see.  A.  And  we  did  get  down  to  trying  to  circum¬ 
scribe  the  kitchen  mess  hall  in  order  to  make  sure  that  we 
were  regulating  them. 

Examiner  Hyde:  Is  there  any  other  examination  of  Mr. 
Welden  ? 

The  Witness:  May  I  add  one  point? 

Examiner  Hyde :  You  may. 

The  Witness:  The  figures  I  spoke  of  yesterday! respect¬ 
ing  Natick  indicate  that  for  the  12  months  ending  in  March 
1955  the  shipments  of  Class  I  milk  from  Bridgewater  to 
iNatick,  were  approximately  seven  million  one  hundred 
thousand  pounds.  During  that  12  month  period  there  was 
also  shipped  to  the  Natick  area  from  Boston  CitV  plants 
approximately  1.1  million  pounds  of  Class  I.  ; 

During  that  same  12  months  there  was  shipped  to  the 
Bridgewater  area  from  plants  regulated  by  the!  Boston 
order  approximately  12.6  million  pounds  of  Class  I  milk. 
That  would  certainly  bear  out  the  statement  which  I  made 
yesterday  that  the  receipts  of  regulated  miik  under 

1528  the  Boston  order  from  East  Bridgewater  ciertainlv 
far  exceed  the  shipments  of  the  Bridgewater  ^?lant  to 

Natick. 

That  is  all. 

Examiner  Hyde :  You  may  cross  examine. 
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By  Mr.  Derr : 

Q.  Mr.  Weldon,  in  that  regard,  are  there  any  periods  of 
the  year  Bridgewater  takes  the  entire  Benson  and  Florence 
milk?  A.  Not  so  far  as  I  know. 

Q.  Would  that  be  true  for  either  of  the  plants,  Benson  or 
Florence?  A.  It  could  well  be  Florence  does.  I  can’t  answer 
specifically  for  Benson. 

Q.  Is  it  possible  that  you  have  found  it  necessary  in 
certain  periods  of  the  year  to  supplement  your  receipts  at 
Bridgewater  with  milk  from  your  Boston  pool  plants  in 
order  that  you  have  adequate  supplies  to  handle  your  Class 
I  business  from  that  area.  A.  No,  there  is  no  single  month 
during  the  last  12  in  which  the  shipments  from  Bridgewater 
to  Natick  were  less  than  the  receipts  of  the  Boston  pool  milk 
at  Bridgewater. 

Q.  I  think  I  recognized  your  premise  there  from  your 
previous  statement  but  you  do  have  a  Class  I  business  from 

Bridgewater  other  than  to  Natick  and  the  Framing- 
1529  ham  area — don’t  you?  A.  Oh,  certainly. 

Q.  And  am  I  correct  in  my  impression  that  during 
the  recent  vacation  season  that  substantial  supplies  from 
East  Bridgewater  moved  to  the  Cape?  A.  That’s  right. 

Examiner  Hyde :  Is  there  any  other  examination  ? 

By  Mr.  Krause: 

Q.  I  noticed  you  qualified  your  answer  to  the  last  12 
months.  In  those  last  12  months  or  sometime  during  the 
period  did  you  change  the  manner  of  your  operations  at  all 
or  had  you  been  doing  this  for  some  time  prior  to  1954?  A. 
No. 

Q.  That  is,  receiving  milk  from  pool  sources.  A.  No,  sir. 

By  Mr.  Swonger : 

Q.  Is  there  a  substantial  variation  in  the  receipts  at  East 
Bridgewater  from  the  Boston  regulated  plants?  A.  Yes, 
Mr.  Swonger,  it  varies  from  7y>  in  the  low  to  as  much  as 
— in  February  and  March  to  a  high  of,  we’ll  say  of  750  thou¬ 
sand  to  a  high  of  one  million  six  so  there  is  about  two  to  one 
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variation  in  the  receipts  of  pool  milk  of  Boston  regulated 
milk  at  Bridgewater. 

Q.  The  figures  that  you  give  are  monthly?  A.  Monthly 
pounds. 

1530  Q.  Pounds?  A.  Yes. 

Q.  In  what  months  are  the  receipts  of  thesb  East 
Bridgewater  and  Boston  regulated  plants  at  their  highest 
level?  A.  July.  June  and  August  are  also  quite  hekvy. 

Q.  Is  that  milk  which  you  draw  from  the  Boston  pool  to 
cover  the  seasonal  increase  in  sales  resulting  from  sjummer 
vacation  business  on  the  south  shore  and  on  Cape  Cbd?  A. 
That’s  correct. 

Q.  And —  A.  I  might  also  add  that  there  is  a  seasonal 
increase  in  our  sales  in  greater  Boston.  Your  city  greas — 
I  don’t  know  whether  they  correspond  exactly  or  not  but  a 
lot  of  that  of  course  is  transfer  of  some  customers  wl^o  have 
left  the  city  of  Boston  for  the  Cape  in  the  summer,  j 

Examiner  Hyde:  Is  there  any  further  examination? 

By  Mr.  Burke : 

Q.  You  referred  to  distribution  of  Natick,  the  Hood  com¬ 
pany  supplies  a  good  deal  of  the  7  towns  proposed  to 
be  added  other  than  the  Natick  Distribution  Centbr?  A. 
Lincoln  and  Concord  are  covered  out  of  Watertown  and 
Medford  branches  which  are  regulated. 

Q.  And  Framingham,  for  example,  would  be  but  of 
Natick?  A.  The  branch  was  out  of  Framingham  un- 

1531  til  about  two  years  ago. 

Q.  The  Hood  Company  generally  follows  a  ipolicv 
of  packaging  its  special  milk  in  Boston?  A.  That  varied  quite 
a  bit,  depending  on  the  value.  We  have  a  constant  problem 
of  logistics  there  on  trying  to  get  a  volume  operation 
against  the  cost  of  transportation  moving  this  out  but  it’s 
much  better  to  keep  as  much  volume  as  you  can  on  oiie  line. 

Q.  That  would  account  for  a  portion  of  the  volumle  that 
moves  from  Boston  to  East  Bridgewater?  A.  Certaiiilv. 

Examiner :  Any  other  questions. 
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By  Mr.  Krause : 

Q.  Dr.  Weldon,  is  your  Natick  distribution  point  nearer 
to  some  bottling  plants  in  the  present  Boston  area  than  in 
East  Bridgewater?  A.  I  believe  it’s  nearer  to  the  Charles¬ 
town  plant  here  in  Boston. 

Q.  Has  there  been  some  economic  reason  other  than  the 
distance  that  was  involved  in  making  that  decision?  A. 
Sure. 

Mr.  Krause :  I  won ’t  press  the  point. 

Examiner  Hyde :  He  answered  the  question.  Do  you  have 
any  other  questions? 

1532  Mr.  Krause :  If  he  wants  to  explain  it. 

The  Witness:  One  of  my  jobs  in  the  Hood  Com¬ 
pany,  and  I  think  it’s  a  proper  job  in  any  company,  is  to  see 
to  it  that  we  are  as  efficient  as  possible  as  competition  never 
rests,  and  that  includes  procurement.  If  we  are  operating 
in  an  area  where  milk  is  coming  in  from  unregulated  sources 
and  we  have  reason  to  feel  that  our  competitors  are  obtain¬ 
ing  their  milk  supply  at  a  lower  price  than  we  are  then  as 
a  businessman  I  should  try  to  do  something  about  it. 

We  are  in  the  position  down  here  today  where  a  lot  of 
markets  are  buying  a  higher  percentage  of  regulated  milk 
and  a  lot  of  our  competitors  are  not  and  I'm  constantly 
under  pressure  to  do  something  about  it  and  the  procure¬ 
ment  costs  and  I  think  if  any  of  you  would  be  in  this  highly 
competitive  business  you  would  do  the  same  thing. 

The  other  one  is  they  are  attempting  with  some  of  our 
outlying  plants  like  Bridgewater  and  Lynn  to  reduce  our 
costs  to  the  lowest  possible  level  but  we  try  to  use  all  that 
equipment  to  the  very  fullest  capacity  and  are  trying  to 
streamline  those  plants  so  that  the  volume  of  certain  milk 
items  from  Natick  distribution  station  going  through 
Bridgewater  is  a  major  factor  in  keeping  our  plant  at  a 
satisfactory  level. 

By  Mr.  Krause : 

Q.  One  other  question.  The  East  Bridgewater 

1533  plant  is  further  away  in  point  of  distance  from  your 


A 


«| 


i 


1  V 


i 


,  ► 


n 


689 

i 

Vermont  sources  of  supply  than  Charlestown?  A.  That’s 
right. 

#  #  #  #  *  *  # 

1852  W.  C.  Weldon  recalled,  previously  sworn]  testified 
further  as  follows : 

i 

i 

Direct  Examination 

The  Witness:  My  name  is  W.  C.  Weldon.  I  wjas  asked 
to  put  into  the  record  for  last  year  the  percentage 

1853  breakdown  of  the  receipts  at  plant  of  Hood  Company 
at  East  Bridgewater,  to  break  it  down  betwjeen  local 

production,  unregulated  milk  and  regulated  milk.  pDhe  per¬ 
centages  for  the  12  months  of  1954  were  as  follows!: 

Unregulated  milk  19.4  per  cent,  milk  from  lqcal  pro¬ 
ducers  received  directly  at  the  Bridgewater  plant  j  20.9  per 
cent,  milk  regulated  by  the  Boston  or  Fall  River  oir  Spring- 
field  orders  59.7  per  cent.  Amount  of  pool  supply  varied 
from  12.6  per  cent  in  August  or  the  unregulated  supply  to 
35.8  in  May.  The  local  production  from  Bridgewater  pro¬ 
ducers  varied  from  17.3  per  cent  in  November  to  127.5  per 
cent  in  May.  The  percentage  of  the  receipts  from  regulated 
sources;  that  is,  regulated  by  Federal  orders,  varied  from 
39.7  per  cent  in  May  to  71.5  per  cent  in  August.  I  wqs  asked 
also  if  I  would  obtain  from  our  company  records  the  name 
of  the  company  which  had  secured  the  Fort  Devens  jcontract 
for  the  last  five  years.  Our  records  show  the  following: 

From  January  to  March,  1950,  it  was  supplied  by  D.  M. 
Wart  and  Son,  April  to  June  by  Shawmut  Dairy — 

Mr.  Derr:  Would  you  give  the  addresses  of  these  people 
if  you  know  them? 

The  Witness:  D.  M.  Wart  is  in  some  part  of  Worcester 
County.  He  is  not  a  Boston  dealer.  Perhaps  someone  knows 
his  precise  address.  Still  River. 

April- June,  1950,  was  by  Shawmut  Dairy |of  Bos- 
1954  ton.  July  to  September,  1950,  by  H.  P.  Hood  ahd  Sons 
of  Boston,  October  to  December,  1950,  by  H.  iK  Hood, 


January  to  March,  1951,  by  City  Dairy,  Woonsocket,  Rhode 
Island,  April  to  June,  1951,  City  Dairy,  July-September, 
1951,  H.  P.  Hood,  October  to  December,  1951,  by  City  Dairy, 
January  to  March,  1952,  by  City  Dairy,  April  to  June,  1952, 
by  H.  P.  Hood  and  Sons,  July  to  September,  1952,  by  H.  P. 
Hood  and  Sons,  October  to  December,  1952,  by  City  Dairy, 
January  to  March,  1953,  by  the  Whiting  Milk  Company  of 
Boston,  April  to  June,  1953,  by  City  Dairy,  July  to  Septem¬ 
ber,  1953,  by  City  Dairy,  October  to  December,  1953,  by  the 
Whiting  Milk  Company,  and  from  January  to  March,  ’54, 
continuously  on  through  the  quarter  from  April  to  June, 
1955,  by  City  Dairy. 

The  dates  and  the  names  of  companies  which  I  have  listed 
applied  to  what  we  generally  know  as  a  general  contract  at 
Fort  Devens  which  is  for  the  largest  volume  of  milk  for 
use  in  their  mess  halls,  and  so  on.  They  also  purchase  milk 
on  another  contract  for  their  sales  stores  known  as  miscel¬ 
laneous,  for  their  Quarter  Master  Research  Laboratory  and 
for  the  Ilampston  Hospital.  I  have  the  companies  who  ob¬ 
tained  that  contract  back  to  January,  1953.  They  are  as  fol¬ 
lows  : 

January  to  March,  1953,  City  Dairy  of  Woonsocket, 
Rhode  Island,  April  to  June,  ’53,  split  between  City  Dairy 
and  Shawmut  Dairy  at  Boston,  from  July  to  September, 
1953,  the  contract  was  taken  by  Deerfoot  Farms  Incorpor¬ 
ated,  Newtonville  and  Boston,  July  to  December,  that 
1S55  apparently  was  a  half-year  contract.  Either  that  we 
got  it  both  periods,  October  to  December,  ’53  was 
split  between  the  Whiting  Milk  Company  and  Deerfoot 
Farms.  January  to  March,  ’54,  City  Dairy,  April  to  June, 
’54,  City  Dairy,  January  to  June,  ’54,  again  a  six-months 
period,  split  between  Whiting  Milk  and  Deerfoot  Farms, 
July  to  December,  ’54,  by  H.  P.  Hood  and  Sons,  from  Janu¬ 
ary  to  June,  1955,  City  Dairy. 

This  would  indicate  that  the  last  time  H.  P.  Hood  and 
Sons  had  the  general  contract  was  July  and  September, 
1952;  that  we  had  the  miscellaneous  award  out  there  from 
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July  to  December,  ’54,  and  was  split  by  us  out  of  our  Lowell 
branch  which  is  regulated  by  the  Merrimack  Valley. 

Mr.  Derr:  That  also  applies  to  the  general  contract  too? 

The  Witness:  Right. 

Examiner  Hyde:  Does  that  complete  your  presentation? 

The  Witness :  Yes.  Someone  asked  me  to  indicate  |a  trend 
between  ’53  and  ’54  -with  respect  to  Bridgewater.  I  got  this 
request  in  but  the  entire  accounting  section  is  involved  in  a 
problem  and  as  soon  as  they  can  get  to  it  they  will  indicate 
if  there  was  any  difference  between  ’53  and  ’54. 

Examiner  Hyde:  You  may  cross-examine. 

Cross-Examination 
By  Mr.  Krause : 

Q.  You  bottle  all  types  of  products  at  East  Bridge- 
1856  water  or  is  it  precisely  as  far  as  bottling?  A.  i^o.  We 
don’t  bottle  all  products  there.  We  try  to  Concen¬ 
trate  as  much  as  we  can  on  single  quarts  of  glass  and  paper 
containers. 

Q.  I  take  it  you  do  distribute  a  pretty  full  line  out  of  that 
plant?  A.  That  is  right.  To  the  best  of  my  knowlfedge  at 
the  present  time  we  are  not  bottling  Grade  A  and  tiot  bot¬ 
tling  I  am  told  Guernsey. 

Q.  Is  there  any  appreciable  amount  of  receipts  at  Bridge- 
water  you  have  shown  coming  from  Boston,  Fall  River  or 
Springfield,  represent  receipts  in  processed  or  bottle^  form? 
A.  Yes.  Out  of  the  59.7  per  cent  the  milk  which  canjie  from 
sources  regulated  by  the  Federal  order,  approximately  one- 
third  would  be  in  processed  form  from  Boston  pool! plants. 

Q.  And  I  suppose  that  too  would  vary  seasonally  expend¬ 
ing  on  your  demands?  A.  Yes,  that  percentage  wTa^  lowest 
in  August,  17.6  and  highest  in  April,  22.5. 

m  ******  *\  * 
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2359  Governor  Christian  A.  Herter  was  sworn  and  testi¬ 
fied  as  follows : 

Examiner  Hyde :  Let  me  say  to  Governor  Herter  we  are 
delighted  to  have  him  here,  and  will  now  hear  any  statement 
he  cares  to  make. 

Governor  Herter :  My  statement  will  be  very  brief. 

For  some  time  I  have  been  verv  much  interested  in  the 
problem  which  you  are  giving  such  long  and  thorough  hear¬ 
ings  to.  I  have  been  tremendously  impressed  by  the  earnest¬ 
ness  and  the  great  sincerity  of  that  group  of  farmers  who 
are  within  the  areas  that  are  in  contemplation  as  being 
part  of  the  extended  Federal  areas.  They  have  felt,  and 
I  think  with  considerable  justification,  that  they  should  not 
be  brought  into  an  extended  Federal  area  without  having  an 
opportunity  of  voting  for  themselves  whether  they  wish  to 
come  in  or  do  not  wish  to  come  in.  As  I  understand  it,  the 
initial  act  quite  properly  took  a  vote  of  all  of  the  producers 
in  a  given  area,  and  on  the  flexible  percentage  basis,  but 
also  the  majority,  if  they  voted  to  come  in  favor  of 
the  Federal  jurisdiction,  they  were  made  a  Federal  market- 
area. 

2360  The  law,  however,  insofar  as  I  am  informed,  made 
no  provision  for  the  extension  of  areas,  and  I  feel 

very  strongly  that  when  it  comes  to  the  extension  of  an  area, 
there  is  an  element  of  unfairness  in  the  picture  if  those  who 
are  already  in  the  area  are  allowed  to  vote  and  have  their 
vote  counted  as  much  as  those  whom  it  is  contemplated  shall 
be  brought  into  the  area. 

We  have  had  a  good  deal  of  experience  with  that  type  of 
voting  here  in  the  state.  On  many  occasions  the  legislature 
has  passed  permissive  legislation  which  would  allow  com¬ 
munities  to  come  into  regional  areas,  such  as  our  metro¬ 
politan  transit  area.  Also,  the  principle  has  been  laid  down 
not  that  the  entire  area  should  vote  whether  or  not  they 
should  come  in,  but  they7,  individually,  as  newcomers  in  the 
picture,  should  be  allowed  to  vote  yes  or  no,  and  that  would 
be  the  deciding  vote. 
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And  my  testimony  here  today  is  really  limited  to  that  one 
problem,  because  I  understand  you  have  taken  exhaustive 
testimony  on  all  the  details  with  respect  to  prices  and 
blended  prices  and  how  the  farmer  would  be  affected  in  the 
areas ;  but  I  do  feel  strongly  on  this  principle  that  jthe  ex¬ 
tension  of  the  area — that  those  it  is  suggested  be  brought 
into  the  area  ought  to  have  the  controlling  votes.  Naturally, 
I  would  have  no  objection  if  the  farmers  in  the  new  Ipart  of 
the  enlarged  areas  voted  to  come  into  the  Federal  jurisdic¬ 
tion.  I  do  feel,  particularly  when  you  look!  at  the 
2361  population  involved,  the  number  of  producer^  in  the 
new  areas,  as  compared  with  the  old,  it  should  not 
necessarily  be  expressed  by  the  voice  of  all.  I  think  that  all 
of  you  gentlemen  have  had  sufficient  experience  with  polit¬ 
ical  life  to  know  most  people  on  an  issue  of  this  kipd  vote 
their  own  interest.  Those  who  are  within  a  federal  market¬ 
ing  area  at  the  present  time  are  obviously  going  to  jvote  to 
extend  that  area  if  they  feel  it’s  to  their  benefit  to  b^ing  in 
producers  who  have  been  netting  a  higher  amouiit  than 
those  who  are  within  the  area,  so  it  will  benefit  those  in  the 
Federal  area  to  bring  in  the  new  ones. 

I  think  you  will  find  the  vote  going  in  the  other  way  with 
a  question  to  bring  in  producers  who  would  lower  it.  It’s 
just  a  normal  natural  thing  that  people  vote  that  way. 

I  feel  strongly  on  the  matter  of  principle  that  whkn  you 
contemplate  enlarging  your  Federal  areas,  the  producers  in 
the  new  areas  that  you  contemplate  bringing  in  ough^;  to  be 
the  ones  to  have  the  deciding  vote. 

Examiner  Hyde:  Governor,  the  statute  under  which  I 
function  requires  that  I  offer  you  for  cross-examination. 
I  do  that  now.  There  is  no  cross-examination.  Governor 
Herter  is  excused.  i 


2362  Examiner  Hyde :  The  hearing  is  in  order.  At  this 
point  we  will  ask  Mr.  Burke  if  it  is  agreeable  thpt  Mr. 
Cherry  continue  to  stand  aside  while  we  hear  from|  Com¬ 
missioner  Hawes. 
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Mr.  Burke :  That  is  agreeable. 

L.  Roy  Hawes  was  sworn  and  testified  as  follows: 

Direct  Examination 

The  Witness:  The  purpose  of  this  brief  statement  is 
two-fold :  First,  to  express  the  thanks  and  the  appreciation 
of  the  Commonwealth  to  Mr.  G.  Osmond  Hyde,  our  Hearing 
Officer,  for  the  impartial  manner  in  which  he  has  conducted 
this  series  of  hearings.  Secondly,  to  present  a  basic  concept 
which  to  my  knowledge  has  not  even  been  hinted  at  in  any 
of  the  evidence  presented  up  to  this  time. 

Enlarging  briefly  on  the  first  subject,  I  know  that  I  speak 
for  every  member  of  the  Department  of  Agriculture  and 
the  Milk  Control  Commission,  as  well  as  the  farmers  from 
all  over  the  Commonwealth  who  have  attended  and  testified 
at  these  hearings,  when  I  say  that  we  are  more  than  appre¬ 
ciative  of  the  friendly  manner  in  which  the  hearings  ex¬ 
aminer  has  conducted  himself.  His  ability  to  put  at  ease 
those  who  may  be  attending  a  hearing  of  this  nature  for  the 
first  time  but  who  have  had  little  experience  in  matters  of 
this  kind  is  most  commendable.  In  our  opinion  he  has 
leaned  over  backwards  to  be  fair,  has  relieved  tension 
2363  when  tempers  were  at  the  igniting  point  and  has 
maintained  a  dignity  and  business-like  atmosphere 
which  could  not  be  excelled.  Thank  you  sincerely,  Mr.  Hyde. 

Examiner  Hyde :  Thank  you,  Mr.  Commissioner. 

The  Witness:  To  enlarge  upon  the  second  point  is  to 
recall  the  opening  statement  which  I  made  at  Northampton 
at  the  very  start  of  the  hearings  when  I  attempted  to  outline 
the  problem  and  to  enumerate  some  of  the  questions  which 
would  have  to  be  answered  if  the  problems  were  to  be 
solved. 

This  brings  me  to  the  basic  concept  which  I  previously 
stated  has  not  been  brought  forth  in  these  hearings.  This 
concept  is  fundamental  and  is  as  old  as  private  enterprise 
itself.  It  is  that  competition  is  the  one,  big,  driving  force 
that  is  the  best  insurance  of  progress  and  the  best  insurance 
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that  the  public  interest  will  be  protected.  There  is  no  jreason 
to  fear  it,  because  the  best  can  and  will  rise  above  it.  My 
experience  in  the  business  world  has  been  a  long  one. 
Forty-seven  years  ago  yesterday  I  started  out  on  ndy  first 
business  venture.  It  was  a  paper  route  which  I  continued 
to  operate  until  I  left  for  college.  My  business  experience 
continued  in  college,  and  I  well  remember  the  neat  little 
signs  which  were  posted  on  the  bulletin  boards  in  the 
dormitories:  “PRESSING  MY  WAY  THROUGHj  COL¬ 
LEGE.  Pants  15  cents ;  suits,  35  cents.  See  L.  Roy  Hawes 
at  Mrs.  Pardee’s  rooming  house  at  35  North  Pleasant 

2364  Street.” 

This  long  business  experince  has  convinced! me  of 
one  other  thing,  and  that  is  that  business  men  as  a  j group 
are  an  honest  lot  of  folks.  T  do  not  believe  that  tho^e  con¬ 
nected  with  the  milk  business  are  different  from  thd  aver¬ 
age.  I  believe  that  they  are  smart  enough  to  see  th^t  the 
industry  itself  is  greater  than  any  one  individual  who  jnakes 
it  up.  I  believe  that  they  are  sensitive  to  public  opinion  and 
that  they  have  a  sincere  desire  to  work  harmoniously  with 
their  contemporaries  and  with  the  consumers.  There  are 
several  producer  organizations  within  the  Commonwealth. 
They  represent  a  combination  of  experience  acquired 
through  age,  and  the  virility  of  youth.  This  threat  tq  their 
very  way  of  life  brought  about  by  the  extension  proposals 
has  united  them  and  strengthened  their  positions  so  that 
they  are  now  an  effective  force  in  presenting  the  producers’ 
viewpoint  on  any  milk  problem. 

The  huge  volume  of  testimony  that  has  been  presented 
certainly  gives  the  Secretary  and  his  staff  a  big  job  toi  do  in 
integrating  and  evaluating  it  in  the  light  of  the  philosophy 
of  the  Act  and  of  this  Administration.  In  the  discussions 
which  preceded  the  hearing  our  state  government  in  Massa¬ 
chusetts  was  given  the  fullest  type  of  assurance  that  the 
mere  holding  of  a  hearing  on  proposals  did  not  mean  ih  any 
sense  that  they  would  be  adopted.  We  were  told  that 

2365  they  could  hardly  avoid  under  our  form  of  govern¬ 
ment  the  granting  of  a  hearing  when  a  substantial 

party,  such  as  NEMPA,  insisted  on  a  hearing. 
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We  were  assured  at  the  same  time  that  the  hearing  would 
be  fair,  that  the  representatives  of  the  Secretary  would  be 
as  anxious  to  develop  facts  which  would  show  that  there  was 
no  substantial  need  for  extending  Federal  control  as  they 
would  be  to  develop  facts  in  the  other  direction.  We  were 
told  that  the  burden  of  proof  would  be  on  the  proponents, 
and  that,  as  the  Act  implies,  need  would  have  to  be  proved 
beyond  a  reasonable  doubt.  We  were  told  that  the  Secre¬ 
tary,  as  he  has  stated  publicly,  -would  prefer  to  see  any  mar¬ 
keting  problems  solved  on  a  local  basis.  We  were  assured 
that  the  economic  welfare  of  the  producers  in  these  smaller 
markets  would  be  given  top  consideration.  We  were  assured 
that  actual  situations — actual  changes  in  the  direction  of 
unstable  and  disorderly  marketing  in  these  smaller  markets 
— would  be  one  of  the  major  points  to  be  considered  as 
evidence  of  need  or  lack  of  need  for  extending  Federal 
control. 

To  me  this  meant,  more  than  anything  else  perhaps,  that 
these  hearings  were  not  intended  to  be  and  would  not  be  a 
witch  hunt.  We  quit  hanging  witches  up  here  a  long  time 
ago.  I  have  been  a  bit  disturbed  at  times  by  a  feeling  that 
we  were  leaning  in  that  direction  just  a  bit  in  these  hear¬ 
ings.  I  had  not  been  led  to  believe  that  whenever  a 
2366  single  dealer  under  a  Federal  Order,  or  a  single  co¬ 
operative  either,  decided  to  probe  out  into  a  new  area 
outside  his  own  market  to  try  to  sell  some  milk,  a  Federal 
Order  should  go  along  to  be  sure  that  he  has  no  price  com¬ 
petition.  I  had  not  felt  either  that  the  persistence  of  a  sore 
spot,  such  as  Fort  Devens,  for  example,  was  necessary  proof 
of  the  need  for  a  Federal  Order.  What  I  hear  about  Spring- 
field,  and  about  the  law  suits  in  Memphis,  and  the  low  bids 
around  Boston,  indicates  that  this  may  be  a  disease  that 
Federal  Orders  should  not  be  called  upon  to  either  prevent 
or  cure — this  kind  of  price  competition  that  pops  up  every¬ 
where  now  and  then. 

There  has  been  considerable  testimony  presented  here 
which  shows  to  me  that,  while  there  may  be  some  degree  of 
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competition  left  on  tlie  buying  side  of  the  milk  markets  in 
some  of  these  smaller  areas — competition  on  the  selling 
side,  as  far  as  the  local  farmers  are  concerned — it  may  not 
be  greatly  feared  either  by  local  dealers  or  producers,  and 
it  may  not  be  entirely  unhealthy.  These  local  farmers  in 
most  cases  seem  to  have  accepted  it  as  a  challenge,  afid  have 
met  it  on  quality  and  on  uniform  production,  and  are|  willing 
to  continue  to  meet  the  challenge. 

One  final  point  is  important.  Those  who  are  closest  to  a 
problem  and  most  vitally  concerned  with  it  are  the  best  able 
to  solve  it.  This  is  why  many  of  us  felt  before  the^e  hear¬ 
ings  opened  and  feel  more  strongly  now  at  the|ir  close 
2367  that  whatever  minor  problem  may  arise  that!  repre¬ 
sents  any  real  threat  to  price  and  market  stability  in 
these  fringe  areas  and  smaller  markets  can  be  solved  at  the 
state  level.  The  agencies  of  the  Commonwealth  are  pledged 
to  work  with  the  industry  to  this  end,  to  solve  these  minor 
problems  as  they  appear.  We  are  now  right  back  wl^ere  we 
started  at  the  first  day  of  the  hearings  in  Northampton, 
when  it  was  stated,  “We  want  less  controls  wherevjer  pos¬ 
sible.  And  we  want  controls  only  to  the  minimumj  extent 
needed  to  insure  that  competition  is  allowed  to  function  as 
a  constructive  force. ” 

I  would  like  to  say  further,  Mr.  Hearing  Examinbr,  if  I 
may,  that  a  representative  of  the  producers  just  gbve  me 
an  item.  They  didn’t  know  where  to  introduce  it  and  they 
asked  me  if  I  would  mention  it  at  this  time  as  a  little  factual 
compilation  which  has  been  made  to  give  emphasis  to  the 
point  that  the  local  producers  would  lose  as  a  result  of 
Federal  extensions. 

The  memo  indicates  the  following  facts:  Five  hundred 
fifty  producers  in  the  four  dairy  associations  show  an  aver¬ 
age  loss  of  a  Thousand  Dollars  per  producer.  Thid  would 
be  an  annual  loss  of  revenue  in  excess  of  $500,000.  |If  this 
were  capitalized  inasmuch  as  it  reflected  in  diminished 
farm  values  on  a  basis  of  5  percent  of  capitalization,  it 
means  the  loss  in  farm  values  to  Massachusetts  producers 
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would  be  in  excess  of  $10,000,000.  Now  I  hope  that 
2368  some  one  won’t  want  to  cross  examine  me  on  that 
particular  statement  but  if  they  do,  that  I  can  have 
help  from  somebody  because  it  wa's  just  presented  to  me 
and  I  doubt  if  I  would  be  in  a  position  to  stand  up  under 
very  withering  crossfire,  but  I  expect  there  is  enough  infor¬ 
mation  in  the  group  to  take  care  of  the  situation. 
**##*•*#* 

2375  Dr.  C.  W.  Swonger  a  witness,  was  recalled,  and 
having  been  previously  sworn,  testified  as  follows: 
##*#**### 

2385  The  Witness :  I  agreed  to  assemble  certain  figures 
requested  by  Mr.  Mahony  which  I  would  like  to  put  in 

the  record  at  this  time.  The  figures  related  to  the  number 
of  NEMPA  member  producers  delivering  to  dealers  in 
state-controlled  areas  proposed  to  be  added  to  one  or  an¬ 
other  of  the  Federal  Order  marketing  areas  and  the  total 
pounds  of  milk  delivered  by  such  NEMPA  member  pro¬ 
ducers  during  1954, 1  have  that  information. 

**•#••••• 

Next,  similar  figures  covering  the  area  proposed  to  be 
added  to  the  Greater  Boston  marketing  area — 

Mr.  Mahony:  This  is  merely  for  Proposal  No.  1,  not 
Proposal  1  and  2,  am  I  correct  ? 

2386  The  Witness:  Proposal  1.  I  didn’t  pay  any  atten¬ 
tion  to  Proposal  2. 

In  January,  1954,  there  were  28  such  member  producers, 
and  in  March,  1955,  there  were  26  such  member  producers. 
The  total  amount  of  milk  delivered  by  any  NEMPA  member 
producers  to  dealers  located  in  this  area  and  who  are  not 
now  regulated  under  the  Boston  Order  during  1954 
amounted  to  4,392,826  pounds. 
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i 

UNITED  STATES  DEPARTMENT  OF  AGRICULTUR^ 

BEFORE  THE  SECRETARY  OF  AGRICULTURE 

Docket  Nos.  AO  14-A  23,  AO  83-A 19,  AO  203-A  5, 

AO  204-  A  5 

In  re  Hearing  -with  respect  to  proposed  amendments  to  the 
tentative  marketing  agreements  and  to  the  orders,  as 
amended,  or  appropriate  modifications  thereof,  regu¬ 
lating  the  handling  of  milk  in  the  Greater  Boston, 
Merrimack  Valley,  Springfield  and  Worcester,  Massa¬ 
chusetts,  marketing  areas. 

DESIGNATION  OF  PRESIDING  OFFICER 

I 

Pursuant  to  the  provisions  of  the  act  under  \idiich  this 
proceeding  has  been  initiated,  the  rules  of  practicfe  promul¬ 
gated  thereunder  and  the  authority  delegated  from  the 
Secretary  of  Agriculture :  G.  Osmond  Hyde,  Hearing  Ex¬ 
aminer,  is  hereby  designated  to  act  as  presiding  |  officer  in 
this  proceeding. 

/s/  Will  Rogei|s 
Acting  Chief  Hearing  Examiner 

Dated :  March  23, 1955 
Washington,  D.  C. 
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Tuesday ,  March  22, 1955 

DEPARTMENT  OF  AGRICULTURE 
AGRICULTURAL  MARKETING  SERVICE 

[7  CFR  Parts  904,  934,  996,  999] 

[Docket  Nos.  AO-14-A23;  AO-83-A19;  AO-203-A5; 

AO-204-A5] 

Milk  in  Greater  Boston,  Merrimack  Valley,  Springfield, 
"Worcester,  Massachusetts,  Marketing  Areas 

NOTICE  OF  HEARING  ON  PROPOSED  AMEND¬ 
MENTS  TO  TENTATIVELY  APPROVED  MAR¬ 
KETING  AGREEMENTS  AND  TO  ORDERS  NOW 
IN  EFFECT  REGULATING  HANDLING 

Pursuant  to  the  provisions  of  the  Agricultural  Market¬ 
ing  Agreement  Act  of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  and  the  applicable  rules  of  practice  and  procedure 
governing  the  formulation  of  marketing  agreements  and 
marketing  orders  (7  CFR  Part  900),  notice  is  hereby  given 
of  the  opening  of  a  public  hearing  to  be  held  in  the  People’s 
Institute,  38  Gothic  Street,  Northampton,  Massachusetts, 
beginning  at  10 :00  a.m.  e.s.t.,  April  18, 1955 ;  in  the  Aurora 
Hotel  in  Worcester,  Massachusetts,  beginning  at  9 :30  a.m., 
e.s.t.,  April  21,  1955;  and  in  the  Waltham  Field  Station 
Auditorium,  240  Beaver  Street,  Waltham,  Massachusetts, 
at  9 :30  a.m.,  e.s.t.,  April  25, 1955,  for  the  purpose  of  receiv¬ 
ing  evidence  with  respect  to  proposed  amendments  herein¬ 
after  set  forth,  or  appropriate  modifications  thereof,  to  the 
tentative  marketing  agreements  heretofore  approved  by  the 
Secretary  of  Agriculture,  and  to  the  orders  now  in  effect, 
regulating  the  handling  of  milk  in  the  Greater  Boston, 
Merrimack  Valley,  Springfield,  and  Worcester,  Massachu¬ 
setts,  marketing  areas.  These  proposed  amendments  have 
not  received  the  approval  of  the  Secretary  of  Agriculture. 
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Proposals  Nos.  1,  2,  13,  and  19  relative  to  the  |  enlarge¬ 
ment  of  the  marketing  areas,  raise  the  issue  as  to  j  whether 
the  present  provisions  of  the  Greater  Boston,  Worcester, 
and  Springfield  orders  would  tend  to  effectuatej  the  de¬ 
clared  policy  of  the  act  if  applied  to  the  respective  market¬ 
ing  areas  as  proposed  to  be  extended,  or  if  not,  what  modi¬ 
fication  of  such  provisions  are  appropriate  to  effectuate  the 
declared  policy  of  the  act. 

BOSTON 

Proposed  by  New  England  Milk  Producers’  Association: 

i 

1.  Expand  the  marketing  area  to  include  the  following 
Massachusetts  cities  and  towns : 


Concord.  Sudbury. 

Framingham.  Wayland. 

Lincoln.  Weston. 

Natick. 

Proposed  by  Northern  Farms,  Inc.,  and  Mainp  Dairy¬ 
men’s  Association,  Inc.: 

2.  Extend  the  Greater  Boston  marketing  area  tO  include 
all  of  the  cities  and  towns  in  Middlesex  County,  Massachu¬ 
setts,  except  for  the  area  now  included  in  the  Merrimack 
Valley,  Massachusetts,  marketing  area. 

#  *  #  *  #  *  *  «!*  # 


Issued  at  Washington,  D.  C.,  this  18th  day  of  Match  1955. 

Boy  W.  Lenxartsox, 

[seal]  Deputy  Administrator. 

[F.  R.  Doc.  55-2369 ;  Filed,  Mar.  21, 1955 ;  9 :02 1a.m.] 
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Exhibit  No.  4 

COMMONWEALTH  OF  MASSACHUSETTS 
MILK  CONTROL  COMMISSION 

Middlesex,  ss.  Docket  No.  G-295 

In  Re:  Modification  of  Massachnsetts  Milk  Control  Com¬ 
mission  Orders  Covering  Areas  Affected  by  Proposals 
in  Notice  of  Federal  Hearing,  Docket  Nos.  AO-14-A23, 
AO-203- A5  and  AO-204- A5. 

CERTIFICATE  OF  DESIGNATION  OF  HEARING 

AGENT 

I  certify  that  by  virtue  of  a  vote  adopted  at  a  meeting  of 
the  Commission  on  the  sixth  day  of  April,  1955,  G.  Osmond 
Hyde  is  an  agent  of  the  Commission  duly  authorized  to 
hold  hearings  as  provided  in  Section  16(a)  of  Chapter  94A 
of  the  General  Laws,  inserted  by  Chapter  691  of  the  Acts 
of  1941,  and  that  he  has  been  designated  by  the  Commis¬ 
sion  as  the  officer  to  hold  on  behalf  of  the  Commission  a 
hearing  or  hearings  in  the  above  entitled  matter. 

Howard  A.  Kimball 
Chairman,  Milk  Control  Commission 

Dated:  Boston, Mass. 

April  11, 1955. 
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FEDERAL  MILK  ORDER  NO.  4 

Regulating  the  Handling  of  Milk  in  the 

GREATER  BOSTON  MARKETING  AREA 

As  Amended,  Effective 

APRIL  1,  1954 


RULES  AND  REGULATIONS 
to  Effectuate  Order  No.  4 
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Compile!  an«l  published  by 
Market  Administrator  under  Order  No.  4 
Host  on.  Mass. 
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INTRODUCTORY  NOTE 

Order  No.  4  was  issued  by  the  Secretary  of  Agriculture  of  the  United 
States,  under  authority  contained  in  the  Agricultural  Marketing  Agreement 
Act  of  1937  (7  U.S.C.  1940  ed.  601  et  seq.).  The  Rules  and  Regulations 
were  issued  by  the  market  administrator  under  Order  No.  4,  pursuant  to 
authority  contained  in  Sec.  904.11  (b)  of  the  order,  as  amended. 

Together,  the  Order  and  the  Rules  and  Regulations  constitute  Part  904 
of  Title  7,  Chapter  IX,  of  the  Code  of  Federal  Regulations. 

This  compilation  has  been  prepared  and  published  by  the  market  ad¬ 
ministrator  so  as  to  make  available  to  interested  persons,  in  convenient 
form,  the  currently  effective  provisions  of  the  order  and  of  the  rules  and 
regulations.  In  the  interest  of  brevity,  the  sections  on  “Findings  and  De¬ 
terminations,”  Secs.  904.0  and  904.100,  have  been  omitted. 

The  Federal  Register  citations  for  the  currently  effective  provisions  of 
the  order  and  the  rules  and  regulations  are  as  follows: 

ORDER  NO.  4 

Order  No.  4  as  amended  effective 


Oct.  1,  1951 

16 

F.R. 

9929 

Partial  termination  effective  March  7,  1952 

17 

F.R. 

2159 

Amendment  effective  April  1,  1952 

17 

F.R. 

2705 

Amendment  effective  July  1,  1952 

17 

F.R. 

2705 

Amendment  effective  Sept.  1,  1952 

17 

F.R. 

7768 

Amendment  effective  April  1,  1954 

19 

F.R. 

1700 

RULES  AND  REGULATIONS 

Rules  and  Regulations  as  amended 

effective  Oct.  1,  1951  16  F.R.  11327 

Amendment  effective  Oct.  1.  1952  17  F.R.  8650 

RICHARD  D.  APLIN 
Market  Administrator  Under  Order  No.  4 
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REGULATING  THE  HANDLING  OF  MILK  IN  T&E 
GREATER  BOSTON,  MASSACHUSETTS,  MARKETING  AREA. 

EFFECTIVE  APRIL  1, 1954 

I 

I 

I 

DEFINITIONS 

i 

904.1  General  Definitions 

i 

(a)  “Act”  means  Public  Act  No.  10,  73d  Congress,  as  amended 
and  reenacted  and  amended  by  the  Agricultural  Market¬ 
ing  Agreement  Act  of  1937,  as  amended  (7  ijf.S.C.  601 
et  seq. ) 

(b)  “Greater  Boston,  Massachusetts,  marketing  ajrea”,  also 
referred  to  as  the  “marketing  area”,  means  the  territory 
included  within  the  boundary  lines  of  the  ;  following 
Massachusetts  cities  and  towns: 


Arlington 

Malden 

Saugus 

Bedford 

Marblehead 

Somerville 

Belmont 

Medford 

Stoneham 

Beverly 

Melrose 

Swarhpscott 

Boston 

Milton 

Wakefield 

Braintree 

Nahant 

Waltham 

Brookline 

Needham 

Watertown 

Cambridge 

Newton 

Wellesley 

Chelsea 

Peabody 

Weymouth 

Dedham 

Quincy 

Winchester 

Everett 

Reading 

Wintjhrop 

Lexington 

Revere 

Woburn 

Lynn 

Salem 

i 

• 

(c)  “Month”  means  a  calendar  month. 

(d)  “Marketing  year”  means  the  twelve  months’  pelriod  from 
August  1  of  each  year  through  July  31  of  the !  following 
year. 

(e)  “Emergency  period”  means  the  period  of  time  for  which 
the  market  administrator  declares  that  an  emergency 
exists  in  that  the  milk  supply  available  to  the  jnarketing 
area  from  producers  is  insufficient  to  meet  the  demand 
for  Class  I  milk  in  the  marketing  area. 

I 

904.2  Definitions  of  Persons 

! 

(a)  “Person”  means  any  individual,  partnership,  corporation, 
association,  or  any  other  business  unit. 

(b)  “Secretary”  means  the  Secretary  of  Agriculture  of  the 
United  States  or  any  officer  or  employee  of  the  United 
States  who  is,  or  who  may  hereafter  be,  authorized  to 
exercise  the  powers  and  perform  the  duties  of  the  Secre¬ 
tary  of  Agriculture. 
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( c )  “Dairy  farmer"  means  any  person  who  delivers  bulk  milk 
of  his  own  production  to  a  plant. 

(d)  “Dairy  farmer  for  other  markets’7  means  any  dairy  farmer 
whose  milk  is  received  by  a  handler  at  a  pool  plant  during 
April,  May,  or  June  from  a  farm  from  which  the  handler, 
an  affiliate  of  the  handler,  or  any  person  who  controls  or 
is  controlled  by  the  handler,  received  nonpool  milk  dur¬ 
ing  any  of  the  preceding  months  of  July  through  March, 
except  that  the  term  shall  not  include  any  person  who 
was  a  producer-handler  during  such  July- March  period. 

(e)  “Producer”  means  any  dairy  farmer  whose  milk  is  de¬ 
livered  from  his  farm  to  a  pool  plant,  except  a  dairy 
farmer  for  other  markets  and  a  dairy  farmer  with  respect 
to  exempt  milk  delivered.  The  term  shall  also  include  a 
dairy  farmer  with  respect  to  his  operation  of  a  farm  from 
which  milk  is  ordinarily  delivered  to  a  handler’s  pool 
plant,  but  whose  milk  is  diverted  to  another  plant,  if  the 
handler,  in  filing  his  monthly  report  pursuant  to  Sec. 
904.30,  reports  the  milk  as  receipts  from  a  producer  at 
such  pool  plant  and  as  moved  to  the  other  plant.  The 
term  shall  not  apply  to  a  dairy  farmer  who  is  a  producer 
under  the  Springfield,  Merrimack  Valley,  or  Worcester 
orders,  with  respect  to  milk  diverted  from  the  plant  sub¬ 
ject  to  the  other  order  to  which  the  dairy  farmer  ordi- 

narilv  delivers. 

* 

(f )  “Association  of  producers”  means  any  cooperative  market¬ 
ing  association  which  the  Secretary  determines  to  be 
qualified  pursuant  to  the  provisions  of  the  act  of  Con¬ 
gress  of  February  IS,  1922,  known  as  the  “Capper- 
Volstead  Act”,  and  to  be  engaged  in  making  collective 
sales  or  marketing  of  milk  or  its  products  for  the  produc¬ 
ers  thereof. 

(g)  “Handler”  means  any  person  who  in  a  given  month  oper¬ 
ates  a  pool  plant,  or  any  other  plant  from  which  fluid 
milk  products  are  disposed  of,  directly  or  indirectly,  in 
the  marketing  area. 

(h)  “Pool  handler”  means  any  handler  who  operates  a  pool 
plant. 

(i)  “Buyer-handler”  means  any  handler  who  operates  a  bot¬ 
tling  or  processing  plant  from  which  more  than  10  per 
cent  of  his  total  receipts  of  fluid  milk  products  other  than 
cream  are  disposed  of  by  him  as  Class  I  milk  in  the  mar¬ 
keting  area,  and  whose  entire  supply  of  fluid  milk  prod¬ 
ucts  is  received  from  other  handlers. 
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(j)  “Producer-handler”  means  any  person  who  is  both  a 

handler  and  a  dairy  farmer  and  who  receives  milk  of  his 
own  production  only  from  farms  located  within  80  miles 
of  the  State  House  in  Boston,  and  who  recejives  no  milk, 
other  than  exempt  milk,  from  other  dairy  farmers  except 
producer-handlers.  ^ 

(k)  “Dealer”  means  any  person  who  operates  a  plant  at  which 
he  engages  in  the  business  of  distributing  fluid  milk  prod¬ 
ucts,  or  manufacturing  milk  products,  whether  or  not  he 
disposes  of  any  fluid  milk  products  in  the  marketing  area. 

(l)  “Consumer”  means  any  person  to  whom  fluid  milk  prod¬ 
ucts  are  disposed  of,  except  a  dealer.  Th£  term  “con¬ 
sumer”  includes,  but  is  not  limited  to,  stores!,  restaurants, 
hotels,  bakeries,  hospitals  and  other  institutions,  candy 
manufacturers,  soup  manufacturers,  livestock  farmers, 
and  similar  persons  who  are  not  necessarily!  the  ultimate 
users.  The  term  also  includes  any  dealer  in)  his  capacity 
as  the  operator  of  any  of  these  establishments,  and  in 
connection  with  any  other  use  or  disposition!  of  fluid  milk 
products  not  directly  related  to  his  operations  as  a  dealer. 

904.3  Definitions  of  Plants 

(a)  “Plant”  means  the  land,  buildings,  surroundings,  facilities, 
and  equipment,  whether  owned  or  operated  by  one  or 
more  persons,  constituting  a  single  operating  unit  or 
establishment  for  the  receiving,  handling,  <j>r  processing 
of  milk  or  milk  products. 

(b)  “City  plant”  means  any  plant  which  is  located  not  more 
than  40  miles  from  the  State  House  in  Bostoh. 

i 

(c)  “Country  plant”  means  any  plant  which  is  located  more 
than  40  miles  from  the  State  House  in  Boston. 

j 

(d)  “Receiving  plant”  means  any  plant  which |  is  currently 
used  for  receiving,  weighing  or  measuring,  sampling,  and 
cooling  milk  received  there  directly  from  dairy  farmers’ 
farms  in  cans,  and  for  washing  and  sterilizing  such  cans; 
or  which  is  currently  used  for  receiving  milk  (directly  from 
dairy  farmers’  farms  by  tank  truck;  and  at  which  are  cur¬ 
rently  maintained  weight  sheets  or  other  records  of  the 
individual  farmers’  deliveries. 

(e)  “Pool  plant”  means  any  receiving  plant  which,  *n  a  given 
month,  meets  the  conditions  and  requirements  set  forth 
in  Sec.  904.20  for  being  considered  a  pool  plant  in  that 
month. 
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(f)  “Regulated  plant”  means  any  pool  plant;  any  pool  han¬ 
dler’s  plant  which  is  located  in  the  marketing  area  and 
from  which  Class  I  milk  is  disposed  of  in  the  marketing 
area;  any  plant  operated  by  a  handler  in  his  capacity  as 
a  buyer-handler  or  producer-handler. 

(g)  “Distributing  plant”  means  any  plant  from  which  Class  ] 
milk  in  the  form  of  milk  is  disposed  of  to  consumers  in 
the  marketing  area  without  intermediate  movement  to 
another  plant 

(h)  “New  York  order  pool  plant”  means  any  plant  desig¬ 
nated  as  a  pool  plant  in  accordance  with  the  provisions 
of  Order  No.  27,  issued  by  the  Secretary,  regulating  the 
handling  of  milk  in  the  New  York  metropolitan  marketing 
area. 
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904.4  Definitions  of  Milk  and  Milk  Products 


(a)  “Milk”  means  the  commodity  received  from  a  dairy 
farmer  at  a  plant  as  cow’s  milk.  The  term  also  includes 

milk  so  received  which  later  has  its  butterfat  content  , 

adjusted  to  at  least  one-half  of  1  percent  but  less  than 
16  percent,  frozen  milk,  and  reconstituted  milk.  * 

v 

(b)  “Cream”  means  that  portion  of  milk,  containing  not  less 
than  16  percent  of  butterfat,  which  rises  to  the  surface  of 
milk  on  standing,  or  is  separated  from  it  by  centrifugal 
force.  The  term  also  includes  sour  cream,  frozen  cream, 

and  milk  and  cream  mixtures  containing  16  percent  or  ▼ 
more  of  butterfat. 

4  < 

(c)  “Skim  milk”  means  that  fluid  product  of  milk  which  re-  < 
mains  after  the  removal  of  cream,  and  which  contains  less  + 
than  one-half  of  1  percent  of  butterfat. 

> 

(d)  “Fluid  milk  products”  means  milk,  flavored  milk,  cream, 
skim  milk,  flavored  skim  milk,  cultured  skim  milk, 
buttermilk,  and  concentrated  milk,  either  individually  or  ► 
collectively. 


(e)  “Pool  milk”  means  milk,  including  milk  products  derived 
therefrom,  which  a  handler  has  received  as  milk  from 
producers. 
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■  ; 

(f)  “Outside  milk”  means: 

(1)  All  milk  received  from  dairy  farmers  for  other 
markets; 

(2)  All  fluid  milk  products,  other  than  cream,  re¬ 
ceived  at  a  regulated  plant  from  an; unregulated 
plant  up  to  the  total  quantity  of  rionpool  milk 
received  at  the  unregulated  plant!;  except  ex¬ 
empt  milk,  emergency  milk,  and  rjeceipts  from 
New  York  order  pool  plants  which  {are  assigned 
to  Class  I  milk  pursuant  to  Sec.  904.27; 

(3)  All  Class  I  milk,  after  subtracting  receipts  of 
Class  I  milk  from  regulated  plants,  which  is 
disposed  of  to  consumers  in  the  marketing  area 
from  an  unregulated  plant,  except!  a  Worcester 
regulated  plant,  without  its  intermediate  move¬ 
ment  to  another  plant. 

(g)  “Emergency  milk”  means  fluid  milk  products,  other  than 
cream,  received  at  a  regulated  plant  during  an  emergency 
period  from  a  plant  which  was  an  unregulated  plant  in 
the  month  immediately  preceding  the  monith  in  which 
the  emergency  period  became  effective. 

(h)  “Concentrated  milk”  means  the  concentrated'  unsterilized 
milk  product,  resembling  plain  condensed  rrjilk,  which  is 
disposed  of  to  consumers  for  human  consumption  in 
fluid  form. 

(i)  “Exempt  milk”  means  milk  which  is  received  at  a  regu¬ 
lated  plant: 

(1)  In  bulk  from  an  unregulated  plant  or  from  the 
dairy  farmer  who  produced  it,  fqr  processing 
and  bottling,  and  for  which  an  equivalent  quan¬ 
tity  of  packaged  milk  is  returned  |  to  the  dairy 
farmer  or  to  the  operator  of  thej  unregulated 
plant  during  the  same  month;  ori 

(2)  In  packaged  form  from  an  unregulated  plant 
in  return  for  an  equivalent  quantity  of  bulk 
milk  moved  from  a  regulated  planjt  for  process¬ 
ing  and  bottling  during  the  same!  month. 

MARKET  ADMINISTRATOR 

| 

904.10  Designation  of  Market  Administrator 

The  agency  for  the  administration  of  this  order  shall  be  a  market 
administrator  who  shall  be  a  person  selected  by  the  Secretary.  Such 
person  shall  be  entitled  to  such  compensation  as  may  He  determined 
by,  and  shall  be  subject  to  removal  at  the  discretion  of,  the  Sec¬ 
retary. 
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904.11  Powers  of  Market  Administrator 

The  market  administrator  shall  have  the  following  powers  with 
respect  to  this  order: 

(a)  To  administer  its  terms  and  provisions; 

(b)  To  make  rules  and  regulations  to  effectuate  its  terms  and 
provisions; 

(c)  To  receive,  investigate,  and  report  to  the  Secretary  com¬ 
plaints  of  violations  of  its  terms  and  provisions;  and 

(d)  To  recommend  to  the  Secretary  amendments  to  it. 

904.12  Duties  of  Market  Administrator 

The  market  administrator,  in  addition  to  the  duties  described  in 
other  sections  of  this  order,  shall: 

(a)  Within  45  days  following  the  date  upon  which  he  enters 
upon  his  duties,  execute  and  deliver  to  the  Secretary  a 
bond  conditioned  upon  the  faithful  performance  of  his 
duties,  in  an  amount  and  with  sureties  thereon  satisfac¬ 
tory  to  the  Secretary; 

(b)  Employ  and  fix  the  compensation  of  such  persons  as  may 
be  necessary  to  enable  him  to  exercise  his  powers  and 
perform  his  duties; 

(c)  Pay,  out  of  the  funds  provided  by  Sec.  904.72,  the  cost  of 
his  bond,  his  own  compensation,  and  all  other  expenses 
necessarily  incurred  in  the  maintenance  and  functioning 
of  his  office; 

(d)  Keep  such  books  and  records  as  will  clearly  reflect  the 
transactions  provided  for  in  this  order  and  surrender  the 
same  to  his  successor,  or  to  such  other  person  as  the  Sec¬ 
retary  may  designate; 

(e)  Prepare  and  disseminate  for  the  benefit  of  producers, 
consumers,  and  handlers,  statistics  and  information  con¬ 
cerning  the  operation  of  this  order; 

(f)  Promptly  verify  the  information  contained  in  the  reports 
submitted  by  handlers;  and 

(g)  Give  each  of  th?  producers  delivering  to  a  plant,  as  re¬ 
ported  by  the  handler,  prompt  written  notice  of  their 
actual  or  potential  loss  of  producer  status  for  the  first 
month  of  the  marketing  year  in  which  the  plant  s  status 
has  changed  or  is  changing  to  that  of  a  nonpool  plant. 
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CLASSIFICATION 


904.15  Classes  of  Utilization 

All  milk  and  milk  products  received  by  a  handler  shall  !be  classified 
as  Class  I  milk  or  Class  II  milk.  Subject  to  Secs.  90jl.l6,  904.17, 
and  904.18,  the  classes  of  utilization  shall  be  as  follows: 

i 

(a)  Class  I  milk  shall  be: 

(1)  All  fluid  milk  products  sold,  distributed,  or 
disposed  of  as  or  in  milk; 

(2)  All  fluid  milk  products  sold,  distributed,  or 
disposed  of  for  human  consumption  as  or  in 
flavored  milk,  skim  milk,  flavored  |  or  cultured 
skim  milk,  or  buttermilk; 

(3)  Ninety-eight  percent,  by  weight,  of  the  fluid 
milk  products  used  to  produce  Concentrated 
milk;  and 

(4)  All  fluid  milk  products  the  utilization  of  which 
is  not  established  as  Class  II  milkJ 


(b)  Class  II  milk  shall  be  all  fluid  milk  products!  the  utiliza¬ 
tion  of  which  is  established: 

( 1 )  As  being  sold,  distributed,  or  disposed  of  other 
than  as  specified  in  subparagraph  (1),  (2), 
and  (3)  of  paragraph  (a)  of  this  Section;  and 

(2)  As  plant  shrinkage,  not  in  excess  of  2  percent 
of  the  volume  handled. 

904.16  Classification  of  Milk  and  Milk  Products  Utilizejd  at  Regu¬ 
lated  Plants  of  Pool  Handlers  and  Buyer-Handlers 

Subject  to  Secs.  904.17  and  904.29(a),  milk  and  milk  products  re¬ 
ceived  at  a  regulated  plant  of  any  pool  handler  or  bhyer-handler 
shall  be  classified  in  accordance  with  their  utilization  af  such  plant. 


904.17  Classification  of  Fluid  Milk  Products,  Other  thlan  Cream, 
Moved  to  Other  Plants 

Any  fluid  milk  product,  except  cream,  which  is  moyed  from  a 
regulated  plant  of  a  pool  handler  or  a  buyer-handler  tjo  any  other 
plant  shall  be  classified  as  follows: 

(a)  If  moved  to  a  producer-handler’s  plant  or  an  unregulated 
plant,  it  shall  be  classified  as  Class  I  milk  up!  to  the  total 
quantity  of  the  same  form  of  fluid  milk  products  so  moved 
which  is  utilized  as  Class  I  milk  at  that  plantl 
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(b)  If  moved  to  a  producer-handlers  plant  or  to  an  unregu-  1 
lated  plant  and  thence  to  another  plant,  it  shall  be  classi¬ 
fied  by  applying  Sec.  904.16  or  paragraph  (a)  of  this 
section,  whichever  is  applicable,  except  that  if  the  other 
plant  to  which  such  movement  is  made  is  located  outside 
of  the  New  England  States  and  New  York  State,  it  shall 
be  classified  as  Class  I  milk. 

! 

904.18  Responsibility  of  Handlers  in  Establishing  the  Classification 
of  Milk 

i 

In  establishing  the  classification  of  any  milk  received  by  a  handler 
from  producers,  the  burden  rests  upon  the  handler  who  receives 
the  milk  from  producers  to  account  for  the  milk  and  to  prove  that 
such  milk  should  not  be  classified  as  Class  I  milk. 


DETERMINATION  OF  POOL  PLANT  STATUS 

904.20  Basic  Requirements  for  Pool  Plant  Status 

Subject  to  the  provisions  of  Sec.  904.21  each  receiving  plant  shall 
be  a  pool  plant  in  the  first  month  in  which  the  handler  operates  it 
in  conformity  with  the  basic  requirements  specified  in  this  section, 
and  shall  thereafter  be  a  pool  plant  for  the  remaining  months  of 
the  marketing  year  in  which  it  is  operated  by  the  same  handler. 
The  basic  requirements  for  acquiring  pool  plant  status  shall  be 
as  follows: 

(a)  A  majority  of  the  dairy  farmers  delivering  milk  to  the 
plant  hold  certificates  of  registration  issued  pursuant  to 
Chapter  94,  Sections  16C  and  16G,  of  the  Massachusetts 
General  Laws. 

(b)  The  handler  operating  the  plant  holds  a  license  which  has 
been  issued  by  the  milk  inspector  of  a  city  or  town  in  the 
marketing  area,  pursuant  to  Chapter  94,  Section  40,  of 
the  Massachusetts  General  Laws,  or  a  majority  of  the 
dairy  farmers  delivering  milk  to  the  plant  are  approved 
by  such  an  inspector  as  sources  of  supply  for  milk  for 
sale  in  his  municipality. 

(c)  Class  I  milk  in  the  form  of  milk  is  disposed  of  in  the 
marketing  area  from  the  plant. 

(d)  The  handlers  total  Class  I  milk  in  the  marketing  area 
exceeds  10  percent  of  his  total  receipts  of  fluid  milk  prod¬ 
ucts  other  than  cream. 
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904.21  Conditions  Resulting  in  Nonpool  Plant  Status 

Each  receiving  plant  shall  be  a  nonpool  plant  undejr  any  of  the 
following  conditions: 

(a)  Each  plant  which  has  acquired  pool  plant  status  but 
from  which  no  Class  I  milk  in  the  form  of  milk  is  dis¬ 
posed  of  in  the  marketing  area  for  two  successive  months 
in  the  marketing  year  shall  be  a  nonpool  plant  in  the 
second  of  the  two  months  and  for  each  consecutive  suc¬ 
ceeding  month  of  the  marketing  year  during  which  no 
such  Class  I  disposition  is  made. 

(b)  Each  nondistributing  plant  for  which  the  market  ad¬ 
ministrator  has  received  on  or  before  the  16th  day  of  the 
preceding  month  the  handlers  written  request  for  non¬ 
pool  plant  designation  shall  be  a  nonpool  plant  in  each 
month  of  the  marketing  year  to  which  die  request  applies. 

(c)  Each  city  distributing  plant  operated  by  a  j handler  who 
operates  no  other  plant  which  is  a  pool  planf  in  the  same 
month  shall  be  a  nonpool  plant  in  any  month  in  which 
the  handler  s  total  Class  I  milk  in  the  marketing  area  does 
not  exceed  10  percent  of  his  total  receipts  jof  fluid  milk 
products  other  than  cream. 

(d)  Each  plant  which  is  operated  as  the  plant  of  a  producer- 
handler  shall  be  a  nonpool  plant  in  any  mopth  in  which 
it  is  so  operated. 

(e)  Each  plant  which  is  operated  as  a  New  Yofk  order  pool 
plant  or  as  a  plant  from  which  emergency  milk  is  received 
shall  be  a  nonpool  plant  during  the  month  or  portion  of 
a  month  of  such  operation. 

(f)  Each  of  a  handlers  plants  which  is  a  nonpool  receiving 
plant  during  any  of  the  months  of  July  thrpugh  March, 
shall  be  a  nonpool  plant  in  any  of  the  immediately  suc¬ 
ceeding  months  of  April  through  June  in  j  which  it  is 
operated  by  the  same  handler,  an  affiliate  of:  the  handler, 
or  any  person  who  controls  or  is  controlled !  by  the  han¬ 
dler,  unless  its  operation  during  July  through  March  was 
in  the  handler  s  capacity  as  a  producer-handler. 

904.22  Disposition  of  Class  I  Milk  in  the  Form  of  JVfilk  in  the 
Marketing  Area 

For  the  purpose  of  determining  whether  a  plant  has  ijnet  the  con-  . 
ditions  and  requirements  for  being  considered  a  pool  plant,  each 
plant  from  which  milk  is  moved  at  some  time  during  tjhe  month  to 
another  plant  from  which  Class  I  milk  in  the  form  of;  milk  is  dis¬ 
posed  of  in  the  marketing  area  shall  itself  be  considered  to  have 
made  such  a  disposition,  except  that  no  movement  of: milk  to  any 
unregulated  nondistributing  plant  shall  be  considered  a  disposi¬ 
tion  of  Class  I  milk  in  the  form  of  milk  in  the  marketing  area. 
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904.23  Total  Receipts  of  Fluid  Milk  Products  Other  than  Cream 
For  the  purpose  of  determining  whether  a  plant  has  met  the  con¬ 
ditions  and  requirements  for  being  considered  a  pool  plant,  each 
handler’s  total  receipts  of  fluid  milk  products  other  than  cream, 
referred  to  in  this  section  as  “total  receipts”,  shall  be  determined 
as  follows: 

(a)  For  each  month  of  the  marketing  year  until  and  including 
the  first  month  in  which  the  handler  is  a  pool  handler, 
his  total  receipts  shall  be  the  receipts  at  all  plants  from 

i  which  Class  I  milk  in  the  form  of  milk  is  disposed  of  in 

'  the  marketing  area,  except  his  receipts  at  any  plant  which 

fails  to  meet  the  applicable  standards  set  forth  in  Sec. 
904.20(a)  and  (b),  or  which  is  a  nonpool  plant  pursuant 
to  Sec.  904.21(b). 

(b)  For  each  of  the  other  months  of  the  marketing  year,  the 

I  handler’s  total  receipts  shall  be  the  total  receipts  deter¬ 

mined  pursuant  to  paragraph  (a)  of  this  section  plus 
the  receipts  at  any  other  of  his  plants  which  is  a  pool 
plant  in  such  month. 

ASSIGNMENT  OF  RECEIPTS  TO  CLASSES 

904.25  General  Assignment  Provisions 

Except  as  provided  in  Secs.  904.26  through  904.29,  all  receipts  of 
fluid  milk  products,  other  than  receipts  from  producers,  shall  be 
assigned  to  Class  I  milk  or  Class  II  milk  as  follows: 

(a)  Receipts  as  to  which  Class  II  use  is  established  shall  be 
assigned  to  Class  II  milk. 

(b)  All  other  receipts  shall  be  assigned  to  Class  I  milk. 

904.26  Assignment  of  Receipts  of  Exempt  Milk 

,  All  receipts  of  exempt  milk  shall  be  assigned  to  Class  I  milk. 

904.27  Assignment  of  Receipts  from  New  York  Order  Pool  Plants 

Receipts  from  New  York  order  pool  plants  shall  be  assigned  to 
Class  II  milk,  except  as  provided  in  Sec.  904.28,  and  except  that 
receipts  during  the  months  of  August  through  March  which  are 
classified  and  priced  in  Class  I-A  or  I-B  under  the  New  York  order 
shall  be  assigned  to  Class  I  milk. 

904.28  Assignment  of  Receipts  of  Emergency  Milk 

Emergency  milk  received  by  a  handler  whose  total  use  of  Class  II 
i  milk  is  in  excess  of  10  percent  of  the  total  volume  of  fluid  milk 

products,  other  than  cream,  handled  by  him  shall  be  assigned  to 
i  Class  II  milk  to  the  extent  of  such  excess.  For  the  purpose  of  this 

section,  the  handler’s  total  Class  II  milk  and  total  volume  handled 
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shall  be  the  total  of  the  respective  quantities  from  the  first  day  on 
which  emergency  milk  is  received  by  the  handler  during  the  month 
up  to  and  including  the  last  such  day  in  the  month.  If!  the  quantity 
of  emergency  milk  as  to  which  specific  Class  II  use  is  established 
is  greater  than  the  quantity  otherwise  assigned  to  Class  II  milk 
pursuant  to  this  section,  such  greater  quantity  shall  be  assigned  to 
Class  II  milk.  Receipts  of  emergency  milk  not  assigned  to  Class  II 
milk  shall  be  assigned  to  Class  I  milk. 

904.29  Assignment  of  Other  Types  of  Receipts 

(a)  Subject  to  the  provisions  of  Secs.  904.47  arid  904.65,  all 
receipts  of  outside  milk  shall  be  considered  as  receipts  of 
Class  II  milk,  and  shall  be  assigned  to  that  class  without 
regard  to  the  specific  use  of  such  receipts. 

(b)  All  receipts  of  cream,  and  milk  products  other  than  fluid 
milk  products,  shall  be  assigned  to  Class  II !  milk. 

(c)  All  receipts  of  skim  milk  in  bulk  from  producer-handlers 
shall  be  assigned  to  Class  II  milk. 

REPORTS  OF  HANDLERS 

! 

904.30  Pool  Handlers’  Reports  of  Receipts  and  Utilization 

On  or  before  the  8th  day  after  the  end  of  each  month  each  pool 
handler  shall,  with  respect  to  the  fluid  milk  products;  received  by 
the  handler  during  the  month,  report  to  the  market  Administrator 
in  the  detail  and  form  prescribed  by  the  market  administrator,  as 
follows: 

(a)  The  receipts  of  milk  at  each  pool  plant  froijn  producers, 
including  the  quantity,  if  any,  received  frpm  his  own 
production; 

(b)  The  receipts  of  fluid  milk  products  at  each  plknt  from  any 
other  handler,  assigned  to  classes  pursuant  to  Secs.  904.25 
through  904.29; 

(c)  The  receipts  of  outside  milk  and  exempt  ijnilk  at  each 
plant;  and 

(d)  The  respective  quantities  which  were  sold,;  distributed, 
or  used,  including  sales  to  other  handlers  and  dealers, 
classified  pursuant  to  Secs.  904.15  through  904.18. 

904.31  Reports  of  Nonpool  Handlers 

Each  nonpool  handler  shall  file  with  the  market  Administrator 
reports  relating  to  his  receipts  and  utilization  of  fluid  milk  prod¬ 
ucts.  The  reports  shall  be  made  at  the  time  and  in  j  the  manner 
prescribed  by  the  market  administrator,  except  that  !any  handler 
who  receives  outside  milk  during  any  month  shall  file  tjhe  report  on 
or  before  the  8th  day  after  the  end  of  the  month. 
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904.32  Reports  Regarding  Individual  Producers 

(a)  Within  20  days  after  a  producer  moves  from  one  farm  to 
another,  starts  or  resumes  deliveries  to  any  of  a  handler’s 
pool  plants,  or  starts  delivering  his  milk  to  the  handler’s 
plant  by  tank  truck,  the  handler  shall  file  with  the  market 
administrator  a  report  stating  the  producer’s  name  and 
post  office  address,  the  date  on  which  the  change  took 
place,  and  the  farm  and  plant  locations  involved.  The 
report  shall  also  state,  if  known,  the  plant  to  which  the 
producer  had  been  delivering  prior  to  starting  or  resum¬ 
ing  deliveries. 

(b)  Within  15  days  after  the  5th  consecutive  day  on  which  a 
producer  has  failed  to  deliver  to  any  of  a  handler’s  pool 
plants,  the  handler  shall  file  with  the  market  administrator 
a  report  stating  the  producer’s  name  and  post  office  ad¬ 
dress,  the  date  on  which  the  last  delivery  was  made,  and 
the  farm  and  plant  locations  involved.  The  report  shall 
also  state,  if  known,  the  reason  for  the  producer’s  failure 
to  continue  deliveries. 

(c)  Each  handler  who  is  not  an  association  of  producers  shall, 
upon  request  from  any  such  association,  promptly  furnish 
it  with  information  with  respect  to  each  of  its  producer 
members  who  starts,  resumes,  or  stops  deliveries  to  any  of 
the  handlers  pool  plants.  Such  information  shall  include 
the  date  on  which  the  change  took  place,  the  producer 
member’s  post  office  address  and  farm  location,  and,  if 
known,  the  plant  to  which  he  previously  delivered,  or  the 
reason  for  his  failure  to  continue  deliveries.  In  lieu  of 
his  providing  the  information  directly  to  the  association, 
the  handler  may  authorize  the  market  administrator  to 
furnish  the  association  with  such  information,  derived 
from  the  handlers  reports  and  records. 


904.33  Reports  of  Payments  to  Producers 

Each  pool  handler  shall  submit  to  the  market  administrator,  within 
10  days  after  his  request  made  not  earlier  than  20  days  after  the 
end  of  the  month,  his  producer  payroll  for  such  month,  which  shall 
show  for  each  producer: 

(a)  The  daily  and  total  pounds  of  milk  delivered  with  the 
average  butterfat  test  thereof;  and 

(b)  The  net  amount  of  such  handler’s  payments  to  such  pro¬ 
ducer  with  the  prices,  deductions,  and  charges  involved. 
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904.34  Outside  Cream  Purchases 

Each  handler  shall  report,  as  requested  by  the  market  adminis¬ 
trator,  his  purchases,  if  any,  of  bottling  quality  cream  frpm  nonpool 
handlers,  showing  the  quantity  and  the  source  of  each  such 
purchase  and  the  cost  thereof  at  Boston. 

904.35  Maintenance  of  Records 

Each  handler  shall  maintain  detailed  and  summary  records  show¬ 
ing  all  receipts,  movements,  and  disposition  of  milk  and  milk 
products  during  the  month,  and  the  quantities  of  milk  and  milk 
products  on  hand  at  the  end  of  the  month. 

r> 04.36  Verification  of  Reports 

For  the  purpose  of  ascertaining  the  correctness  of  any  report  made 
to  the  market  administrator  as  required  by  this  orderj  or  for  the 
purpose  of  obtaining  the  information  required  in  any  such  report 
where  it  has  been  requested  and  has  not  been  furnished,  each 
handler  shall  permit  the  market  administrator  or  his  agent,  during 
the  usual  hours  of  business,  to: 

i 

(a)  Verify  the  information  contained  in  reports  submitted  in 
accordance  with  this  order; 

(b)  Weigh,  sample,  and  test  milk  and  milk  products;  and 

(c)  Make  such  examination  of  records,  operations,  equip¬ 
ment,  and  facilities  as  the  market  administrator  finds 
necessary  for  the  purpose  specified  in  this  section. 

i 

I 

904.37  Retention  of  Records 

All  books  and  records  required  under  this  order  to  be  made  avail¬ 
able  to  the  market  administrator  shall  be  retained  by  the  handler 
for  a  period  of  three  years  to  begin  at  the  end  of  the  calendar  month 
to  which  such  books  and  records  pertain:  Provided,  Tha^  if,  within 
such  three-year  period,  the  market  administrator  notifies  the  han¬ 
dler  in  writing  that  the  retention  of  such  books  and  records,  or  of 
specified  books  and  records,  is  necessary  in  connection  with  a  pro¬ 
ceeding  under  Section  8c (15)  ( A)  of  the  act  or  a  court  acltion  speci¬ 
fied  in  such  notice,  the  handler  shall  retain  such  books  and  records, 
or  specified  books  and  records,  until  further  written  notification  from 
the  market  administrator.  The  market  administrator  shall  give 
further  written  notification  to  the  handler  promptly  !  upon  the 
termination  of  the  litigation  or  when  the  records  are  I  no  longer 
necessary  in  connection  therewith. 
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MINIMUM  CLASS  PRICES 

904.40  Class  I  Price 

The  Class  I  price  per  hundredweight  at  plants  located  in  the  201- 
210  mile  zone  shall  be  the  New  England  basic  Class  I  price  per 
hundredweight  determined  for  each  month  pursuant  to  Sec.  904.48. 

904.41  Class  II  Price 

The  Class  II  price  per  hundredweight  at  plants  located  in  the  201- 
210-mile  zone  shall  be  determined  for  each  month  pursuant  to  this 
section. 

(a)  Subject  to  Sec.  904.43(c),  substract  52.5  cents  from 
the  weighted  average  price  per  40-quart  can  of  40  per¬ 
cent  bottling  quality  cream,  f.o.b.  Boston,  as  reported  by 
the  United  States  Department  of  Agriculture  for  the 
month,  divide  the  remainder  by  33,  multiply  by  .98,  and 
multiply  the  result  by  3.7. 

(b)  Multiply  by  7.85  the  simple  average  of  the  prices  per 
pound  of  roller  process  and  spray  process  nonfat  dry 
milk  solids  for  human  consumption,  in  carlots,  f.o.b. 
Chicago  area  manufacturing  plants,  as  reported  by  the 
United  States  Department  of  Agriculture  for  the  period 
from  the  26th  day  of  the  preceding  month  through  the 
25th  day  of  the  month  during  which  such  milk  is  de¬ 
livered. 

(c)  Add  the  results  obtained  in  paragraphs  (a)  and  (b)  of 
this  section,  and  from  the  sum  subtract  the  amount  shown 
below  for  the  applicable  month.  Subject  to  paragraph  (d) 
of  this  section,  the  result  is  the  Class  II  price  per  hundred¬ 
weight  for  milk  received  from  producers  at  plants  located 
in  the  201-210  railroad  freight  mileage  zone. 


Month 

Amount 

January  and  February 

(cents) 

67 

March  and  April 

79 

May  and  June 

85 

July 

79 

August  and  September 

73 

October,  November,  and  December 

67 

18 
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(d)  For  each  month  in  which  no  cream  price,  as  described  in 
paragraph  (a)  of  this  section,  is  reported,  aikcl  for  each 
month  beginning  with  November  1954  in  which  the 
amount  determined  pursuant  to  this  paragraph  is  greater 
than  the  amount  computed  pursuant  to  paragraph  (c) 
of  this  section,  the  amount  determined  pursuant  to  this 
paragraph  shall  be  the  Class  II  price  per  hundredweight 
of  milk  received  from  producers  at  plants  lodated  in  the 
201-210  railroad  freight  mileage  zone. 

(1)  Divide  the  average  price  for  milk  for  manu¬ 
facturing  purposes,  f.o.b.  plants  U4ited  States, 
as  reported  on  a  preliminary  basis  by  the  United 
States  Department  of  Agriculture  for  the 
month,  by  the  average  butterfat  tjest  of  such 
milk  and  multiply  by  3.7. 

(2)  Adjust  the  result  obtained  in  subparagraph 
(1)  by  the  amount  shown  below  jfor  the  ap¬ 
plicable  month: 


Month 

Amount 

(cents) 

January 

+  |8 

February 

+  |7 

March 

-10 

April 

-U 

May 

-]|7 

June 

-ie 

July 

+  3 

j 

August 

+  12 

September 

+  9 

October 

+  11 

November 

+  }2 

December 

+  12 

904.42  Zone  Price  Differentials 

The  minimum  prices  determined  pursuant  to  Secs.  904.40  and 
904.41  shall  be  subject  to  differentials  based  upon  the  zone  loca¬ 
tion  of  the  plant  at  which  the  milk  was  received  from  producers. 
For  each  country  plant,  the  zone  shall  be  determined  inlaccordance 
with  the  railroad  freight  mileage  distance  to  Boston  frdm  the  rail¬ 
road  shipping  point  for  such  plant.  Each  city  plant,  regardless  of 
such  railroad  freight  mileage  distance,  shall  be  considered  to  be  in 
the  “City  Plant”  zone.  The  applicable  zone  differentials  shall  be 
those  set  forth  in  the  following  table,  as  adjusted  pursuant  to  Sec. 
904.43. 
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Differentials  for 

t 

1 

Determination  of  Zone  Prices 

> 

A 

B 

C 

! 

Class  I 

Class  II 

Zone 

Price  Differentials 

Price  Differentials 

1 

( miles ) 

(cents  per  cwt.) 

(cents  per  cwt.) 

1  i* 

City  plant 

+52.0 

+38.1 

41-  50 

+14.5 

+  4.2 

i 

1  f 

51-  60 

+13.5 

+  4.0 

fr 

i 

61-  70 

+13.0 

+  3.7 

) 

71-  80 

+11.5 

+  3.5 

81-  90 

+11.0 

+  3.2 

< 

91-100 

+10.5 

+  3.0 

!  V 

101-110 

+10.5 

+  2.9 

< 

111-120 

+  9.0 

+  2.6 

121-130 

+  9.0 

+  2.4 

131-140 

+  8.0 

+  2.1 

141-150 

+  5.5 

+  1.6 

■< 

151-160 

+  4.0 

+  1.3 

■  -4 

161-170 

+  4.0 

+  1.2 

■a 

171-180 

+  1.5 

+  0.6 

181-190 

+  1.5 

+  0.4 

!  ) 

191-200 

0 

+  0.1 

V 

201-210 

No  Differential 

No  Differential 

: 

211-220 

-  4.0 

-  0.6 

!  V 

221-230 

-  4.5 

-  0.7 

i  f. 

,  T 

231-240 

-  5.5 

-  0.9 

241-250 

-  5.5 

-  0.9 

251-260 

-  6.5 

-  1.2 

. 

261-270 

-  7.0 

-  1.3 

i 

271-280 

-  7.5 

-  1.5 

i  <  • 

281-290 

-  8.5 

-  1.6 

* 

291-300 

-  9.5 

-  1.8 

301-310 

-13.0 

-  2.3 

< 

311-320 

-13.0 

-  2.4 

321-330 

-14.0 

-  2.5 

1 

331-340 

-14.0 

-  2.8 

y 

341-350 

-15.0 

-  2.8 

> 

351-360 

-15.0 

-  3.0 

► 

361-370 

-15.0 

-  3.1 

i 

371-380 

-15.5 

-  3.3 

i  * 

381-390 

-15.5 

-  3.4 

391  and  over 

-15.5 

-  3.5 

.  A 

20 
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6* 


► 

4 

* 


•  v 


t 

f 

-4 
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904.43  Automatic  Changes  in  Zone  Price  Differentials  and  Other 
Price  Factors 

In  case  the  rail  tariff  for  the  transportation  of  milk  in  carlots  in 
tank  cars  or  for  the  transportation  of  cream  in  40-quart  cans  in 
carlots  of  100-199  cans,  as  published  in  New  England  Joint  Tariff— 
M  No.  7  and  supplements  thereto  or  revisions  thereof,  is  increased 
or  decreased,  the  zone  price  differentials  set  forth  in  the  table  in 
Sec.  904.42  and  other  price  factors  set  forth  in  Sec.  904.41  and  in 
Sec.  904.63  shall  be  correspondingly  increased  or  decreased  in  the 
manner  and  to  the  extent  provided  in  this  section.  Such  adjust¬ 
ments  shall  be  effective  beginning  with  the  first  compjlete  month  in 
which  the  changes  in  rail  tariffs  apply.  For  the  piirpose  of  this 
section,  it  shall  be  considered  that  the  rail  tariff  applicable  to  city 
plants  is  zero. 

(a)  If  such  rail  tariff  on  milk  is  changed,  the  differentials  set 
forth  in  Column  B  of  the  table  and  the  city  jjilant  differen¬ 
tial  in  Column  C  shall  be  adjusted  to  the  extent  of  any 
change  in  the  difference  between  the  rail  tariff  for  mile¬ 
age  distances  of  201-210  miles  and  for  the  other  applicable 
distances.  Such  adjustments  shall  be  made  to  the  nearest 
one-half  cent  per  hundredweight  in  Column:  B,  and  to  the 
nearest  one-tenth  cent  per  hundredweight  in  Column  C. 

(b)  If  such  rail  tariff  on  cream  is  changed,  the  country  plant 
zone  differentials  set  forth  in  Column  C  of  tfie  table  shall 
be  adjusted  to  the  extent  of  any  change  in  the  difference 
between  the  rail  tariff  for  mileage  distances  of  201-210 
miles  and  for  the  other  applicable  distance]?,  divided  by 
9.05.  Such  adjustments  shall  be  made  tci  the  nearest 
one-tenth  cent  per  hundredweight. 

(c)  If  such  rail  tariff  on  cream  is  changed,  the  tail  tariff  rate 
on  cream  for  mileage  distances  of  201-210  miles  times 
1.03  and  adjusted  to  the  nearest  one-half  cent  shall  be 
used  in  place  of  52.5  cents  specified  in  Sec.  904.41  and 
Sec.  904.63. 
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904.44  Butter  and  Cheese  Adjustment 

During  the  months  of  April,  May,  June,  and  July,  the  value  of  a 
pool  handlers  milk  computed  pursuant  to  Sec.  904.50  shall  be 
reduced  by  an  amount  determined  as  follows: 

(a)  Using  the  midpoint  of  any  range  as  one  price,  compute 
the  average  of  the  daily  prices  for  Grade  A  (92-score) 
butter  at  wholesale  in  the  New  York  market  which  are 
reported  during  the  month  by  the  United  Stiates  Depart¬ 
ment  of  Agriculture,  and  add  20  percent. 

(b)  Divide  by  3.7  the  amount  determined  pursuant  to  Sec. 
904.41(a),  and  subtract  from  the  quotient  j  the  amount 
determined  pursuant  to  paragraph  (a)  of  jthis  section. 
The  result  is  the  butter  and  cheese  differential.  If  the 
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Class  II  price  is  determined  pursuant  to  Sec.  904.41(d), 
subtract  the  amount  determined  pursuant  to  paragraph 
(a)  of  this  section  from  the  simple  average  of  the  daily 
prices,  using  the  midpoint  of  any  range  as  one  price,  for 
Grade  A  (92-score)  butter  at  wholesale  in  the  Chicago 
market,  as  reported  for  the  month  by  the  United  States 
Department  of  Agriculture,  multiplied  by  1.22. 

(c)  Determine  the  pounds  of  butterfat  in  Class  II  milk  re¬ 
ceived  from  producers,  which  was  processed  into  salted 
butter,  Cheddar  cheese,  American  Cheddar  cheese,  Colby 
cheese,  washed  curd  cheese,  or  part  skim  Cheddar  cheese 
at  a  plant  of  the  first  handler  of  such  butterfat  or  at  a 
plant  of  a  second  person  to  which  such  butterfat  was 
moved. 

(d)  Subtract  such  portion  of  the  quantity  determined  in  para¬ 
graph  (c)  of  this  section  as  was  made  into  salted  butter 
and  disposed  of  by  the  handler  or  such  second  person  in  a 
form  other  than  salted  butter. 

(e)  Multiply  the  remaining  pounds  of  butterfat  determined 
pursuant  to  paragraph  (d)  of  this  section  by  the  butter 
and  cheese  differential  determined  pursuant  to  paragraph 

>  (b)  of  this  section. 

904.45  Use  of  Equivalent  Factors  in  Formulas 

If  for  any  reason  a  price,  index,  or  wage  rate  specified  by  this  order 
for  use  in  computing  class  prices  and  for  other  purposes  is  not  re¬ 
ported  or  published  in  the  manner  described  in  this  order,  the 
market  administrator  shall  use  a  price,  index,  or  wage  rate  deter¬ 
mined  by  the  Secretary  to  be  equivalent  to  or  comparable  with  the 
factor  which  is  specified. 

904.46  Announcement  of  Class  Prices  and  Differentials 

The  market  administrator  shall  make  public  announcements  of 
class  prices  and  differentials  as  follows: 

( a )  He  shall  announce  the  Class  I  price  for  each  month  on  the 
25th  day  of  the  preceding  month,  except  that  if  such  25th 
day  is  a  Sunday  or  legal  holiday,  he  shall  announce  the 
Class  I  price  on  the  next  succeeding  work  day. 

(b)  He  shall  announce  the  Class  II  price  and  the  butter  and 
cheese  differential  on  or  before  die  5th  day  after  the  end 
of  each  month. 

(  i  f 

904.47  Allocation  of  Class  I  Milk  to  Plants 

For  the  purpose  of  determining  the  respective  quantities  of  Class  I 
milk  subject  to  the  applicable  zone  prices,  each  pool  handler's 
Class  I  milk  during  the  month,  after  excluding  receipts  assigned  to 
Class  I  pursuant  to  Secs.  904.25  through  904.28,  shall  be  allocated 
to  plants  as  follows: 
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(a)  His  Class  I  milk  first  shall  be  allocated  to  receipts  at  his 
city  plants  of  milk  from  producers’  farms;  and  then  to  the 
receipts  of  outside  milk  at  his  city  plants  from  unregulated 
plants  located  in  Connecticut,  Massachusetts,  or  Rhode 
Island. 

(b)  Thereafter,  his  Class  I  milk  shall  be  allocated  to  other 
plants  in  the  order  of  the  nearness  of  the  plants  to  Boston 
by  railroad  freight  mileage  distance.  The  quantity  allo¬ 
cated  to  any  of  his  pool  plants  shall  be  equa^l  to  its  ship¬ 
ments  of  fluid  milk  products,  other  than  cjream,  to  the 
limit  of  its  receipts  from  producers’  farms.  The  quantity 
allocated  to  any  unregulated  plant  shall  be!  equal  to  its 
shipments  of  outside  milk  to  the  handler’s  regelated  plants. 
However,  shipments  to  plants  located  in  the  States  of 
Maine,  New  Hampshire,  Vermont,  or  New  York,  with 
respect  to  which  utilization  as  Class  II  is  established  shall 
not  be  allocated  to  Class  I  milk. 

I 

I 

(c)  For  the  purpose  of  this  section,  a  handler’?  receipts  of 
outside  milk  from  dairy  farmers  for  other  markets  shall 
be  considered  as  shipped  from  the  unregulated  plant  to 
which  such  farmers  ordinarily  delivered. 


NEW  ENGLAND  BASIC  PRICE  FORMULA 

* 

904.48  Computation  of  New  England  Basic  Class  I  Price 

The  New  England  basic  Class  I  price  per  hundredweight  of  milk 
containing  3.7  percent  butterfat  shall  be  determined  fot  each  month 
pursuant  to  this  section.  The  latest  reported  figures  available  to  the 
market  administrator  on  the  25th  day  of  the  preceding  month  shall 
be  used  in  making  the  following  computations,  except  that  if  the 
25th  day  of  the  preceding  month  falls  on  a  Sunday  or  legal  holiday, 
the  latest  figures  available  on  the  next  succeeding  work  day  shall 
be  used. 


(a)  Compute  the  economic  index  as  follows: 

(1)  Divide  by  1.143  the  monthly  wholesale  price 
index  for  all  commodities  as  repbrted  by  the 
Bureau  of  Labor  Statistics,  United  States  De¬ 
partment  of  Labor,  with  the  years  1947-49  as 
the  base  period. 

(2)  Using  the  data  on  national  and  ! regional  per 
capita  income  payments  as  published  by  the 
United  States  Department  of  Commerce,  estab¬ 
lish  a  “New  England  adjustment  percentage” 
by  computing  the  current  percentage  relation¬ 
ship  of  New  England  per  capita  income  to  the 
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904.48  Computation  of  New  England  Basic  Class  I  Price  (Cont.) 

national  per  capita  income.  Multiply  by  the 
New  England  adjustment  percentage  the  quar¬ 
terly  figure  showing  the  current  annual  rate  of 
per  capita  disposable  personal  income  in  the 
United  States  as  released  by  the  United  States 
Department  of  Commerce  or  the  Council  of 
Economic  Advisers  to  the  President.  Divide 
the  result  by  15.27  to  determine  an  index  per 
capita  disposable  income  in  New  England. 

(3)  Compute  the  simple  average  of  the  four  latest 
weekly  average  retail  prices  per  ton  of  dairy 
ration  in  the  Boston  milkshed  as  reported  by 
the  United  States  Department  of  Agriculture 
and  divide  the  average  by  .884  to  determine 
the  dairy  ration  index.  Compute  the  average, 
weighted  by  the  indicated  factors,  of  the  fol¬ 
lowing  farm  wage  rates  reported  for  the  New 
England  region  by  the  United  States  Depart¬ 
ment  of  Agriculture:  Rate  per  month  with 
board  and  room,  1;  rate  per  month  with  house, 
1;  rate  per  week  with  board  and  room,  4.33; 
rate  per  week  without  board  or  room,  4.33; 
and  the  rate  per  day  without  board  or  room, 
26.  Divide  the  average  wage  rate  so  computed 
by  1.458  to  determine  the  wage  rate  index. 
Multiply  the  dairy  ration  index  by  0.6  and  the 
wage  rate  index  by  0.4  and  combine  the  two 
results  to  determine  the  grain-labor  cost  index. 

(4)  Divide  by  3  the  sum  of  the  wholesale  price 
index,  the  index  of  per  capita  disposable  in¬ 
come  in  New  England,  and  the  grain-labor  cost 
index  determined  pursuant  to  this  paragraph. 
The  result  shall  be  known  as  the  economic 
index. 

(b)  Compute  a  supply-demand  adjustment  factor  as  follows: 

(1)  Combine  into  separate  monthly  totals  the  re¬ 
ceipts  from  producers  for  Greater  Boston, 
Merrimack  Valley,  Springfield,  and  Worcester 
and  the  Class  I  milk  from  producers  for  the 
same  markets  as  announced  by  the  respective 
market  administrators  in  the  statistical  reports 
for  such  markets  for  the  second  and  third 
months  preceding  the  month  for  which  the 
price  is  being  computed. 
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(2)  Divide  the  four-market  total  of  Class  I  pro¬ 
ducer  milk  by  the  four-market  total  of  receipts 
from  producers  for  each  of  the  two  months  for 
which  computations  were  made  j  pursuant  to 
subparagraph  (1)  of  this  paragraph. 

(3)  Divide  each  of  the  percentages  determined  in 
subparagraph  (2)  of  this  paragraph  into  the 
following  normal  Class  I  percentage  for  the 
respective  month,  multiply  each  result  by  100, 
and  compute  a  simple  average  of  ithe  resulting 
percentages.  The  result  shall  be  known  as  the 
percentage  of  normal  supply. 


Month 

Normal  Class  1 
Percenjtage 

January 

76.$ 

February 

73.$ 

March 

65.3 

April 

57.y 

May 

51.6 

June 

so.jr 

July 

61.0 

August 

70.  i 

September 

70.7 

October 

73.| 

November 

82.0 

December 

77i 

(4)  The  supply-demand  adjustment  factor  shall  be 
the  figure  in  the  following  table  opposite  the 
bracket  under  the  normal  supply  column  within 
which  the  percentage  computed  j  pursuant  to 
subparagraph  (3)  of  this  paragraph  falls.  If 
the  percentage  falls  in  an  internal  between 
brackets,  the  applicable  bracket  $hall  be  that 
above  the  interval  in  which  the  percentage  falls 
if  the  adjustment  for  the  previous!  month  was 
determined  by  a  bracket  above  such  interval, 
and  shall  be  determined  by  the  bracket  below 
such  interval  if  the  adjustment  for  the  previous 
month  was  determined  by  a  bracket  below  such 
interval.  In  determining  the  price  for  the  first 
month  in  which  this  section  is  effective,  the 
nearer  bracket  shall  apply.  The  supply-demand 
adjustment  factor  shall  not  be  less  than  .98 
prior  to  the  January  1953  computation  or  less 


25 


723 

FEDERAL  MILK  ORDER  NO.  4,  AS  AMENDED 


904.48  Computation  of  New  England  Basic  Class  I  Price  (Cont.) 

than  .96  prior  to  the  March  1953  price  compu¬ 
tation. 


Percentage 
of  Normal 

Supply 

Supply-Demand 

Adjustment 

Factor 

91.5  and  under 

1.12 

92  -  92.5 

1.10 

93  -  93.5 

1.08 

94  -  94.5 

1.06 

95  -  96 

1.04 

97-98 

1.02 

99  -  101 

1.00 

102  -  103 

.98 

104  -  105 

.96 

106  -  107 

.94 

108  -  109 

.92 

110  -  111 

.90 

112  and  over 

.88 

(c)  The  seasonal  adjustment  factor  shall  be  the  factor  listed 
below  for  the  month  for  which  the  price  is  being  com¬ 
puted. 

Seasonal 

Adjustment 


Month  Factor 


January  and  February  1.04 

March  1.00 

April  .92 

May  and  June  .88 

July  .96 

August  1.00 

September  1.04 

October,  November,  and  December  1.08 


(d)  Compute  a  New  England  basic  Class  I  price  index  by 
multiplying  the  economic  index  determined  pursuant  to 
paragraph  (a)  of  this  section  by  the  supply-demand 
adjustment  factor  determined  pursuant  to  paragraph  (b) 
of  this  section  and  multiplying  the  result  by  the  appli¬ 
cable  seasonal  adjustment  factor  pursuant  to  paragraph 
(c)  of  this  section. 
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(e)  The  New  England  basic  Class  I  price  shall  be  as  shown 
in  the  following  table: 


New  England  basic  Class  I 
price  index  times  $.0561 

- 1 - 

Class  I 
Pijice 

At  Least 

But  Less  Than 

i 

j 

$4.88 

$5.10 

$4.99 

5.10 

5.32 

5.21 

5.32 

5.54 

5.43 

5.54 

5.76 

<5.65 

5.76 

5.98 

5.87 

5.98 

6.20 

6.09 

6.20 

6.42 

6.31 

If  the  New  England  basic  Class  I  price  indexj  times  $.0561  is 
less  than  $4.88  or  more  than  $6.42,  the  New  England  basic  Class 
I  Price  shall  be  determined  by  extending  the  table  at  the  indicated 
rate  of  extension. 


(f)  Notwithstanding  the  provisions  of  the  preceding  para¬ 
graphs  of  this  section,  the  New  England  basic  Class  I 
price  for  November  or  December  of  each  year  shall  not 
be  lower  than  such  price  for  the  immediately  preceding 
month. 


BLENDED  PRICES  TO  PRODUCERS 

904.50  Computation  of  Value  of  Milk  Received  from  Producers 
For  each  month,  the  market  administrator  shall  combute  the  value 
of  milk  received  from  producers  which  is  sold,  distributed,  or  used 
by  each  pool  handler,  in  the  following  manner: 

(a)  Multiply  the  quantity  of  milk  in  each  clasp  by  the  price 
applicable  pursuant  to  Secs.  904.40,  904.41,  and  904.42. 

(b)  Add  together  the  resulting  value  of  each  class. 

(c)  Adjust  the  value  determined  in  paragraph  (b)  of  this 
section  as  provided  in  Sec.  904.44. 

904.51  Computation  of  the  Basic  Blended  Price 

The  market  administrator  shall  compute  the  basic  blended  price 
per  hundredweight  of  milk  delivered  during  each  jmonth  in  the 
following  manner: 

(a)  Combine  into  one  total  the  respective  values  of  milk,  com¬ 
puted  pursuant  to  Sec.  904.50  and  the  payments  required 
pursuant  to  Sec.  904.65  for  each  handler  fijom  whom  the 
market  administrator  has  received  at  his  office,  prior  to 
the  11th  day  after  the  end  of  such  month,  jthe  report  for 
such  month  and  the  payments  required  pursuant  to 
Secs.  904.61(b)  and  904.65  for  the  preceding  month; 
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(b)  Add  the  amount  of  unreserved  cash  on  hand  at  the  close 
of  business  on  the  10th  day  after  the  end  of  the  month 
from  payments  made  to  the  market  administrator  by 
handlers  pursuant  to  Secs.  904.61,  904.62,  904.65,  and 
904.67; 

(c)  Deduct  the  amount  of  the  plus  differentials,  and  add  the 
amount  of  the  minus  differentials  which  are  applicable 
pursuant  to  Sec.  904.64; 

(d)  Divide  by  the  total  quantity  of  milk  received  from  pro¬ 
ducers  for  which  a  value  is  determined  pursuant  to  para¬ 
graph  (a)  of  this  section;  and 

(e)  Subtract  not  less  than  4  cents  nor  more  than  5  cents  for 
the  purpose  of  retaining  a  cash  balance  in  connection 
with  the  payments  set  forth  in  Secs.  904.61  and  904.62. 
This  result,  which  is  the  minimum  blended  price  for 
milk  containing  3.7  percent  butterfat  received  from  pro¬ 
ducers  at  plants  located  in  the  201-210  freight  mileage 
zone,  shall  be  known  as  the  basic  blended  price. 

904.52  Announcement  of  Blended  Prices 

On  the  12th  day  after  the  end  of  each  month  the  market  adminis¬ 
trator  shall  mail  to  all  pool  handlers  and  shall  publicly  announce: 

(a)  Such  of  these  computations  as  do  not  disclose  information 
confidential  pursuant  to  the  act; 

(b)  The  zone  blended  prices  per  hundredweight  resulting 
from  adjustment  of  the  basic  blended  price  by  the  dif¬ 
ferentials  pursuant  to  Sec.  904.64;  and 

(c)  The  names  of  pool  handlers,  designating  those  whose  milk 
is  not  included  in  the  computations  because  of  failure  to 
make  reports  or  payments  pursuant  to  this  order. 


PAYMENTS  FOR  MILK 
904.60  Advance  Payments 

On  or  before  the  10th  day  after  the  end  of  each  month,  each  pool 
handler  shall  make  payment  to  producers  for  the  approximate 
value  of  milk  received  during  the  first  15  days  of  such  month.  In 
no  event  shall  such  advance  payment  be  at  a  rate  less  than  the 
Class  II  price  for  such  month.  The  provisions  of  this  section  shall 
not  apply  to  any  handler  who,  on  or  before  the  17th  day  after  the 
end  of  the  month,  makes  final  payment  as  required  by  Sec 
904.61(a). 


731 

GREATER  BOSTON-EFFECTIVE  APRIL  1,  1954 


I 


V 

4 


I 


a 

S 


k 

A 


► 


r 


< 

Y 

i 

v 


> 

\ 

► 


I 

* 

i 

* 

A 

A 


904.61  Final  Payments 

Each  pool  handler  shall  make  payment  for  the  total  Value  of  milk 
received  during  such  month  as  required  to  be  computed  pursuant 
to  Sec.  904.50,  as  follows: 

(a)  On  or  before  the  25th  day  after  the  end  of  each  month,  to 
each  producer  at  not  less  than  the  basic  blencled  price  per 
hundredweight,  subject  to  the  differentials  provided  in 
Secs.  904.63  and  904.64,  for  the  quantity  of  milk  delivered 
by  such  producer;  and 

(b)  To  producers,  through  the  market  administrator,  by  pay¬ 
ing  to,  on  or  before  the  23rd  day  after  the  end  of  each 
month,  or  receiving  from  the  market  administrator,  on  or 
before  the  25th  day  after  the  end  of  each  month,  as  the 
case  may  be,  the  amount  by  which  the  payijnents  at  the 
basic  blended  price  adjusted  by  the  plant  and  farm  loca¬ 
tion  differentials  provided  in  Sec.  904.64  are: less  than  or 
exceed  the  value  of  milk  as  required  to  be  computed  for 
each  such  handler  pursuant  to  Sec.  904.50  as;  shown  in  a 
statement  rendered  bv  the  market  administrator  on  or 
before  the  20th  day  after  the  end  of  such  month. 

904.62  Adjustments  of  Errors  in  Payments 

(a)  Whenever  verification  by  the  market  administrator  of  re¬ 
ports  or  payments  of  any  handler  discloses  jan  error  in 
payments  made  pursuant  to  Secs.  904.61(b)  land  904.65, 
the  market  administrator  shall  promptly  issue!  to  the  han¬ 
dler  a  charge  bill  or  a  credit,  as  the  case  majf  be,  for  the 
amount  of  the  error.  Adjustment  charge  bills)  issued  dur¬ 
ing  the  period  from  the  16th  day  of  the  prior  month 
through  the  15th  day  of  the  current  month  sljiall  be  pay¬ 
able  by  the  handler  to  the  market  administrator  on  or 
before  the  23rd  day  of  the  current  month.  !  Adjustment 
credits  issued  during  such  period  shall  be  payable  by  the 
market  administrator  to  the  handler  on  or  before  the  25th 
day  of  the  current  month. 

(b)  Whenever  verification  by  the  market  administrator  of  the 
payment  to  any  producer  for  milk  delivered  to  any  han¬ 
dler  discloses  payment  to  such  producer  of  jan  amount 
less  than  is  required  by  Sec.  904.61(a),  the  handler  shall 
make  up  such  payment  to  the  producer  not  later  than  the 
time  of  making  final  payment  for  the  month  ini  which  such 
error  is  disclosed. 

904.63  Butterfat  Differential 

Each  handler  shall,  in  making  payments  to  each  producer  for  milk 
received  from  him,  add  for  each  one-tenth  of  1  percent  of  average 
butterfat  content  above  3.7  percent,  or  deduct  for  each  one-tenth 


% 
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of  1  percent  of  average  butterfat  content  below  3.7  percent,  an 
amount  per  hundredweight  which  shall  be  calculated  by  the  mar¬ 
ket  administrator  as  follows:  Subject  to  Sec.  904.43(c),  subtract 
52.5  cents  from  the  weighted  average  price  per  40-quart  can  of  40 
percent  bottling  quality  cream,  f.o.b.  Boston,  as  reported  by  the 
United  States  Department  of  Agriculture  for  the  period  between 
the  16th  day  of  the  preceding  month  and  the  15th  day  inclusive 
of  the  month  during  which  such  milk  is  delivered,  and  divide  the 
remainder  by  330.  If  the  cream  price  described  above  is  not  re¬ 
ported  as  indicated  the  butterfat  differential  shall  be  determined 
by  multiplying  by  1.25  the  average  of  the  daily  prices,  using  the 
midpoint  of  any  range  as  one  price,  for  Grade  A  (92-score)  butter 
at  wholesale  in  the  Chicago  market  as  reported  for  the  period  be¬ 
tween  the  16th  day  of  the  preceding  month  and  the  15th  day,  in¬ 
clusive,  of  the  current  month  by  the  United  States  Department  of 
Agriculture  and  dividing  the  result  by  10. 


904.64  Location  Differentials 

The  payments  to  be  made  to  producers  by  handlers  pursuant  to 
Sec.  904.61(a)  shall  be  subject  to  the  differentials  set  forth  in 
Column  B  of  the  table  in  Sec.  904.42  as  adjusted  by  Sec.  904.43, 
and  to  further  differentials  as  follows: 

( a )  With  respect  to  milk  delivered  by  a  producer  whose  farm 
is  located  more  than  40  miles  but  not  more  than  80  miles 
from  the  State  House  in  Boston,  there  shall  be  added  23 
cents  per  hundredweight,  unless  such  addition  gives  a 
result  greater  than  the  Class  I  price  pursuant  to  Secs. 
904.40  and  904.42  which  is  effective  at  the  plant  to  which 
such  milk  is  delivered,  in  which  event  there  shall  be 
added  an  amount  which  will  give  as  a  result  such  price. 

( b )  With  respect  to  milk  delivered  by  a  producer  whose  farm 
is  located  not  more  than  40  miles  from  the  State  House 
in  Boston,  there  shall  be  added  46  cents  per  hundred¬ 
weight,  unless  such  addition  gives  a  result  greater  than 
the  Class  I  price  pursuant  to  Secs.  904.40  and  904.42 
which  is  effective  at  the  plant  to  which  such  milk  is 
delivered,  in  which  event  there  shall  be  added  an  amount 
which  will  give  as  a  result  such  price. 


904.65  Payments  on  Outside  Milk 

Within  23  days  after  the  end  of  each  month,  each  handler  who 
handles  outside  milk  shall  make  such  payment  thereon  to  pro¬ 
ducers,  through  the  market  administrator,  as  is  required  by  the 
applicable  provisions  of  this  section. 


SO 
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(a)  Each  pool  handler  who  receives  outside  rjiilk  which  is 
allocated  to  Class  I  milk  in  accordance  witlji  Sec.  904.47, 
and  each  buyer-handler  or  producer-handler  whose  re¬ 
ceipts  of  outside  milk  are  in  excess  of  hi^  total  use  of 
Class  II  milk  after  deducting  receipts  of  cream,  shall  make 
payment  on  such  allocated  quantity  or  exbess  quantity 
as  follows: 

i 

(1)  On  outside  milk  received  at  a  regulated  city 
plant  from  an  unregulated  planjt  located  in 
Connecticut,  Massachusetts,  or  Rhode  Island, 
the  payment  shall  be  at  the  difference  between 
the  Class  I  price  applicable  to  milk  received 
from  producers  at  city  plants  and  the  Class  II 
price  applicable  to  milk  received  from  pro¬ 
ducers  at  plants  located  in  the  201-210  freight 
mileage  zone  plus  5.8  cents. 

i 

i 

(2)  On  outside  milk  received  at  any  regulated  plant 
from  an  unregulated  plant  located  in  Maine, 
the  payment  shall  be  at  the  difference  between 
the  price  pursuant  to  Sec.  904.40  applicable  at 
the  freight  mileage  zone  of  the j  unregulated 
plant  and  the  lesser  of  either  the  simple  average 
for  the  month  of  the  lowest  minimum  semi¬ 
monthly  prices  for  Class  II  milk  containing  3.7 
percent  butterfat  which  are  established  by  the 
Maine  Milk  Commission  for  thd  market  in 
which  such  unregulated  plant  is  Ideated  or  the 
price  determined  pursuant  to  Sect  904.41  ap¬ 
plicable  at  the  freight  mileage  zone  of  such 
plant. 

(3)  Except  as  provided  in  subparagraphs  (1)  and 
( 2 )  of  this  paragraph,  the  payment  on  outside 
milk  received  at  any  regulated  plant  from  an 
unregulated  plant  shall  be  at  the  difference 
between  the  price  pursuant  to  Sec<  904.40  and 
the  price  pursuant  to  Sec.  904.41  applicable  at 
the  location  or  freight  mileage  zone  of  the  un¬ 
regulated  plant. 

(4)  For  the  purposes  of  this  paragraph,  outside 
milk  received  from  dairv  farmers  for  other  mar- 

J 

kets  shall  be  considered  as  received  from  the 
unregulated  plant  to  which  theyj  ordinarily 
delivered. 
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(b)  Each  handler  who  operates  an  unregulated  plant  from 
which  outside  milk  is  disposed  of  to  consumers  in  the 
marketing  area  without  intermediate  movement  to  another 
plant  shall  make  payment  on  the  quantity  so  disposed  of. 
The  payment  shall  be  at  the  differrence  between  the  price 
pursuant  to  Sec.  904.40  and  the  price  pursuant  to  Sec. 
904.41  applicable  at  the  location  or  freight  mileage  zone 
of  the  handler  s  plant. 

904.66  Deductions  from  Payments  to  Members 

(a)  Each  association  of  producers  may  file  with  a  handler 
who  is  not  an  association  of  producers,  a  claim  for  au¬ 
thorized  deductions  from  the  payments  otherwise  due  to 
its  producer  members  for  milk  delivered  to  such  handler. 
Such  claim  shall  contain  a  list  of  the  producers  for  which 
such  deductions  apply,  an  agreement  to  indemnify  the 
handler  in  the  maldng  of  the  deductions,  and  a  certifica¬ 
tion  that  the  association  has  an  unterminated  member¬ 
ship  contract  with  each  producer  listed  authorizing  the 
claimed  deduction. 

(b)  In  making  payments  to  his  producers  for  milk  received 
during  the  month,  each  handler  shall  make  deductions  in 
accordance  with  the  association  s  claim  and  shall  pay 
the  amount  deducted  to  the  association  with  an  accom¬ 
panying  statement  showing  the  pounds  of  milk  delivered 
by  each  producer  from  whom  the  deduction  was  made, 
within  25  days  after  the  end  of  the  month. 

904.67  Adjustment  of  Overdue  Accounts 

Any  balance  due  pursuant  to  Secs.  904.61,  904.62,  904.65,  and 

904.67  to  or  from  the  market  administrator  on  the  10th  day  of  any 
month,  for  which  remittance  has  not  been  received  in,  or  paid  from, 
his  office  by  the  close  of  business  on  that  day,  shall  be  increased 
one-half  of  1  percent  effective  the  11th  day  of  such  month. 

904.68  Statements  to  Producers 

In  making  the  payments  to  producers  prescribed  by  Sec.  904.61(a), 
each  pool  handler  shall  furnish  each  producer  with  a  supporting 
statement,  in  such  form  that  it  may  be  retained  by  the  producer, 
which  shall  show: 

(a)  The  month  and  the  identity  of  the  handler  and  of  the 
producer; 

(b)  The  total  pounds  and  average  butterfat  test  of  milk  de¬ 
livered  by  the  producer; 

(c)  The  minimum  rate  or  rates  at  which  payment  to  the  pro¬ 
ducer  is  required  under  the  provisions  of  Sec.  904.61(a); 
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(d)  The  rate  which  is  used  in  making  the  payment,  if  such 
rate  is  other  than  the  applicable  minimum  rate; 

( e )  The  amount  or  the  rate  per  hundredweight  c|f  each  deduc¬ 
tion  claimed  by  the  handler,  including  any  deductions 
claimed  under  Sec.  904.66,  together  with  |a  description 
of  the  respective  deductions;  and 

(f)  The  net  amount  of  payment  to  the  producer. 


ADMINISTRATION  EXPENSE 


904.72  Payments  of  Administration  Expense 

Within  23  days  after  the  end  of  each  month,  each  j  handler  shall 
make  payment  to  the  market  administrator  of  his  prq  rata  share  of 
the  expense  of  administration  of  this  order.  The  payment  shall  be 
at  the  rate  of  3  cents  per  hundredweight,  or  such  lesser  amount 
as  the  Secretary  may  from  time  to  time  prescribe,  arid  shall  apply 
to  all  of  the  handlers  receipts,  during  the  month,  of  milk  from 
producers,  of  outside  milk,  and  of  exempt  milk  processed  at  a 
regulated  plant. 


OBLIGATIONS 


904.73  Termination  of  Obligations 

The  provisions  of  this  section  shall  apply  to  any  obligation  under 
this  order  for  the  payment  of  money  irrespective  df  when  such 
obligation  arose. 


(a)  The  obligation  of  any  handler  to  pay  monejy  required  to 
be  paid  under  the  terms  of  this  order  shall,  except  as 
provided  in  paragraphs  (b)  and  (c)  of  thijs  section,  ter¬ 
minate  two  years  after  the  last  day  of  the  calendar  month 
during  which  the  market  administrator  receives  the  han¬ 
dler’s  utilization  report  on  the  milk  involved  in  such  obli¬ 
gation,  unless  within  such  two-year  period  the  market 
administrator  notifies  the  handler  in  writing  that  such 
money  is  due  and  payable.  Service  of  such  notice  shall 
be  complete  upon  mailing  to  the  handler’s  last  known 
address,  and  it  shall  contain,  but  need  not  be  limited  to, 
the  following  information: 
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( 1 )  The  amount  of  the  obligation; 

(2)  The  month(s)  during  which  the  milk,  with 
respect  to  which  the  obligation  exists,  was 
received  or  handled;  and 

(3)  If  the  obligation  is  payable  to  one  or  more  pro¬ 
ducers  or  to  an  association  of  producers,  the 
name  of  such  producer(s)  or  association  of 
producers,  or  if  the  obligation  is  payable  to  the 
market  administrator,  the  account  for  which  it 
is  to  be  paid. 

(b)  If  a  handler  fails  or  refuses,  with  respect  to  any  obliga¬ 
tion  under  this  order,  to  make  available  to  the  market 
administrator  or  his  representatives  all  books  and  records 
required  by  this  order  to  be  made  available,  the  market 
administrator  may,  within  the  two-year  period  provided 
for  in  paragraph  (a)  of  this  section,  notify  the  handler  in 
writing  of  such  failure  or  refusal.  If  the  market  adminis¬ 
trator  so  notifies  a  handler,  the  said  two-year  period  with 
respect  to  such  obligation  shall  not  begin  to  run  until  the 
first  day  of  the  calendar  month  following  the  month  dur¬ 
ing  which  all  such  books  and  records  pertaining  to  such 
obligation  are  made  available  to  the  market  administrator 
or  his  representatives. 

(c)  Notwithstanding  the  provisions  of  paragraphs  (a)  and 
(b)  of  this  section,  a  handler’s  obligation  under  this  order 
to  pay  money  shall  not  be  terminated  with  respect  to  any 
transaction  involving  fraud  or  willful  concealment  of  a 
fact,  material  to  the  obligation,  on  the  part  of  the  handler 
against  whom  the  obligation  is  sought  to  be  imposed. 

( d )  Any  obligation  on  the  part  of  the  market  administrator  to 
pay  a  handler  any  money  which  such  handler  claims  to  be 
due  him  under  the  terms  of  this  order  shall  terminate  two 
years  after  the  end  of  the  calendar  month  during  which 
the  milk  involved  in  the  claim  was  received  if  an  under¬ 
payment  is  claimed,  or  two  years  after  the  end  of  the 
calendar  month  during  which  the  payment  (including 
deduction  or  setoff  by  the  market  administrator)  was 
made  by  the  handler  if  a  refund  on  such  payment  is 
claimed,  unless  such  handler,  within  the  applicable  period 
of  times,  files,  pursuant  to  Section  8c(15)(A)  of  the  act, 
a  petition  claiming  such  money. 
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MISCELLANEOUS  PROVISIONS  j 

904.80  Effective  Time 

I 

The  provisions  of  this  order,  or  any  amendments  to  jits  provisions, 
shall  become  effective  at  such  time  as  the  Secretary  may  declare 
and  shall  continue  in  force  until  suspended  or  terminated  pursuant 
to  Sec.  904.81. 


904.81  Suspension  or  Termination 

The  Secretary  may  suspend  or  terminate  this  orderj  or  any  of  its 
provisions  whenever  he  finds  that  this  order  or  any  of  its  provisions 
obstruct  or  do  not  tend  to  effectuate  the  declared  policy  of  the  act. 
This  order  shall,  in  any  event,  terminate  whenever  jthe  provisions 
of  the  act  authorizing  it  cease  to  be  in  effect. 

904.82  Continuing  Obligations  | 

If,  upon  the  suspension  or  termination  of  any  or  all;  provisions  of 
this  order,  there  are  any  obligations  arising  under  it,  the  final 
accrual  or  ascertainment  of  which  requires  further1  acts  by  any 
person,  such  further  acts  shall  be  performed  notwithstanding  such 
suspension  or  termination. 

904.83  Liquidation  after  Suspension  or  Termination 

Upon  the  suspension  or  termination  of  any  or  all  provisions  of  this 
order  the  market  administrator,  or  such  person  as  fche  Secretary 
may  designate,  shall,  if  so  directed  by  the  Secretary,: liquidate  the 
business  of  the  market  administrators  office  and  dispose  of  all 
funds  and  property  then  in  his  possession  or  under  his  control, 
together  with  claims  for  any  funds  which  are  unpaiqi  or  owing  at 
the  time  of  such  suspension  or  termination.  Any  fupds  collected 
pursuant  to  the  provisions  of  this  order,  over  and  abovje  the  amount 
necessary  to  meet  outstanding  obligations  and  the  expenses  neces¬ 
sarily  incurred  by  the  market  administrator  or  such  person  in  liqui¬ 
dating  and  distributing  such  funds,  shall  be  distributed  to  the 
contributing  handlers  and  producers  in  an  equitable  manner. 

i 

904.84  Agents 

The  Secretary  may,  by  designation  in  writing,  name  ?tny  officer  or 
employee  of  the  United  States,  or  name  any  bureap  or  division 
of  the  United  States  Department  of  Agriculture  to  act  as  his  agent 
or  representative  in  connection  with  any  of  the  provisions  of  this 
order. 
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TO  EFFECTUATE  THE  TERMS  AND  PROVISIONS  OF 
ORDER  NO.  4,  AS  AMENDED,  EFFECTIVE  OCTOBER  1,  1952  , 


CLASSIFICATION 


904.101  Application  of  Secs.  904.102  through  904.104 

Milk  and  milk  products  received  by  a  handler  shall  be  classified  in 
I  accordance  with  the  provisions  of  Secs.  904.102  through  904.104, 

except  when  Class  I  classification  is  required  under  Sec.  904.17. 

904.102  Fluid  Milk  Products  Manufactured 
Into  Other  Milk  Products 

Fluid  milk  products  manufactured  by  a  handler  or  dealer  into  other 
milk  products  shall  be  classified  as  Class  II  milk,  unless  the  result¬ 
ing  milk  product  is  subsequently  reconverted  into  fluid  milk  prod¬ 
ucts  for  which  Class  II  utilization  is  not  established.  Specifically, 
i  the  following  shall  be  considered  to  be  milk  products: 


Acidophilus  milk 
Butter 

Buttermilk  powder 
Casein 

Cheese  and  cheese 
paste 

Condensed  buttermilk 
Condensed  skim  milk 
Eggnog 

Evaporated  milk 
Evaporated  skim  milk 


Ice  cream,  ice  cream  mix, 
and  similar  frozen 
desserts 
Milk  powder 
Nonfat  dry  milk  solids 
(skim  powder) 

Sweetened  condensed  milk 
Unsweetened  condensed  milk 
(except  concentrated  milk) 
Whey  and  whey  products 
Yogurt  (Bulgarian  milk) 


904.103  Miscellaneous  Uses 

Fluid  milk  products  used  or  disposed  of  by  a  handler  or  dealer  in 
accordance  with  this  section  shall  be  classified  as  follows: 

i 

(a)  Fluid  milk  products  dumped  or  discarded,  except  milk 
suitable  for  human  consumption  as  milk,  shall  be  classi¬ 
fied  as  Class  II  milk. 

(b)  Fluid  milk  products  destroyed  or  spilled  under  extra¬ 
ordinary  circumstances  shall  be  classified  as  Class  II  milk.  ! 

(c)  All  fluid  milk  products  disposed  of  to  and  used  by  a 
livestock  farmer  for  animal  feed,  except  milk  suitable  for 
human  consumption  as  milk,  shall  be  classified  as  Class 
II  milk. 
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904.104  Inventories 

All  milk  products  on  hand  at  any  plant  at  the  close!  of  the  month 
may  be  classified  tentatively  as  Class  II  milk.  Finatl  classification 
shall  be  made  when  disposition  of  the  milk  product^;  takes  place. 


PLANT  SHRINKAGE 

i 

904.106  Requirement  to  Establish  Plant  Shrinkage 

(a)  Plant  shrinkage  may  be  considered  as  established  only  if 
both  the  volume  of  fluid  milk  products  handled  during 
the  month  and  the  total  of  specific  uses  j  of  fluid  milk 
products  during  the  month  are  established. 

(b)  If  plant  shrinkage  is  not  established,  the  [total  quantity 
of  fluid  milk  products  not  specifically  accounted  for  shall 
be  classified  as  Class- 1  milk. 

I 

i 

904.107  Computation  of  Volume  Handled  and  of 
Total  of  Specific  Uses 

(a)  The  volume  of  fluid  milk  products  handled  by  a  handler 
during  the  month  shall  consist  of  the  total  receipts  of 
fluid  milk  products  at  the  handler’s  regulated  plants,  plus 
the  opening  inventory,  and  minus  the  closjing  inventory, 
at  such  plants. 

(b)  Each  handler’s  total  of  specific  uses  of  fluid!  milk  products 
during  the  month  shall  consist  of  the  total  quantity  of 
fluid  milk  products  the  specific  disposition  of  which  is 
established  at  the  handler’s  regulated  plaits,  minus  the 
quantity  of  syrup  or  other  flavoring  material  disposed  of 
in  flavored  milk  or  flavored  skim  milk. 

904.108  Determination  and  Classification  of  Plant  Shrinkage 

(a)  Plant  shrinkage  shall  be  determined  by  deducting  the 
total  of  specific  uses  from  the  volume  handled.  The  re¬ 
mainder,  if  it  can  reasonably  be  considered  to  represent 
the  loss  or  shrinkage  in  fluid  milk  products  normally 
incurred  by  the  handler  in  the  receivinjg,  processing, 
packaging,  and  distribution  of  the  milk  and;  milk  products 
handled  by  him,  shall  be  considered  his  plant  shrinkage. 

(b)  The  classification  of  plant  shrinkage  shall  be  determined 
by  computing  2  percent  of  the  volume  [  handled,  and 
comparing  the  result  with  the  plant  shrinkage.  Plant 
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shrinkage  not  in  excess  of  such  result  shall  be  classified 
as  Class  II  milk.  Plant  shrinkage  in  excess  of  such  result 
shall  be  classified  as  Class  I  milk. 


DUE  DATES  AND  DETAILS  OF  HANDLERS’  REPORTS 

904.110  Due  Dates  of  Reports  of  Buyer-Handlers,  Producer- 
Handlers,  and  Handlers  Who  Operate  Unregulated 
Distributing  Plants 

For  each  month  in  which  a  handler  is  a  buyer-handler,  producer- 
handler,  or  the  operator  of  an  unregulated  distributing  plant,  he 
shall  file  with  the  market  administrator,  on  or  before  the  8th  day 
after  the  end  of  the  month,  a  report  of  his  receipts  and  utilization 
of  fluid  milk  products. 

904.111  Due  Dates  of  Reports  of  Handlers  Who  Purchase 
Outside  Cream 

Each  handler  who  purchases  bottling  quality  cream  from  nonpool 
handlers  shall  report  on  the  16th  day  of  each  month  with  respect 
to  his  purchases  of  such  cream  in  the  preceding  15  days,  and  shall 
report  on  the  first  day  of  the  following  month  with  respect  to  his 
purchases  of  such  cream  from  the  16th  day  to  the  last  day  of  the 
previous  month. 

904.112  Details  of  Pool  Handlers’  Reports 

In  addition  to  the  information  required  by  Sec.  904.30,  each  pool 
handler  shall  report  the  following  information: 

(a)  The  respective  quantities  of  milk  received  at  each  plant 
from  producers  whose  farms  are  located  not  more  than 
40  miles,  more  than  40  miles  but  not  more  than  80  miles, 
and  more  than  80  miles,  from  the  State  House  in  Boston; 
and  the  number  of  producers  in  each  group; 

(b)  The  total  receipts  at  each  plant,  other  than  the  plant  of  a 
qualified  operating  association,  from  producers  who  are 
members  of  each  cooperative  association  and  from  pro¬ 
ducers  who  are  non-members;  and  the  number  of  pro¬ 
ducers  in  each  group; 

(c)  The  shipments  of  fluid  milk  products  from  each  country 
pool  plant;  and 

(d)  The  information  necessary  to  calculate  the  amount  of  the 
butter  and  cheese  adjustment  provided  for  in  Sec.  904.44. 
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904.113  Details  of  Nonpool  Handlers’  Reports 

Each  nonpool  handler  shall  report  the  following  information: 

(a)  The  receipts  of  fluid  milk  products  at  eacjh  plant  from 
other  handlers  and  dealers; 

(b)  The  receipts  of  milk  from  his  own  production,  and  from 
other  dairy  farmers; 


(c)  The  receipts  of  outside  milk  and  of  exempt  milk; 

(d)  The  total  quantity  of  Class  I  milk  disposed  of  to  con¬ 
sumers  without  intermediate  movement  to  Another  plant, 
showing  the  respective  quantities  so  disposed  of  in  the 
marketing  area  and  outside  the  marketing  |  area; 

(e)  The  total  quantity  of  Class  I  milk  disposejd  of  to  indi¬ 
vidual  handlers,  dealers,  and  other  milk  route  operators, 
showing  the  respective  quantities  so  disposed  of  in  the 
marketing  area  and  outside  the  marketing  jarea;  and 

(f)  The  total  quantity  of  fluid  milk  products  disposed  of  as 
Class  II  milk,  and  information  as  to  the  quantities  so 
disposed  of  to  individual  handlers  and  dealers. 


PAYMENTS  TO  PRODUCERS 

i 

904.120  Averaging  of  Semimonthly  Butterfat  Tests 

In  making  payments  for  milk  to  each  producer  as  required  bv  Sec. 
904.61(a),  each  handler  may  determine  the  average  butterfat  con¬ 
tent  of  the  milk  by  using  the  simple  average  of  the  butterfat  tests 
of  semimonthly  composite  samples  of  the  milk,  unless  t|he  difference 
between  the  semimonthly  tests  is  more  than  two  points  (.2%),  or 
the  quantity  of  milk  delivered  by  the  producer  in !  either  semi¬ 
monthly  period  is  as  much  as  three  times  as  large  as  jhis  deliveries 
in  the  other  semimonthly  period. 

904.121  Authorization  for  Deductions 

In  making  payments  to  producers  as  required  by  Secs.  904.60  and 
904.61(a),  the  burden  shall  rest  upon  the  handler  making  deduc¬ 
tions  from  such  payments  to  prove  that  each  deduction  is  properly 
authorized,  and  properly  chargeable  to  the  producer^ 

904.122  Deductions  for  Cooperative  Associations 

Upon  receipt  of  notice  from  the  market  administrator! that  there  is 
an  error  in  the  claim  filed  by  a  cooperative  association  pursuant 
to  Sec.  904.66,  the  handler  shall  be  relieved  of  the  obligation  to 
make  that  part  of  the  deductions  which  was  claimed)  in  error,  as 
determined  by  the  market  administrator. 

j 
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BUTTERFAT  SUBJECT  TO  THE  BUTTER  AND  CHEESE 

ADJUSTMENT 

904.130  Definitions  of  Terms,  and  Applicable 
Standards  of  Identity 

As  used  in  Secs.  904.131  through  904.133,  the  term  “Cheddar-type 
cheese”  shall  mean  Cheddar  cheese,  American  Cheddar  cheese, 
Colby  cheese,  washed  curd  cheese,  and  part  skim  Cheddar  cheese; 
and  the  term  “salted  butter”  shall  mean  butter  which  contains  not 
less  than  1.3  percent  of  salt  by  weight.  The  definitions  and  stand¬ 
ards  of  identity  issued  by  the  Food  and  Drug  Administration  of 
the  Federal  Security  Agency,  insofar  as  they  are  applicable,  shall 
govern  in  determining  whether  a  given  product  is  Cheddar-type 
cheese  or  butter. 

904.131  General  Provisions  for  Determining  Quantity 
Subject  to  Adjustment 

(a)  The  butter  and  cheese  adjustment  shall  not  apply  to  the 
butterfat  in  receipts  of  milk  from  dairy  farmers  who  are 
not  producers,  receipts  of  butterfat  in  farm-separated 
cream,  and  receipts  of  butterfat  in  other  fluid  milk  prod¬ 
ucts  derived  from  non  pool  milk,  regardless  of  the  form 
in  which  the  butterfat  is  received  or  used  at  any  plant. 

(b)  The  butter  and  cheese  adjustment  shall  not  apply  to 
butterfat  processed  into  salted  butter  or  Cheddar-type 
cheese  at  any  plant  other  than  a  plant  of  the  first  handler 
of  the  butterfat  or  of  a  second  person  to  which  the 
butterfat  is  moved. 

(c)  In  general,  the  butter  and  cheese  adjustment  shall  apply 
only  to  butterfat  processed  into  salted  butter  or  Cheddar- 
type  cheese  during  any  of  the  months  of  April  through 
July.  In  the  case  of  movements  of  butterfat  to  the  plant 
of  a  second  person,  however,  the  date  of  shipment  to 
such  person,  rather  than  the  date  of  processing,  shall 
govern.  Accordingly,  the  adjustment  shall  not  apply  to 
butterfat  shipped  to  a  second  person  during  March,  but 
shall  apply  to  butterfat  so  shipped  during  July  if  the 
butterfat  is  otherwise  eligible  for  the  adjustment. 

(d)  The  butter  and  cheese  adjustment  shall  not  apply  to 
butterfat  which  is  disposed  of  by  the  first  handler  or  the 
second  person  in  a  form  other  than  salted  butter  after 
being  processed  into  that  product.  However,  if  the  salted 
butter  is  held  in  inventory  by  the  first  handler  or  the 
second  person  at  the  close  of  any  month,  the  butterfat 


40 


GREATER  BOSTON 


743 

—EFFECTIV 


E  OCTOBER  1,  1952 


i 


* 

< 


r 


V 

1 


in  such  butter  may  be  tentatively  considered  as  eligible 
for  the  adjustment,  subject  to  proof  of  the  form  in  which 
the  butterfat  was  subsequently  disposed  of  by  the  first 
handler  or  the  second  person. 

(e)  The  butter  and  cheese  adjustment  may  apply  to  the 
butterfat  in  route  returns  which  is  processed  into  salted 
butter  or  Cheddar-type  cheese,  except  as  provided  in 
paragraph  (a)  of  this  section. 

904.132  Assignment  of  Identified  Butterfat  to  Source 

When  the  source  of  butterfat  processed  into  salted  butter  or 
Cheddar-type  cheese  at  any  plant  is  established  by  the  processor’s 
records,  the  butterfat  shall  be  assigned  to  that  source. 

904.133  Assignment  of  Unidentified  Butterfat  to  Source  i 

When  the  source  of  butterfat  processed  into  salted  butter  or 
Cheddar-type  cheese  at  any  plant  is  not  established  by  the  proc¬ 
essor’s  records,  the  butterfat  so  used  shall  be  assigned  in  the 
following  manner: 

(a)  Butterfat  processed  into  salted  butter  shall  | first  be  as¬ 
signed  to  the  butterfat  in  receipts  of  farfn-separated 
cream  at  the  plant,  unless  the  records  establish  other 
uses  of  the  cream. 

(b)  Butterfat  processed  into  salted  butter  or  Cheddar-type 
cheese  at  a  plant  at  which  the  receipts  of  jbutterfat  in 
fluid  milk  products  are  derived  partly  from  ppol  milk  and 
partly  from  nonpool  milk  shall  be  assigned  proportionately 
to  butterfat  derived  from  pool  milk  and  from  nonpool 
milk,  except  as  provided  in  paragraph  (a)  of  jthis  section. 

(c)  After  butterfat  processed  into  salted  butter  hr  Cheddar- 
type  cheese  has  been  assigned  to  butterfat  derived  from 
nonpool  milk  as  provided  in  paragraphs  (a)|and  (b)  of 
this  section,  any  remaining  quantity  of  butterfat  so  proc¬ 
essed  shall  first  be  assigned  to  the  processing  handler’s 
receipts  from  producers,  and  then  to  his  receipts  from 
other  handlers. 

( d )  Butterfat  shipped  to  the  plant  of  another  person  for  proc¬ 
essing  into  salted  butter  or  Cheddar-type  che  ese  shall  be 
assigned  to  the  butterfat  in  the  shipping  plant’s  receipts 
from  pool  sources  and  from  nonpool  sources  in  the  man- 

•  ner  set  forth  in  paragraph  (b)  of  this  section.  The  butter¬ 

fat  assigned  to  pool  sources  shall  be  considered  eligible 
for  the  butter  and  cheese  adjustment,  but  not  in  excess 
of  the  quantity  of  butterfat  available  at  tjie  shipping 
plant  from  the  handler’s  receipts  from  producers. 
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RULES  AND  REGULATIONS ,  AS  AMENDED 


WEIGHTS  OF  FLUID  MILK  PRODUCTS 

904.140  Basis  for  Determination  of  Quantity 

The  determination  of  the  quantity  of  fluid  milk  products  received 
or  used  by  each  handler  or  dealer  shall  be  on  the  basis  of  the 
weight,  in  pounds,  of  the  fluid  milk  products,  except  that  in  the 
case  of  concentrated  milk  the  determination  shall  be  on  the  basis 
of  the  weight,  in  pounds,  of  the  fluid  milk  products  used  to  produce 
the  concentrated  milk. 

904.141  Standard  Weights 

In  the  absence  of  specific  weights,  the  weight  of  fluid  milk  products 
received  or  disposed  of  in  a  quart  or  40-quart  container  shall  be 
determined  according  to  the  following  table.  The  weight  of  such 
products  in  any  other  container  shall  be  determined  by  multiplying 
the  equivalent  number  of  quarts  by  the  respective  standard  weight 
per  quart  container,  except  that,  in  the  absence  of  specific  weights, 
the  weight  of  such  products  in  a  20-quart  container  shall  be  con¬ 
sidered  to  be  one-half  of  the  applicable  standard  weight  per  40- 
quart  container. 
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Table  of  Standard  Weights 


Weight  (lbs.) 

Per 

Per 

Butterfat 

Quart 

40-Quart 

Product 

Test 

Container 

Container 

Milk 

Any  test 

2.15 

85.0 

Flavored  Milk  j 

1 

Flavored  Skim  Milk  j 

r  ❖Any  test 

2.00 

79.0 

Skim  Milk  ~] 

Buttermilk 

L  Any  test 

2.16 

86.0 

Cultured  Skim  Milk  J 

16% 

2.136 

84.20 

17 

2.134 

84.12 

18 

2.132 

84.04 

19 

2.130 

83.96 

/  20 

2.128 

83.88 

| 

'  21 

2.126 

83.80 

22 

2.124 

83.72 

23 

2.122 

83.64 

24 

2.120 

83.56 

25 

2.118 

83.49 

26 

2.116 

83.41 

27 

2.113 

83.31 

28 

2.111 

83.21 

I 

29 

2.109 

83.15 

30 

2.108 

83.09 

31 

2.106 

83.03 

/  32 

2.105 

82.97 

Cream  ( 

33 

2.103 

82.91 

\  34 

2.102 

82.85 

35 

2.100 

82.80 

36 

2.099 

82.74 

37 

2.097 

82.68 

38 

2.096 

82.62 

39 

2.094 

82.56 

40 

2.093 

82.50 

41 

2.091 

82.44 

42 

2.090 

82.38 

43 

2.088 

82.32 

44 

2.087 

82.26 

45 

2.085 

82.20 

'  46 

2.084 

82.15 

47 

2.082 

82.09  ‘ 

48 

2.081 

82.03 

49 

2.079 

81.97 

50 

2.078 

81.91 

*  Minus  the  quantity  of  syrup  or  other  flavoring  material. 
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Exhibit  No.  18 

1950  UNITED  STATES  CENSUS  OF  POPULATION 
U.  S.  Department  of  Commerce — Bureau  of  the  Census 

MASSACHUSETTS— NUMBER  OF  INHABITANTS 
#*#**##*•!• 

Urban  Definition. — Under  the  urban  definition  j  estab¬ 
lished  for  use  in  the  1950  Census,  the  urban  population  com¬ 
prises  all  persons  living  in  (a)  places  of  2,500  inhabitants 
or  more  incorporated  as  cities,  boroughs,  towns,1  apd  vil¬ 
lages;  (b)  the  densely  settled  urban  fringe,  including  both 
incorporated  and  unincorporated  areas,  around  cities  of 
50,000  or  more;  and  (c)  unincorporated  places  of  2,500  in¬ 
habitants  or  more  outside  any  urban  fringe.  The  ijemain- 
ing  population  is  classified  as  rural.  According! to  the 
urban  definition  used  in  previous  censuses,  the  urbain  pop¬ 
ulation  comprises  all  persons  living  in  incorporated! places 
of  2,500  inhabitants  or  more  and  areas  (usually  min^r  civil 
divisions)  classified  as  urban  under  special  rules  relating 
to  population  size  and  density. 

In  both  definitions,  the  most  impfcitant  component!  of  the 
urban  territory  is  the  group  of  incorporated  places  paving 
2,500  inhabitants  or  more.  A  definition  of  urban  territory 
restricted  to  such  places,  how?ever,  would  exclude  a  number 
of  equally  large  and  densely  settled  places,  merely  because 
they  wrere  not  incorporated  places.  Under  the  old  definition, 
an  effort  was  made  to  avoid  some  of  the  more  obvious  omis¬ 
sions  by  the  inclusion  of  the  places  urban  under  special 
rules.  Even  with  these  rules,  however,  many  large  and 
closely  built-up  places  "were  excluded  from  the  urban  terri¬ 
tory.  To  improve  the  situation  in  the  1950  Census,  the  Bu¬ 
reau  of  the  Census  set  up,  in  advance  of  enumeration, 

boundaries  for  urban-fringe  areas  around  cities  of  50,000 
_ 

l  Except  in  New  England,  New  York,  and  Wisconsin,  where  ‘  *  towns  ’ f  are 
minor  civil  divisions  of  counties  and  are  not  necessarily  densely  settled  centers 
like  the  towns  in  other  States. 
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or  more  and  for  unincorporated  places  outside  urban 
fringes.  All  the  population  residing  in  urban-fringe  areas 
and  in  unincorporated  places  of  2,500  or  more  is  classified 
as  urban  according  to  the  1950  definition.  (Of  course,  the 
incorporated  places  of  2,500  or  more  are  urban  in  their  own 
right.)  Consequently,  the  special  rules  of  the  old  defini¬ 
tion  are  no  longer  necessary. 

The  following  table  presents  the  1950  and  1940  popula¬ 
tion  of  the  83  towns  in  Massachusetts  classified  as  urban 
under  special  rule  and  the  classification  of  their  1950  pop¬ 
ulation  by  urban  and  rural  residence  according  to  the  new 
urban  definition : 

1950 
Urban 
In  unin* 

corporate*!  In  unin- 
territory  corporate*! 
in  urban-  urban 


Town 

County 

Total 

ized  areas 

places 

Rural 

1940 

Total 

♦  # 

1,087,313 
•  * 

621,646 

# 

228,642 

*  • 

237,025 

« 

943,132 

Framingham 

Middlesex 
♦  # 

28,086 

•  * 

24,999 

« 

•  •  •  • 

»  # 

3,087 

« 

23,214 

Natick 

Middlesex 

19,838 

13,416 

•  •  •  • 

6,422 

13,851 

•  • 

# 

•  • 

# 

• 

•  • 

• 

MASSACHUSETTS 

Table  6. — Population  of  Counties  by  Minor  Civil 
Divisions  :  1930  to  1950 


County  and  minor 
civil  division 

1950 

1940 

1930 

Framingham  town 

#  #  #  # 

28,086 

*  * 

23,214 

A  * 

22,210 

Natick  town 

#  #  #  # 

w  w 

19,838 

*  * 

w  w 

13,851 

A  A 

W  W 

13,589 

A  A 

Wayland  town 

#  #  #  # 

4,407 

•  # 

w  V 

3,505 

#  # 

W  W 

2,937 

*  * 

Weston  town 

5,026 

3,590 

W  W 

3,332 
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Table  9. — Population  op  Urbanized  Areas  :  1950 
Boston  Urbanized  Area 

i 

Area  Population 

The  area  2,233,448 

Boston  city  801,444 

Outside  city  1,432,004 

The  urbanized  area  includes  the  fol¬ 
lowing  minor  civil  divisions  and 
parts  of  minor  civil  divisions: 

•  ••##*•# 

Framingham  town  (part)  24,999 
Natick  town  (part)  13,416 

Wayland  town  (part)  2,036 

Exhibil  No.  19 

COMMONWEALTH  OF  MASSACHUSETTS 
MILK  CONTROL  COMMISSION 

41  Tremont  Street,  Boston 

ANNOUNCEMENT  OF  PRODUCER  PRICES— 

MAY,  1954 

The  Director  of  Milk  Control  has  computed  and  herewith 
announces  the  minimum  composite  and/or  minimuijn  base 
and  excess  prices  which  the  following  milk  dealers  Ure,  on 
the  basis  of  each  milk  dealer’s  report,  required  by  the  or¬ 
ders  of  the  Milk  Control  Commission  to  pay  for  3.7%  butter- 
fat  milk  received  from  producers  during  the  month  Of  May, 
1954.  These  prices  are  subject  to  verification  and  Correc¬ 
tion  after  audit. 

i 

I 

i 
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AREAS  10B,  IOC  AND  15A 

Class  I  Price  Class  II  Price 

Areas  10B  and  IOC  $5.17  per  cwt.  Areas  10B,  IOC  and  15A  $2,701  per  cwt. 
Area  15A  $5.39  per  cwt.  Buttcrfat  Differential  $  .073  per  cwt. 


Percent  of  Total 
Computed  Price  Producer 

per  cwt.  Before  Deliveries  Dealer 

Dealer  Deductions  Used  as  Class  I  Will  Pay 


Millard  A.  Fillmore  &  Sons,  Hudson 
Raymond  S.  Haitsma,  Northboro 
Frank  E.  Houghton,  Saxonville 
E.  E.  Peterson,  Framingham 

Sunshine  Dairy,  Inc.,  Framingham 
Waveney  Farm,  Inc.,  Framingham 
Fred  R.  Jones,  Concord 
United  Cooperative  Society 
of  Maynard 

Dairylcc,  Inc.,  West  Bridgewater 

W.  F.  Fickert  &  Son,  Middleboro 

Hillcrest  Farms  Dairy, 

West  Bridgewater 
H.  P.  Hood  &  Sons,  Inc., 

East  Bridgewater 
B.  A.  Kinsman  Dairy,  Middleboro 
Mclntirc ’s  Da  in',  Inc., 

Bridgewater 

Nook  Farm  Corporation,  Plymouth 
Producers’  Dairy  Company 
Brockton 


5.0701  86.25 

5.1309  98.42 

5.1073  97.46 

Rated  5.17  100. 

Excess  4.2758  63.77 

5.05261  95.28 

5.1729  100. 

5.1435  98.93 

Rated  4.9582  91.42 

Excess  2.701  none 

Rated  5.39  100. 

Excess  4.4751  65.98 

Rated  5.2995  97.83 

Excess  2.701  none 

Rated  5.39  100. 

Excess  3.4510  27.89 

5.20581  95.67 

4.8600  80.92 

Rated  5.39  100. 

Excess  5.39  100. 

5.1325  90.42 

Rated  5.39  100. 

Excess  3.6155  34.01 


*  Dealer  so  designated  has  notified  the  Division  of  Milk  Control  that  he  will 
pay  on  a  higher  Class  I  utilization  than  his  report  shows. 

i  As  dealers  so  designated  had  sales  in  more  than  one  area,  a  blended  Class  I 
price  was  used. 

Dealers  selling  in  the  above  listed  areas,  but  whose  names  do  not  appear  in 
this  announcement  (with  the  exception  of  those  dealers  operating  under  tem¬ 
porary  emergency  permits)  will  pay  their  producers  the  Class  I  price  for  the 
area  in  which  the  dealers’  sales  were  made. 


Issued  by  the  Division  of  Milk  Control 


June  15,  1954. . 


Jerry  Bond,  Jr. 
Director 
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COMMONWEALTH  OF  MASSACHUSETTS 
MILK  CONTROL  COMMISSION 

I 

41  Tremont  Street,  Boston 

ANNOUNCEMENT  OF  PRODUCER  PRICES — 
DECEMBER  1954 

The  Director  of  Milk  Control  has  computed  and  herewith 
announces  the  minimum  composite  and/or  minimujn  base 
and  excess  prices  which  the  following  milk  dealers  are,  on 
the  basis  of  each  milk  dealer’s  report,  required  by  the  or¬ 
ders  of  the  Milk  Control  Commission  to  pay  for  3.7%  butter- 
fat  milk  received  from  producers  during  the  month  |  of  De¬ 
cember,  1954.  These  prices  are  subject  to  verification  and 
correction  after  audit. 
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AREAS  10B,  IOC  AND  15A 


Class  I  Price 


Class  II  Price 


Areas  10B  and  IOC 
Area  15A 


Dealer 


$6.49  per  cwt.  Areas  10B,  IOC  and  15A  $3.00  per  cwt. 
$6.71  per  cwt.  Butterfat  Differential  $  .081  per  cwt. 


Computed  Price 
per  cwt.  Before 


Percent  of  Total 
Producer 
Deliveries 


Dealer 


Millard  A.  Fillmore  &  Sons,  Hudson 
Raymond  S.  Haitsma,  Northboro 
Frank  F.  Houghton,  Saxonville 
Enoch  E.  Peterson,  Framingham 

Sunshine  Dairy,  Inc.,  Framingham 
Waveney  Farm,  Inc.,  Framingham 
Fred  R.  Jones,  Concord 
United  Cooperative  Society 
of  Maynard 

Dairylce,  Inc.,  West  Bridgewater 

W.  F.  Fickert  &  Son, 

Middlcboro 

Hillcrcst  Farms  Dairy, 

West  Bridgewater 
H.  P.  Hood  &  Sons,  Inc., 

East  Bridgewater 
B.  A.  Kinsman  Dairy,  Middlcboro 
Mclntire’s  Dairy,  Inc., 

Bridgewater 

Nook  Farm  Corp.,  Plymouth 
Producers’  Dairy  Co., 

Brockton 


Deductions 

Used  as  Class 

6.4810 

99.74 

6.4342 

98.40 

6.4378 

98.50 

Rated 

6.3864 

97.03 

Excess 

none 

none 

6.28371 

94.09 

6.3792 

96.82 

6.4505 

98.87 

Rated 

6.5087 

100. 

Excess 

none 

none 

Rated 

6.71 

100. 

Excess 

6.1989 

86.22 

Rated 

6.71 

100. 

Excess 

6.2501 

87.60 

Rated 

6.71 

100. 

Excess 

6.3407 

90.04 

6.641 

100. 

6.6878 

99.40 

Rated 

6.71 

100. 

Excess 

6.71 

100. 

6.6739 

99.03 

Rated 

6.71 

100. 

Excess 

4.7683 

47.66 

6.71* 

6.71* 


*  Dealer  so  designated  has  notified  the  Division  of  Milk  Control  that  he  will 
pay  on  a  higher  Class  I  utilization  than  his  report  shows. 

i  As  dealers  so  designated  had  sales  in  more  than  one  area,  a  blended  Class  I 
price  was  used. 

Dealers  selling  in  the  above  listed  areas,  but  whose  names  do  not  appear  in 
this  announcement  (with  the  exception  of  those  dealers  operating  under  tem¬ 
porary  emergency  permits)  will  pay  their  producers  the  Class  I  price  for  the 
area  in  which  the  dealers’  sales  were  made. 


Issued  by  the  Division  of  Milk  Control 


Jerry  Bond,  Jr. 

Director 


January  14, 1955 
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Excerpts  from  Exhibit  No.  22 

RECAPITULATION— SHOWING  POPULATION,  AREA,  AND  POPULA¬ 
TION  PER  SQUARE  MILE  FOR  BOSTON,  SPRINGFIELD,  AND 
WORCESTER  FEDERAL  MARKETS  AND  AREAS  PROPOSED  FOR 
ANNEXATON 


Area 

Pop.  Per 

Population 

Sq.  Miles 

Sq.  Mile 

Current  Boston  Federal  Market 

2,175,627 

384.31 

5,661.12 

Proposed  Additions,  N.E.M.P.A. 

(Middlesex  County) 

71,003 

139.96 

507.31 

Total 

2,246,630 

524.27  Avg 

.  4,285.25 

Current  Boston  Federal  Market 

2,175,627 

384.31 

5,661.12 

Proposed  Additions,  Northern  Farms  and 

Maine  Dairymen  (Including  N.E.M.P.A. 

Seven  Towns) 

158,660 

535.72 

296.16 

Total 

2,334,287 

920.03  Avri.  2,537.19 

Current  Springfield  Federal  Market 

391,791 

310.73 

1,260.87 

Proposed  Additions,  N.E.M.P.A. 

(Franklin,  Hampshire,  and  Hampden 

Counties) 

116,521 

1,598.34 

72.90 

Total 

508,312 

1,909.07  Avg 

.  266.26 

Current  Worcester  Federal  Market 

279,258 

303.48 

920.19 

Proposed  Additions,  N.E.M.P.A. 

277,154 

1,297.83 

213.55 

Total 

556,412 

1,601.31  Avg 

.  347.47 

Current  Boston,  Springfield,  and 

Worcester  Federal  Markets 

2,846,676 

998.52 

2,850.90 

Proposed  Additions 

542,324 

3,406.52 

159.20 

Total 

3,389,000 

4,405.04  Avg 

.  769.35 

Compiled  by:  Massachusetts  Milk  Control  Comjnission 


Source:  Population — 1950  Census  Area — Massachusetts  Department j of  Public 
Works 


4/13/55 
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MONTHLY  BLENDED  PRODUCER  PRICES  PER  C.WT.  F.O.B.  CITY 
PLANTS  BOSTON,  MERRIMAC  VALLEY,  SPRINGFIELD, 
WORCESTER  FEDERAL  MARKETS  AND  STATE 
CONTROLLED  MARKETS  EXCLUSIVE 
OF  NEW  BEDFORD 


Mcrrimac 


1953 

Boston 

Valley 

Springfield 

Worcester 

M.C.C. 

Jan. 

$5.87 

$5.97 

$5.90 

$5.97 

$6.1449 

Feb. 

5.74 

5.86 

5.80 

5.85 

6.1356 

Mar. 

5.27 

5.38 

5.28 

5.35 

5.6790 

Apr. 

4.78 

4.79 

4.69 

4.73 

5.0296 

May 

4.65 

4.65 

4.54 

4.62 

4.9872 

Jun. 

4.68 

4.68 

4.63 

4.66 

5.0338 

Jul. 

5.04 

5.17 

4.98 

4.97 

5.2933 

Aug. 

5.24 

5.37 

5.22 

5.26 

5.5347 

Sep. 

5.66 

5.80 

5.76 

5.79 

5.9698 

Oct. 

5.85 

6.08 

6.03 

6.10 

6.4142 

Nov. 

5.82 

6.01 

5.92 

5.96 

6.3604 

Dec. 

5.71 

5.83 

5.83 

5.84 

6.3143 

1954 

Jan. 

5.59 

5.63 

5.61 

5.61 

6.1185 

Feb. 

5.44 

5.44 

5.40 

5.38 

5.9166 

Mar. 

5.12 

5.08 

5.06 

5.09 

5.5736 

Apr. 

4.64 

4.68 

4.68 

4.72 

5.3305 

May 

4.40 

4.43 

4.36 

4.43 

5.0851 

Jun. 

4.41 

4.46 

4.46 

4.50 

5.1485 

Jul. 

4.87 

5.09 

4.91 

4.93 

5.4437 

Aug. 

5.23 

o.35 

5.12 

5.19 

5.6253 

Sep. 

5.59 

5.71 

5.56 

5.66 

6.0243 

Oct. 

5.80 

5.93 

5.77 

5.94 

6.2569 

Nov. 

5.99 

6.10 

5.91 

6.04 

6.2709 

Dec. 

6.03 

6.17 

6.01 

6.16 

6.4520 

1955 

Jan. 

5.73 

5.87 

5.71 

5.85 

6.2747 

Feb. 

5.67 

5.77 

5.69 

5.81 

6.2032 

Mar. 

5.17 

5.28 

5.19 

5.28 

Jun. 

JuL 

Aug. 

Sep. 

Oct. 

Nov. 

Dec. 

Source:  Massachusetts  Milk  Control  Commission  Records  and  Market  Admin¬ 
istrator’s  Price  Reports 


Compiled  by:  Research  Section,  Massachusetts  Milk  Control  Commission 
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AMOUNT  OF  OUT-OF-STATE  RECEIPTS  CONCORD-FRAMIN0HAM- 
LINCOLN -NATICK-SUDBURY  -  W  A  YL  AND-WESTON  ! 
NEMPA  PROPOSAL  FOR  BOSTON 


Pounds 

September  1949 

64629 

“  1950 

200122 

“  1951 

192444 

“  1952 

251092 

“  1953 

257140 

**  1954 

190764 

January  1955 

184900 

i 


Classification  of  Dealers  by  Buying  Plans  in  Areas  Proposed  for 
Annexation  to  Boston,  Springfield,  and  Worcester 
Federal  Markets 


September,  1954 

Flat 

Composite 

Use 

Base  1 

Rating 

Use  P 

Total 

Dealers 

Buying 

From 

roducers 

Springfield  Market 

10 

10 

3 

23 

Worcester  Market 

42 

10 

4 

56 

Boston,  N.E.M.P.A.  Proposal 

1 

4 

2 

7 

Boston,  Northern  Farms  Proposal 

6 

6 

3 

15 

Totals 

59 

30 

12 

i  _____ 

101 
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Exhibit  No.  24 

Page  2  The  Market  Administrator’s  REVIEW  December,  1954 

FOUR-MARKET  STATISTICS 
October 


Prices  for  3.7%  Milk  per  Cwt.: 
Prices  to  Producers: 

City  Plants 
Country  Plants 
Class  I  Prices: 

City  Plants 
Country  Plants 
Class  II  Prices: 

City  Plants 
Country  Plants 
Butterfat  Differential 


Producer  Receipts  and  Class  I  Disposition : 

Receipts — Total  (In  Thousands  of  Pounds)  119,802  120,499 

Disposition— Class  I  (In  Thousands  of  Pounds)  77,777  75,385 

Percent  Assigned  to  Class  I  64.9%  62.6% 

Number  of  Producers: 

Massachusetts  265  302 

Outside  Massachusetts  12,224  12,576 

Total  12,489  12,878 

Deliveries  per  Day  per  Dairy  (In  Pounds)  309  302 


Prices  to  Producers:  The  city  plant  prices  shown  for  Boston,  Merrimack  Valley, 
Springfield,  and  Worcester  are  the  blended  prices  to  nearby  producers. 
The  country  plant  price  shown  for  Boston  is  the  blended  price  for  plants 
located  161-170  miles  from  Boston;  the  Merrimack  Valley  price  is  the 
blended  price  for  the  plant  at  Lisbon,  N.  H.;  the  Springfield  price  is  the 
blended  price  for  the  plant  at  Brattleboro,  Vt.;  and  the  Worcester  price 
is  the  blended  price  for  the  plant  at  South  Royalton,  Vt. 

Class  I  and  Class  II  Prices:  The  country  plant  Class  I  and  Class  II  prices 
shown  for  Boston  are  the  prices  for  the  161-170-mile  zone,  and  those  for 
Merrimack  Valley,  Springfield,  and  Worcester  are  the  prices  for  the  141- 
150-mile  zone. 

All  1953  figures  are  audited.  All  1954  figures  are  as  reported. 

The  above  figures  do  not  include  the  milk  of  producer-handlers. 


Boston 


1954 

1953 

$5.80 

$5.85 

4.86 

4.91 

6.17 

6.17 

5.69 

5.69 

3.662 

3.939 

3.293 

3.570 

.074 

.084 
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PRICES  PAID  TO  PRODUCERS  BY  UNREGULATED 

HANDLERS  PER  CWT.  OF  3.7%  MILKi 

I 


U5 


Month 

Bay  State- 
Chelsea  (1) 

Hood- 
Benson  (2) 

eo 

w 

<9 

6 
.  a 

o  £ 
o  2 

Deary  Bros.- 
Lyndon v.  (4) 

Dovinc- 
Lymc,  N.  H.  ( 

Valley  Vicw- 
Rutland  (6) 

1953 

July 

$4.10 

$4,075* 

$4,075* 

$4.16 

$4.15-4.18  ! 

$4.31 

Aug. 

4.30 

4.275* 

4.275* 

4.36 

4.40 

4.51 

Sep. 

4.72 

4.695* 

4.695* 

4.78 

4.65-4.83 ! 

4.93 

Oct. 

4.91 

4.885* 

4.885* 

5.00 

4.9o— o.OO  i 

5.12 

Nov. 

4.88 

4.855* 

4.855* 

4.93 

5.00-4.96  ! 

5.09 

Dec. 

4.77 

4.745* 

4.745* 

4.80 

4.75 

4.98 

1954 

Jan. 

4.65 

4.625* 

4.625* 

4.65 

4.65 

4.86 

Feb. 

4.50 

4.475* 

4.475* 

4.46 

4.52 

4.71 

Mar. 

4.18 

4.155* 

4.155* 

4.14 

4.20 

4.39 

Apr. 

3.70 

3.675* 

3.675* 

3.66 

3.63-3.72 

3.91 

May 

3.46 

3.435* 

3.435* 

3.42 

3.52 

3.67 

June 

3.47 

3.445* 

3.445* 

3.43 

3.45-3.43 

3.68 

July 

3.93 

3.905* 

3.905* 

4.07 

3.90-4.00 

4.14 

Aug. 

4.29 

4.265* 

4.265* 

4.37 

4.25-4.35 

4.50 

Sep. 

4.65 

4.625* 

4.625* 

4.73 

4.57-4.75 

4.86 

Oct. 

4.86 

4.835* 

4.835* 

4.95 

4.85-4.92 

5.07 

Nov. 

5.05 

5.025* 

5.025* 

5.06 

5.08-5.11 

5.26 

Dec. 

5.09 

5.065* 

5.065* 

5.10 

5.15 

5.30 

1 

(1)  Boston  17th  zone  blend. 

(2)  Boston  19th  zone  blend. 

(3)  Boston  18th  zone  blend. 

(4)  Boston  20th  zone  blend,  plus  premiums  ranging  from  4  to  18j  cents  in 
the  months  of  July  through  January. 

(5)  Producers  paid  for  semi-monthly  periods,  with  no  adjustment  from 
first  to  second-half  month.  Prices  reflect  Boston  17th  zone  blpnd,  plus 
premiums  ranging  from  0  to  20  cents.  Same  prices  paid  j  at  West 
Fairlee,  Vt. 

(6)  Boston  21st  zone  blend,  plus  25  cents — or  17th  zone  blend,  plus 1 21  cents. 

*  Plus  Golden  Crest  premiums  of  from  3.1  to  10  cents. 
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Exhibit  No.  40 

BLENDED  PRICES  TO  NEARBY  PRODUCERS 
(PER  CWT.  OF  3.7%  MILK) 


1953 

Month 

Boston 

(1) 

Jan. 

$5.87 

Feb. 

5.74 

Mar. 

5.27 

Apr. 

4.78 

May 

4.65 

June 

4.68 

July 

5.04 

Aug. 

5.24 

Sep. 

5.66 

Oct. 

5.85 

Nov. 

5.82 

Dec. 

5.71 

Year(5) 

$5.32 

1954 

Jan. 

$5.59 

Feb. 

5.44 

Mar. 

5.12 

Apr. 

4.64 

May 

4.40 

June 

4.41 

July 

4.87 

Aug. 

5.23 

Sep. 

5.59 

Oct. 

5.80 

Nov. 

5.99 

Dec. 

6.03 

(1)  Federal  Market  Administrator. 

•  *  * 

(5)  Weighted  Averages  for  Boston,  Merrimack  Valley,  Springfield  and 
Worcester,  simple  averages  for  other  markets. 
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Exhibit  No.  48 

Building  Permits  Summary — Year  1953 

146  Municipalities  in  Massachusetts 

THE  COMMONWEALTH  OF  MASSACHUSETTS  j 
DEPARTMENT  OF  LABOR  AND  INDUSTRIES 
DIVISION  OF  STATISTICS 
90  TREMONT  STREET,  BOSTON 

I 

BUILDING  PERMIT  APPLICATIONS  IN  146  MUNICI¬ 
PALITIES  IN  MASSACHUSETTS,  YEAR,  1953 

! 

********1** 

The  more  important  projects  planned  during  the  year 
1953  (those  estimated  to  cost  $400,000  or  over)  jwere  as 
follows : 


Municipality 


Nature  of  Construction  Planned 


Estimated  Cost 


Framingham  125  units  for  125  families,  Fram- 


*  * 

Natick 

*  * 

Wayland 


ingham  Housing  Authority 

#  •  m  #  # 

New  Senior  high  school 


Elementary  school 


$1,374,425 

•  * 

4ooo,ooo 

*  • 

500,000 
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Table  IV 

Summary  of  Building  Permit  Applications  in  Massachusetts 
During  the  Year  1953  in  Each  of  146  Municipalities: 
By  Classes  of  Projects. 


New  Buildings  Additions, 

— ^ Alterations  Totals-All 

Residental  Non-residental  &  Repairs  Classes  Combined 


Municipalities 

No.  of 
Bldgs. 

Estimated 

Cost 

Fam. 

Acco. 

No.  of  Est. 
Bldgs.  Cost 

No.  of 
Bldgs. 

Estimated  No.  of  Estimated 
Cost  Bldgs.  Cost 

*  #  ♦ 

Framingham 

» 

663 

#  « 

6,288,075 

* 

662 

*  # 

86  275,870 

#  # 

# 

146 

♦  * 

285,670 

#  * 

# 

895 

*  ♦ 

6,849,615 

Natick 

353 

3,648,800 

353 

56  3,139,700 

118 

341,590 

527 

7,130,090 

Wayland 

183 

2,074,500 

183 

20  707,000 

35 

39,450 

238 

2,820,950 

Weston 

78 

1,400,540 

78 

19  121,825 

40 

113,700 

137 

1,636,065 

Table  V 


Family  Accommodations  Planned  in  Each  of  146  Munici¬ 
palities  in  1953 ,  by  Kinds  of  Structures 

Housekeeping  Dwellings — 


Strictly  Residential — 

- 

With  Stores 
Therein — 

■Total  Number  of — 

House-  Family 
keeping  Accom- 
Dwell-  mods- 
ings  tions 

Number  of — 

%vTotal 

Munici¬ 

palities 

One- 

family 

Dwell¬ 

ings 

Two- 

family 

Dwell¬ 

ings 

Multi-family 
Dwellings — 

Camps. 

Cabins 

and 

Summer 

Cot¬ 

tages 

Non- 

house¬ 

keep¬ 

ing 

Dwell¬ 

ings 

-  N  Umbel1. 

A» 

Kinds 

of 

Dwell¬ 

ings 

Num¬ 

ber 

Family 

Accom¬ 

moda¬ 

tions 

Num¬ 

ber 

Family 

Accom¬ 

moda¬ 

tions 

Framingham 
»  »  # 

660 

# 

1 

» 

* 

♦ 

* 

# 

661 

* 

662 

* 

1 

»  » 

1 

663 

Natick 

353 

353 

353 

— 

353 

Wayland 

183 

183 

183 

— 

183 

*  #  « 

♦ 

# 

♦ 

# 

* 

# 

♦ 

« 

«  « 

«  # 

Weston 

78 

— 

— 

— 

— 

— 

78 

78 

— 

— 

78 
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Building  Permits  Summary — Year  1954 

164  Municipalities  in  Massachusetts 

U.  S.  DEPARTMENT  OF  LABOR 
BUREAU  OF  LABOR  STATISTICS 
18  OLIVER  STREET 
BOSTON  10,  MASSACHUSETTS 

THE  COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  LABOR  AND  INDUSTRIES 
DIVISION  OF  STATISTICS 

90  TREMONT  STREET,  BOSTON  8,  MASSACHUSETTS  j 

BUILDING  PERMIT  APPLICATIONS  IN  164  MUNICI¬ 
PALITIES  IN  MASSACHUSETTS,  YEAR  1954 


The  more  important  projects  planned  during  th6  year 
1954  (those  estimated  to  cost  $400,000  or  over)  are  listed 
below.  The  individual  monthly  releases  list  those  projects 
costing  $200,000  or  over. 

Municipality  Nature  of  Construction  Planned  Estimated  Cost 


•  * 

Framingham 

#  *  *  •  «  * 

l — Parochial  School,  Marian  High 

*  !  * 

i 

j 

School 

$  900,000 

Additions  to  two  schools 

400,000 

♦  # 

Natick 

W  #  #  w  W  » 

— 3  buildings  for  Carling  Brewing 

*  j  * 

| 

i 

Company 

3,603,648 

#  i  • 

Wayland 

— Research  Laboratory  for  Ray- 

| 

theon  Co. 

850,000 

Weston 

«  • 

♦  #  #  *  *  * 

— Library 

#  ;  # 

550,000 

1 

*  1  # 
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Exhibit  No.  50 

Table  IV 

Summary  of  Building  Permit  Applications  in  Massachusetts 
During  the  Year  1954  in  Each  of  164  Municipalities: 
By  Classes  of  Projects. 


New  Building  Additions,  Altera-  Total — All 

Residential —  Non-Residential —  tions  &  Repairs  Classes  Combined 


Munici¬ 

pali¬ 

ties 

No.  of 
Build¬ 
ings 

Esti¬ 

mated 

Cost 

Fam. 

Acco. 

Prov. 

No.  of 
Build¬ 
ings 

Esti¬ 

mated 

Cost 

No.  of 
Build¬ 
ings 

Esti¬ 

mated 

Cost 

No.  of 
Build¬ 
ings 

Esti¬ 

mated 

Cost 

Framingham  723 

7,427,370 

765 

85 

1,155,511 

»  * 

142 

808,819 

950 

9,391,700 

Natick 

217 

2,328,833 

217 

40 

4,217,448 

153 

246,830 

410 

6,793,111 

Way  land 

138 

1,766,000 

137 

23 

876,175 

#  * 

43 

86,750 

204 

2,728,925 

Weston 

113 

2,094,000 

113 

16 

559,918 

48 

172,100 

177 

2,826,018 

Exhibit  No.  50 

LIST  OF  MILK  DEALERS  SELLING  MILK  IN 
SELECTED  TOWNS  OR  CITIES  IN  MIDDLESEX 
COUNTY,  MASSACHUSETTS 

Framingham,  Mass. 

David  Buttrick  Co. 

Bellows  Falls  Coop.  Cry. 

R.  W.  Coffin  &  Son,  Inc. 

Deerfoot  Farms  Milk  Co. 

Eastleigh  Farms 
Garelick  Bros.  Farms,  Inc. 

Hillcrest  Dairy,  Inc. 

Hillcrest  Farm 

H.  P.  Hood  &  Sons,  Inc. 

Jensen’s  Wayside  Dairy 
Donald  P.  Mayo 
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i 

Sunshine  Dairy,  Inc. 

Somerville  Cream  Co.,  Inc. 

Twin  Maple  Farm 

United  Farmers  of  New  England,  Inc. 

Valley  Farm 

Waveney  Farm 

Woodland  Dairy  Farm 

Willow  Farm 

White  Bros.  Milk  Co. 

Whiting  Milk  Co. 

Woodland  Dairy  Inc. 

Natick,  Mass. 

George  L.  Chapin  Dairy  Inc. 

Deerfoot  Farms  Milk  Co. 

Fairfield  Dairy 
Fairview  Dairy 
Garelick  Bros.  Farm 
Hillcrest  Farm 
H.  P.  Hood  &  Sons,  Inc. 

Jensens  Wayside  Dairy 
Needham  Dairy 

New  England  Milk  Producers’  Association 
Somerville  Cream  Co. 

Sunshine  Dairy 

United  Farmers  of  New  England 
Valley  Farm 
Waveney  Farm  Inc. 

Whiting  Milk  Co. 

Woodland  Dairy 
Twin  Maple  Farm 
White  Bros.  Milk  Co. 

Wayland,  Mass* 

Clark  Dairy 
Deerfoot  Farms 
H.  P.  Hood  &  Sons,  Inc. 

Source:  Town  Clerk  or  Board  of  Health  unless  otherwise  indicate^. 
*  Partial  lists  obtained  from  other  sources. 
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White  Bros.  Milk  Co. 

Whiting  Milk  Co. 

Willow  Farm 
Woodland  Dairy 
Weston,  Mass. 

David  Bnttrick  Co. 

George  L.  Chapin  Dairy 
John  H.  Clark 
Deerfoot  Farms 
De  Normandie  &  Verrill 
Maple  Hill  Farm  Dairy,  Inc. 

H.  P.  Hood  &  Sons,  Inc. 

A.  J.  MacNeil  &  Sons 

New  England  Milk  Producers’  Association 
A.  W.  Recka  Dairy 
H.  L.  Stone  Dairy,  Inc. 

United  Farmers  of  New  England 
Valley  Farm 
George  E.  Ware  Co. 

White  Bros.  Milk  Co. 

Whiting  Milk  Co. 

Willow  Farm 
Woodland  Dairy,  Inc. 


Exhibit  No.  51 

POPULATION  OF  SELECTED  TOWNS 
IN  MIDDLESEX  COUNTY,  MASS. 


State  * 

U.  S.* 

Est.  of 

Census 

Census 

Population 

1945 

1950 

1955 

Wayland 

3,901 

4,407 

4,913 

Weston 

4,473 

5,026 

5,579 

Framingham 

25,502 

28,086 

30,670 

Natick 

15,789 

19,838 

23,887 

*  Manual  for  use  of  General  Court  for  1953-1954  pp.  225-226.  Prepared  by 
Clifton  E.  Whitney. 
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WAVENEY  FARM  INC.,  PLEASANT  STREET,  FRAMINGHAM,  MASS. 


1954 

Production 

Boston 

Price 

Boston 

Amount 

Area  10B 
Price 

Area  10B 
Amount 

Area  10B 
Over  Boston 

January 

122,348 

$5.59 

$  6,839.25 

$6.27 

$  7,671.22 

$  831.97 

February 

121,322 

5.44 

6,599.92 

6.05 

7,339.9$ 

740.06 

March 

161,658 

5.12 

8,276.89 

5.61 

9,069.01 

792.12 

April 

166,987 

4.64 

7,748.20 

5.39 

9,000.6$ 

1,252.40 

May 

181,978 

4.40 

8,007.03 

5.17 

9,408.2$ 

1,401.23 

Juno 

162,216 

4.41 

7,153.73 

5.17 

8,386.57 

1,232.84 

July 

149,998 

4.87 

7,304.90 

5.39 

8,084.89 

779.99 

August 

144,960 

5.23 

7,581.41 

5.61 

8,132.26, 

550.85 

September 

133,310 

5.59 

7,452.03 

6.05 

8,065.26! 

613.23 

October 

127,858 

5.80 

7,415.76 

6.27 

8,016.70! 

600.94 

November 

115,866 

5.99 

6,940.37 

6.27 

7,264.80] 

324.43 

December 

119,638 

6.03 

7,214.17 

6.49 

7,764.51 

550.34 

1,853,835 

$88,533.66 

$98,204.06 

$9,670.40 

1955 

January 

131,184 

5.73 

7,516.84 

6.27 

8,225.24 

708.40 

February 

124,760 

5.67 

7,073.89 

6.27 

7,822.45 

748.56 

1 

255,944 

$14,590.73 

$16,047.69 

$1,456.96 

\ 

\ 

\ 


I 


I 

I 


I 
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LOSS  TO  114  MEMBERS  OF  CENTRAL  MASSACHUSETTS  DAIRY  ASSOCIATION 

April  25,  1955 

Prepared  for  Arthur  Schofield,  President,  Central  Massachusetts  Dairy  Assoc. 
Member  #1  Yearly  Loss: $:520.00  Member  #31  Yearly  Loss:  $  780.00 


tt 

o 

‘  “  260.00 

“  32 

ii  ti 

156.00 

tt 

3 

*  “  520.00 

“  33 

tt  it 

780.00 

it 

4 

*  “  520.00 

“  34 

it  tt 

780.00 

ti 

5 

*  “  520.00 

“  35 

it  it 

520.00 

ii 

6 

‘  “  520.00 

“  36 

tt  it 

1,560.00 

it 

7 

•  “  1,040.00 

“  37 

tt  tt 

416.00 

it 

8 

‘  “  780.00 

“  38 

it  it 

1,300.00 

it 

9 

*  “  520.00 

“  39 

ii  it 

780.00 

tt 

10 

‘  “  260.00 

“  40 

tt  it 

1,040.00 

a 

11 

«  “  3,640.00 

41 

it  tt 

780.00 

a 

12 

*  “  572.00 

44  42 

tt  ti 

520.00 

a 

13 

«  “  1,040.00 

“  43 

ti  it 

520.00 

tt 

14 

*  “  520.00 

“  44 

it  tt 

780.00 

tt 

15 

*  “  624.00 

“  45 

ti  ii 

780.00 

tt 

16 

*  “  728.00 

“  46 

ii  it 

1,300.00 

tt 

17 

‘  “  1,300.00 

«  47 

tt  ii 

780.00 

tt 

18  P-D 

«  “  890.00 

“  48 

tt  ii 

1,300.00 

tt 

19 

*  “  1,040.00 

“  49 

tt  it 

520.00 

tt 

20 

«  14  2,600.00 

“  50 

it  it 

520.00 

tt 

21  P-D 

‘  “  780.00 

“  51 

ii  it 

1,224.00 

tt 

22 

*  “  728.00 

“  52  P-D 

it  it 

5,200.00 

a 

23 

‘  “  104.00 

“  53 

it  it 

1,720.00 

tt 

24 

‘  “  1,300.00 

“  54 

ii  it 

546.00 

it 

25 

‘  “  520.00 

“  55 

ii  it 

1,720.00 

tt 

26 

4  “  260.00 

“  56 

it  it 

1,456.00 

tt 

27 

‘  “  546.00 

“  57 

tt  it 

312.00 

it 

28 

*  «  390.00 

“  58 

it  ti 

364.00 

tt 

29 

‘  “  2,600.00 

59 

it  tt 

780.00 

tt 

30 

‘  “  780.00 

«*  60 

it  ft 

780.00 
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Member  #61 

Yearly  Lose: 

$1,560.00 

Member  #91  Yearly  Loss: 

$  780.00 

“  62 

ii 

tt 

780.00 

tt 

92  “ 

it 

780.00 

“  63 

it 

a 

520.00 

tt 

93  “ 

520.00 

“  64 

it 

tt 

728.00 

tt 

94  ** 

it 

104.00 

“  65 

it 

tt 

719.72 

it 

95  “ 

“ 

260.00 

**  66 

it 

a 

1,456.00 

tt 

96  “ 

a 

780.00 

“  67 

a 

tt 

810.00 

tt 

97  “ 

“ 

520.00 

“  68 

it 

it 

520.00 

tt 

98  “ 

tt 

1,200.00 

“  69 

a 

tt 

454.00 

tt 

99  “ 

1,510.10 

**  70 

a 

tt 

780.00 

tt 

100  “ 

780.00 

“  71 

tt 

1 1 

520.00 

i  t 

101  “ 

<< 

624.00 

*•  72 

i  t 

a 

520.00 

tt 

102  “ 

« 

818.00 

“  73 

a 

a 

728.00 

tt 

103  “ 

a 

1,720.00 

“  74 

a 

tt 

117.00 

tt 

104  “ 

tt 

728.00 

“  75 

tt 

a 

728.00 

it 

105  “ 

890.00 

"  76 

tt 

it 

1,040.00 

ii 

106  ** 

tt 

260.00 

“  77 

tt 

tt 

1,456.00 

tt 

107  “ 

520.00 

**  78 

1 1 

tt 

810.00 

tt 

108 

520.00 

“  79 

tt 

it 

1,300.00 

tt 

109  “ 

800.80 

“  80 

tt 

it 

572.00 

tt 

110  “ 

a 

728.00 

••  81 

tt 

tt 

182.00 

ft 

111  “ 

2,600.00 

“  82 

tt 

it 

520.00 

ii 

112  “ 

tt 

890.00 

“  83 

it 

it 

520.00 

tt 

113 

a 

208.00 

“  84 

tt 

it 

2,184.00 

ft 

114  P-D  “ 

tt 

1,720.00 

“  85 

a 

it 

546.00 

Total 

$101,380.12 

“  86 

it 

tt 

260.00 

“  87 

tt 

tt 

454.00 

“  88 

tt 

it 

2,600.00 

“  89 

tt 

tt 

624.00 

“  90 

tt 

tt 

520.00 

I 
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CITIES  AND  TOWNS  IN  MIDDLESEX  COUNTY  PROPOSED  FOR  ADDITION 
TO  BOSTON  FEDERAL  MARKET,  SHOWING  POPULATION 
AND  AREA  IN  SQUARE  MILES. 


Middlesex  County 

Current  Boston 

FEDERjAL  Market 

N.E.MP.A.  Proposal  Population 

Area 

Population 

Area 

Concord 

28,086 

25.54 

Arlington 

44,353 

5.58 

Framingham 

8,623 

25.77 

Bedford 

5*234 

13.85 

Lincoln 

2,427 

14.92 

Belmont 

27,381 

4.66 

Natick 

19,838 

15.99 

Beverly 

281884 

15.36 

Sudbury 

2,596 

24.50 

Boston 

8011444 

45.40 

Wayland 

4,407 

15.88 

Braintree 

23*161 

14.41 

Weston 

5,026 

17.36 

Brookline 

57*589 

6.82 

Cambridge 

120*740 

7.14 

Total 

71,003 

139.96 

Chelsea 

38,912 

2.17 

Dedham 

18*487 

10.79 

Northern  Farms  Proposal 

Everett 

45,982 

3.75 

Exclusive  of  Above  Seven 

Lexington 

17*335 

16.63 

Towns 

Lynn 

99*738 

11.21 

Acton 

3,510 

20.31 

Malden 

59*804 

5.13 

Ashby 

1,464 

23.94 

Marblehead 

13*765 

4.42 

Ashland 

3,500 

12.96 

Medford 

66*113 

8.76 

Ayer 

5,740 

9.34 

Melrose 

26,988 

4.80 

Boxborough 

439 

10.40 

Milton 

22,395 

13.20 

Burlington 

3,250 

11.88 

Nahant 

2*679 

1.06 

Carlisle 

876 

15.44 

Needham 

16,313 

12.75 

Dunstable 

522 

17.18 

Newton 

81,994 

18.33 

Groton 

2,889 

33.19 

Peabody 

22,645 

16.81 

Holliston 

3,753 

19.10 

Quincy 

83, $35 

16.64 

Hopkinton 

3,486 

27.92 

Reading 

14,p06 

9.85 

Hudson 

8,211 

11.81 

Revere 

36,763 

6.32 

Littleton 

2,349 

17.34 

Salem 

41,880 

8.18 

Marlborough 

15,756 

22.04 

Saugus 

17,162 

11.58 

Maynard 

6,978 

5.35 

Somerville 

102, $51 

4.12 

North  Reading 

4,402 

13.53 

Stoneham 

13,229 

6.66 

Pepperell 

3,460 

22.99 

Swampscott 

11,580 

3.10 

Sherbom 

1,245 

17.12 

Wakefield 

19,633 

7.89 

Shirley 

4,271 

16.03 

Waltham 

47,187 

13.52 

Stow 

1,700 

17.94 

Watertown 

37,$29 

4.17 

Townsend 

2,817 

32.83 

Wellesley 

20,549 

10.51 

Wilmington 

7,039 

17.12 

Weymouth 

32,690 

17.72 

Winchester 

15,609 

6.28 

Total 

87,657 

395.76 

Winthrop 

19,496 

1.63 

N.E.M.P.A.  Proposal 

71,003 

139.96 

Woburn 

20,492 

13.11 

Northern  Farms 

Total 

2,175,627 

384.31 

Grand  Total 

158,660 

535.72 

Proposed  Additions: 

| 

Middlesex  N.E.M.P.A. 

71,p03 

139.96 

Northern  Farms 

87,657 

395.76 

Grand  Total 

2, 334, $87 

920.03 

Compiled  by:  Massachusetts  Milk  Control  Commission 

Source:  Population — 1950  Census,  Area — Massachusetts  Department  of  Publip  Works 


i 
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CITIES  AND  TOWNS  IN  MIDDLESEX  COUNTY  PROPOSED  FOR  ADDITION 
TO  BOSTON  FEDERAL  MARKET,  SHOWING  AREA  IN  SQUARE  MILES 
AND  POPULATION  PER  SQUARE  MILE. 


Middlesex 

County 

Current  Boston 

Federal  Market 

Pop.  Per 

Pop.  Per 

N.E.M.P.A.  Proposal 

Sq.  Mile 

Area 

Sq.  Mile 

Area 

Concord 

334.61 

25.77 

Arlington 

7,948.57 

5.58 

Framingham 

1,099.69 

25.54 

Bedford 

377.91 

13.85 

Lincoln 

162.67 

14.92 

Belmont 

5,875.75 

4.66 

Natick 

1,240.65 

15.99 

Beverley 

1,880.47 

15.36 

Sudbury 

105.96 

24.50 

Boston 

17,652.95 

45.40 

Wayland 

277.52 

15.88 

Braintree 

1,607.29 

14.41 

Weston 

289.52 

17.36 

Brookline 

8,444.13 

6.82 

Cambridge 

16,910.36 

7.14 

Total 

507.31 

139.96 

Chelsea 

17,931.80 

2.17 

Dedham 

1,713.35 

10.79 

Northern  Farms  Proposal 

Everett 

12,261.87 

3.75 

Exclusive  of  Above  Seven 

Lexington 

1,042.39 

16.63 

Towns 

Lynn 

8,897.23 

11.21 

Malden 

11,657.70 

5.13 

Acton 

172.82 

20.31 

Marblehead 

3,114.25 

4.42 

Ashby 

61.15 

23.94 

Medford 

7,547.15 

8.76 

Ashland 

270.06 

12.96 

Melrose 

5,622.50 

4.80 

Ayer 

614.56 

9.34 

Milton 

1,696.59 

13.20 

Boxborough 

42.21 

10.40 

Nahant 

2,527.36 

1.06 

Burlington 

273.57 

11.88 

Needham 

1,279.45 

12.75 

Carlisle 

56.74 

15.44 

Newton 

4,473.21 

18.33 

Dunstable 

30.38 

17.18 

Peabody 

1,347.11 

16.81 

Groton 

87.04 

33.19 

Quincy 

5,038.16 

16.64 

Holliston 

196.49 

19.10 

Reading 

1,421.93 

9.85 

Hopkinton 

124.86 

27.92 

Revere 

5,816.93 

6.32 

Hudson 

695.26 

11.81 

Salem 

5,119.80 

8.18 

Littleton 

135.47 

17.34 

Saugus 

1,482.04 

11.58 

Marlborough 

714.88 

22.04 

Somerville 

24,842.47 

4.12 

Maynard 

1,304.30 

5.35 

Stoneham 

1,986.34 

6.66 

North  Reading 

325.35 

13.53 

Swampscott 

3,735.48 

3.10 

Pepperell 

150.50 

22.99 

Wakefield 

2,488.34 

7.89 

Sherbom 

72.72 

17.12 

Waltham 

3,490.16 

13.52 

Shirley 

266.44 

16.03 

Watertown 

8,951.80 

4.17 

Stow 

94.76 

17.94 

Wellesley 

1,955.19 

10.51 

Townsend 

85.81 

32.83 

Weymouth 

1,844,81 

17.72 

Wilmington 

411.16 

17.12 

Winchester 

2,469.59 

6.28 

Winthrop 

11,960.74 

1.63 

Total 

221.49 

395.76 

Woburn 

1,563.08 

13.11 

N.E.M.P.A.  Proposal 

507.31 

139.96 

Total 

5,661.12 

384.31 

Northern  Farms 

Proposed  Additions : 

Grand  Total 

296.16 

535.72 

Middlesex  N.E.M.P.A. 

507.31 

139.96 

Northern  Farms 

221.49 

395.76 

Grand  Total 

2,537.19 

920.03 

Compiled  by:  Massachusetts  Milk  Control  Commission 

Source:  Population — 1950  Census,  Area — Massachusetts  Department  of  Public  Works 
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NUMBER  OF  PRODUCER-DEALERS  WHO  HAVE  OWN  PRODUCTION  AND 
BUY  FROM  OTHER  PRODUCERS  FOR  MARKETS  PROPOSED 
FOR  ANNEXATION  TO  BOSTON 


Boston  Market 

Number 

From 

N.E.M.P.A. 

of 

Mass. 

Own 

Total 

Proposal 

Producers 

Producers 

Production 

Pounds 

Producer-Dealer  A 

2 

42,381 

19,767 

62,148 

B 

1 

16,770 

10,750 

27,520 

C 

18 

220,743 

19,139 

239,882 

D 

6 

59,408 

73,902 

133,310 

E 

15 

176,871 

32,555 

293,608 

Totals 

62 

516,173 

156,113 

756,468 

Northern  Farms 

Proposal 

Producer-Dealer  A 

2 

42,381 

19,767 

62,148 

B 

1 

16,770 

10,750 

27,520 

C 

18 

220,743 

19,139 

239,882 

D 

6 

59,408 

73,902 

133,310 

E 

15 

176,871 

32,555 

293,608 

F 

1 

10,864 

10,455 

21,319 

Totals 

63 

527,037 

166,568 

777,787 

Compiled  by:  Massachusetts  Milk  Control  Commission 
(21)  4/14/55 


MILK  RECEIPTS  IN  POUNDS  FOR  AREA  PROPOSED  FOR  ADDITION  TO 
BOSTON  MARKET  SEPTEMBER,  1949-1954  AND  JANUARTj-,  1955 

Concord- Framingham-Lincoln-Natick-Sudbury-Wayland-Weston 
N.E.M.P.A.  Proposal  tor  Boston 


Dealers 

Out  of 

Outside 

Total 

Percentage 

Own 

Mass. 

Mass. 

State 

Unregulated 

Receipts 

Unregulated 

Prod. 

Prods. 

Dealers 

Prod. 

Milk 

Pounds 

Milk 

Sep.,  1949 

151,883 

965,744 

24,332 

14,491 

50,138 

1 ,206,688 

4.16 

Sep.,  1950 

152,100 

842,602 

71,555 

— 

200,122 

1,266,379 

15.80 

Sep.,  1951 

132,884 

894,838 

115,593 

— 

192,444 

1,335,^59 

14.41 

Sep.,  1952 

139,424 

918,712 

114,922 

— 

251,092 

1,424,{l50 

17.63 

Sep.,  1953 

136,207 

960,710 

233,285 

— 

257,140 

1,587,342 

16.20 

Sep.,  1954 

187,073 

1,047,183 

235,447 

— 

190,764 

1,660, £67 

11.49 

Jan.,  1955 

196,186 

1,180,149 

188,025 

— 

184,900 

1,749,260 

10.57 
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Northern  Farms  Inc.  &  Maine  Dairymen 's  Ass  ’n.  Inc. 
Proposal  tor  Boston 


Dealers 

Own 

Mass. 

Mass. 

Out  of 
State 

Outside 

Unregulated 

Total 

Receipts 

Percentage 

Unregulated 

Prod. 

Prods. 

Dealers 

Prod. 

Milk 

Pounds 

Milk 

Sep.,  1949 

235,047 

1,425,683 

74,642 

14,491 

50,138 

1,800,001 

2.79 

Sep.,  1950 

229,334 

1,323,541 

1,322,740 

104,412 

— 

200,122 

1,857,409 

10.77 

Sep.,  1951 

216,333 

173,392 

— 

192,444 

1,904,909 

10.10 

Sep.,  1952 

217,090 

1,401,039 

183,859 

— 

251,092 

2,053,080 

12.23 

Sep.,  1953 

224,219 

1,396,674 

298,333 

— 

257,140 

2,176,366 

11.82 

Sep.,  1954 

265,541 

1,538,920 

251,609 

— 

190,764 

2,246,834 

8.49 

Jan.,  1955 

280,125 

1,664,809 

218,728 

— 

184,900 

2,348,562 

7.87 

Compiled  by:  Massachusetts  Milk  Control  Commission 
4/14/55 
(20) 


SEASONALITY  OF  RECEIPTS  IN  THE  STATE  AREA  PROPOSED  FOR  ADDITION  TO 

BOSTON  N.E.M.P.A.  PROPOSAL 

1952  1953  1954 

■ 

June  November  June  November  June  November 
Pounds  Pounds  Pounds 

Dealers  Own  Production  165,484  142,020  178,549  135,570  192,825  169,676 

Massachusetts  Producers  981,814  883,843  1,142,986  925,765  1,167,588  1,035,190 

Mass.  Dealers  46,970  136,919  89,230  243,284  87,656  259,411 

Outside  Unregulated  Milk  151,962  252,840  106,038  245,788  102,942  213,960 


Total  Receipts— Pounds  1,346,230  1,415,622  1,516,703  1,550,407  1,551,011  1,678,237 

i  NORTHERN  FARMS,  INC.  AND  MAINE  DAIRYMEN’S  ASSOCIATION,  INC. 

PROPOSAL  FOR  BOSTON 

1952  1953  1954 

'  June  November  June  November  June  November 

Pounds  Pounds  Pounds 

Dealers  Own  Production  260,105  217,823  273,055  216,339  281,104  261,728 

Massachusetts  Producers  1,483,302  1,268,757  1,637,234  1,352,300  1,647,374  1,468,498 

Mass.  Dealers  38,585  209,501  102,373  294,127  114,782  319,007 

Outside  Unregulated  Milk  151,962  252,840  106,038  245,788  102,942  213,960 


Total  Receipts— Pounds  1,933,954  1,948,921  2,118,700  2,108,554  2,146,202  2,263,193 

Compiled  by:  Massachusetts  Milk  Control  Commission 

4/14/55 
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Exhibit  No.  57-B 

CLASS  I  SALES— N.E.M.P.A.  BOSTON  PROPOSAli 

I 


Sales 
Retail  and 
Wholesale 

Sales  to 
Dealers 
Inside 
Area 

Sales  to 
Dealers 
Outside 
Area 

Total 

Sales 

Pounds 

Less 

Purchases 

f'rom 

Dealers 

Ijnside 

Jlrea 

Net  Sales 

Sept.  ’49 

1,165,183 

1,634 

7,224 

1,174,041 

i?  75 

1,172,766 

Sept.  ’50 

1,209,324 

15,010 

13,960 

1,238,294 

2j,145 

1,236,149 

Sept.  ’51 

1,275,595 

510 

16,727 

1,292,832 

425 

1,292,407 

Sept.  ’52 

1,347,626 

1,075 

26,470 

1,375,171 

4^450 

1,370,721 

Sept.  ’53 

1,375,995 

•  • 

148,222 

1,524,217 

1,524,217 

Sept.  ’54 

1,453,323 

2,532 

139,919 

1,595,774 

2.456 

1,593,318 

Jan.  '55 

1,561,643 

-  • 

152,393 

1,714,036 

1 

•  • 

1 

1,714,036 

| 

CLASS  I  SALES— NORTHERN  FARMS  PROPOSAL  I 


Sales 

Retail  and 
Wholesale 

Sales  to 
Dealers 
Inside 
Area 

Sales  to 
Dealers 
Outside 
Area 

Total 

Sales 

Pounds 

Less 

Purchases 

F'om 

Dealers 

Inside 

A|rea 

Net  Sales 

Sept.  ’49 

1,741,547 

80,364 

3,151 

1,825,062 

46,^49 

1,778,613 

Sept.  '50 

1,799,000 

59,857 

1,460 

1,860,317 

13,^67 

1,846,550 

Sept.  '51 

1,875,534 

27,724 

5,044 

1,903,302 

20,<j91 

1,887,311 

Sept.  '52 

1,951,187 

75,920 

4,016 

2,031,123 

34,627 

1,996,496 

Sept.  ’53 

1,926,794 

203,053 

4,487 

2,134,334 

32,242 

2,102,092 

Sept.  '54 

1,988,681 

204,187 

5,351 

2,198,219 

40,313 

2,157,906 

Jan.  ’55 

2,132,847 

217,064 

15,066 

2,364,977 

38,^09 

2,326,368 

Compiled  by:  Massachusetts  Milk  Control  Commission. 


4/27/55 
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Northern  Farms 

Inc.  &  Maine  Dairymen's  Ass’n.  Inc. 

Proposal 

for  Boston 

Dealers 

Out  of 

Outside 

Total 

Percentage 

Own 

Mass. 

Mass. 

State 

Unregulated 

Receipts 

Unregulated. 

Prod. 

Prods. 

Dealers 

Prod. 

Milk 

Pounds 

Milk 

Sep.,  1949 

235,047 

1,425,683 

74,642 

14,491 

50,138 

1,800,001 

2.79 

Sep.,  1950 

229,334 

1,323,541 

104,412 

— 

200,122 

1,857,409 

10.77 

Sep.,  1951 

216,333 

1,322,740 

173,392 

— 

192,444 

1,904,909 

10.10 

Sep.,  1952 

217,090 

1,401,039 

183,859 

— 

251,092 

2,053,080 

12.23 

Sep.,  1953 

224,219 

1,396,674 

298,333 

— 

257,140 

2,176,366 

11.82 

Sep.,  1954 

265,541 

1,538,920 

251,609 

— 

190,764 

2,246,834 

8.49 

Jan.,  1955 

280,125 

1,664,809 

218,728 

— 

184,900 

2,348,562 

7.87 

Compiled  by:  Massachusetts  Milk  Control  Commission 

4/14/55 

(20) 


SEASONALITY  OF  RECEIPTS  IN  THE  STATE  AREA  PROPOSED  FOR  ADDITION  TO 

BOSTON  N.E.M.P.A.  PROPOSAL 


1952 


1953 


1954 


Dealers  Own  Production 
Massachusetts  Producers 
:  Mass.  Dealers 
!  Outside  Unregulated  Milk 

Total  Receipts — Pounds 


Dealers  Own  Production 
Massachusetts  Producers 
Mass.  Dealers 
Outside  Unregulated  Milk 


Total  Receipts — Pounds 
Compiled  by:  Massachusetts  Milk  Control  Commission 


June 

November 

June 

November 

June 

November 

Pounds 

Pounds 

Pounds 

165,484 

142,020 

178,549 

135,570 

192,825 

169,676 

981,814 

883,843 

1,142,986 

925,765 

1,167,588 

1,035,190 

46,970 

136,919 

89,230 

243,284 

87,656 

259,411 

151,962 

252,840 

106,038 

245,788 

102,942 

213,960 

1,346,230 

1,415,622 

1,516,703 

1,550,407 

1,551,011 

1,678,237 

INC.  AND  MAINE  DAIRYMEN'S  ASSOCIATION, 

INC. 

PROPOSAL  FOR  BOSTON 

1952 

1953 

1954 

June 

November 

June 

November 

June 

November 

Pounds 

Pounds 

Pounds 

260,105 

217,823 

273,055 

216,339 

281,104 

261,728 

1,483,302 

1,268,757 

1,637,234 

1,352,300 

1,647,374 

1,468,498 

38,585 

209,501 

102,373 

294,127 

114,782 

319,007 

151,962 

252,840 

106,038 

245,788 

102,942 

213,960 

1,933,954 

1,948,921 

2,118,700 

2,108,554 

2,146,202 

2,263,193 

4/14/55 
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Exhibit  No.  57-B 

CLASS  I  SALES— N.E.M.P.A.  BOSTON  PROPOSAlj 

Less 

Purchases 

Sales  to  Sales  to  From 


Sales  Dealers  Dealers  Total  Dealers 

Retail  and  Inside  Outside  Sales  Inside 


Wholesale 

Area 

Area 

Pounds 

Area 

Net  Sales 

Sept.  ’49 

1,165,183 

1,634 

7,224 

1,174,041 

4275 

1,172,766 

Sept.  ’50 

1,209,324 

15,010 

13,960 

1,238,294 

4145 

1,236,149 

Sept.  *51 

1,275,595 

510 

16,727 

1,292,832 

425 

1,292,407 

Sept.  '52 

1,347,626 

1,075 

26,470 

1,375,171 

4^450 

1,370,721 

Sept.  '53 

1,375,995 

•  • 

148,222 

1,524,217 

1 

1,524,217 

Sept.  '54 

1,453,323 

2,532 

139,919 

1,595,774 

2j,456 
!  •  • 

1,593,318 

J an.  '55 

1,561,643 

•  • 

152,393 

1,714,036 

1,714,036 

CLASS  I  SALES— NORTHERN  FARMS  PROPOSAL! 


Sales 

Retail  and 
Wholesale 

Sales  to 
Dealers 
Inside 
Area 

Sales  to 
Dealers 
Outside 
Area 

Total 

Sales 

Pounds 

Less 

Purchases 

From 

Dealers 

Inside 

A|rea 

Net  Sales 

Sept.  '49 

1,741,547 

80,364 

3,151 

1,825,062 

46,^49 

1,778,613 

Sept.  '50 

1,799,000 

59,857 

1,460 

1,860,317 

13,767 

1,846,550 

Sept.  '51 

1,875,534 

27,724 

5,044 

1,903,302 

20,991 

1,887,311 

Sept.  '52 

1,951,187 

75,920 

4,016 

2,031,123 

34,^27 

1,996,496 

Sept.  '53 

1,926,794 

203,053 

4,487 

2,134,334 

32,242 

2,102,092 

Sept.  '54 

1,988,681 

204,187 

5,351 

2,198,219 

40,^13 

2,157,906 

Jan.  '55 

2,132,847 

217,064 

15,066 

2,364,977 

38,609 

2,326,368 

Compiled  by: 

Massachusetts  Milk  Control 

Commission. 

1 

4/27/55 
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Exhibit  No.  59 

MILK  RECEIPTS  FROM  ALL  SOURCES  UNDER  FEDERAL  ORDER  NO.  4  AND  MTT.K 
RECEIPTS  FROM  ALL  SOURCES  FOR  AREA  PROPOSED  FOR  ADDITION 
TO  BOSTON  FEDERAL  MARKETING  AREA  WITH  PERCENTAGES 
SEPTEMBER,  1952,  1953  AND  1954  AND  FOR  JANUARY,  1955. 

All  Receipts  in  Area  Proposed 

for  Addition  to  Boston  Total  Receipts  Under 

All  Milk  Receipts  Marketing  Area  Federal  Order  No.  4 

Under  Federal  — — - - — - - - if  Proposed  Addition 

Order  No.  4  Regulated  Unregulated  Had  Been  Included 

-  Milk  Milk  - - 


Month 
&  Year 

000 

lbs. 

%of 

Total 

000 

lbs. 

%of 

Total 

000 

lbs. 

%of 

Total 

000 

lbs. 

%of 

Total 

Sept.,  1952 

120,699 

98.33 

1802 

1.47 

251 

0.20 

122,752 

100.00 

Sept.,  1953 

124,790 

98.29 

1919 

1.51 

257 

0.20 

126,966 

100.00 

Sept.,  1954 

123,406 

98.21 

2056 

1.64 

191 

0.15 

125,653 

100.00 

Jan.,  1955 

117,697 

98.04 

2164 

1.80 

185 

0.16 

120,046 

100.00 

Source :  Dealer  Monthly  Reports  filed  with  the  Massachusetts  Milk  Control  Commission 
and  Statistical  Reports  of  the  Market  Administrator  for  the  Boston  Marketing  Area. 


Exhibit  No.  60 

U.  S.  Department  of  Commerce  Bureau  of  the  Census 
1950  CENSUS  OF  POPULATION 
Advance  Reports 

For  Release 

November  24, 1952  Washington  25,  D.  C.  Series  PC-9,  No.  6 

Explanation  of  Terms 

Standard  metropolitan  areas. — The  standard  metropoli¬ 
tan  areas  for  which  data  are  presented  in  this  report  are 
areas  defined  and  established  cooperatively  by  a  number 
of  interested  Federal  agencies  under  the  direction  of  the 
Bureau  of  the  Budget  for  purposes  of  compilation  and 
presentation  of  a  wide  variety  of  statistical  data  on  a  uni¬ 
form  areal  basis.  It  is  expected  that  these  areas  will  be¬ 
come  widely  used  not  only  for  data  from  the  1950  Census 
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i 


but  also  for  other  statistics  compiled  by  Federal  statistical 
agencies  and  perhaps  by  State  and  local  governments  and 
private  bodies. 

I 

Except  for  standard  metropolitan  areas  in  IjTew  Eng¬ 
land,  each  area  has  been  defined  in  terms  of  on£  or  more 
entire  contiguous  counties.  The  county  was  chosen  as  the 
constituent  unit  because  it  was  believed  that  more  kinds  of 
statistical  data  are  compiled  or  are  obtainable  oii  a  county 
basis  than  would  be  the  case  for  minor  civil  dridsions  or 
other  kinds  of  small  areas.  In  New  England,  however,  the 
town  rather  than  the  county  is  generally  the  tyasic  geo¬ 
graphic  unit  for  statistical  compilation ;  and  fori  this  rea¬ 
son  the  New  England  standard  metropolitan  ateas  have 
been  defined  in  terms  of  contiguous  towns  or  cities* 

•  •  •  *  *  •  *  •!•  * 


Table  1. — Population  op  Standard  Metropolitan  Areas 
and  Constituent  Parts  in  Continental  United 
States,  Hawaii,  and  Puerto  Rico  :  1950  and  1940 

[Minus  sign  ( — )  denotes  decrease] 


Standard 

metropolitan 

area 

•  #  •  *  • 

Boston,  Mass. 

Middlesex  County  (part) 

*  *  •  #  * 

Framingham  town  . . . . 

•  •  •  *  # 

Natick  town  . 

•  #  *  *  • 

Wayland  town . 

Weston  town  . 


Percent 
increase, 
Population  1940  to 
1950  1940  j  1950 


• 

#  • 

i  • 

1 

i 

• 

28,086 

ik 

#  • 

23,214 

4k  4k 

i 

1  * 
21.0 

4k 

19,838 

4k 

*  w 

13,851 

4k  4k 

!  ™ 

1 

43.2 

4k 

w 

4,407 

3,505 

125.7 

5,026 

3,590 

^0.0 

776 

Exhibit  No.  60 
Exhibit  No.  61 

Table  2. — Population  Inside  and  Outside  Central  City  or 
Cities  op  Standard  Metropolitan  Areas  in  Con¬ 
tinental  United  States,  Hawaii,  and  Puerto 
Rico  :  1950  and  1940 

[Minus  sign  ( — )  denotes  decrease] 


Standard  Population  Increase 

metropolitan  Num-  Per- 

area  1950  1940  ber  cent 

•  •••••••*• 

Boston,  Mass .  2,369,986  2,177,621  192,365  8.8 

Boston  .  801,444  770,816  30,628  4.0 


Outside  central  city  1,568,542  1,406,805  161,737  11.5 


Exhibit  No.  61 

Market  Administrator — Greater  Boston  Marketing 

Area 

POOL  HANDLERS 
April  27,  1955 

Ashland  Farms  Milk  Co.,  280  Center  St.,  Holbrook,  Mass. 
Bellows  Falls  Co-op.  Creamery,  Inc.,  Box  66,  Bellows  Falls, 
Vt. 

Bethel  Co-operative  Creamery,  Inc.,  Bethel,  Vermont 
David  Buttrick  Co.,  30  Mill  St.,  Arlington  74,  Mass. 
Cabot  Farmers  ’  Co-op.  Cry.  Co.  Inc.,  Cabot,  Vermont 
G.  B.  Chaloner,  Inc.,  141  Balch  St.,  Beverly,  Mass. 

George  L.  Chapin  Dairy,  Inc.,  247  Bacon  St.,  Waltham 
54,  Mass. 

Connecticut  Valley  Dairy,  Inc.,  Lancaster,  New  Hampshire 
John  J.  Connors,  Inc.,  43  White  St.,  Belmont  79,  Mass. 
Crompton’s  Dairy,  289  Lafayette  St.,  Randolph,  Mass. 
Cronin  Farm  Dairy,  8  Lorraine  St.,  E.  Weymouth  89,  Mass. 
B.  L.  Cummings,  Inc.,  40A  Dudley  St.,  Arlington  74,  Mass. 


I 
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DeNormandie  &  Verrill,  Thoreau  St.  &  Sudbury  Rid.,  Con¬ 
cord,  Mass. 

C.  Economou  Cheese  Corp.,  Hinesburg,  Vermont  j 
Fairview  Creamery,  Inc.,  c/o  Woodland  Dairy,  tnc.,  47 
Waverley  Ave.,  Watertown  72,  Mass.  j 

Fairview  Farms,  Inc.,  7  Howard  St.,  Cambridge  39,  Mass. 
Fisher  Dairy,  51  East  St.,  Dedham,  Mass. 

General  Ice  Cream  Corp.,  Deerfoot  Farms  Div.,  A|tt :  Mr. 

Fiola,  225  Needham  St.,  Newton  Upper  Falls  6-R  Mass. 
Grand  Isle  County  Coop.  Cry.  Assn.,  Inc.,  Grand  Isle, 
Vermont 

Granite  City  Co-op.  Cry.  Assn.,  Inc.,  Barre,  Vernjiont 
Rocco  L.  Grasso,  Needham  Dairy,  72  River  Pa^rk  St., 
Needham  Heights  94,  Mass. 

Greycroft  Farm,  Main  St.,  Wenham,  Mass. 

Harold  W.  Holden  Corp.,  403  Lynnfield  St.,  Peabody,  Mass. 
H.  P.  Hood  &  Sons,  Inc.,  Att:  Paul  Hawley,  500  Ruther¬ 
ford  Ave.,  Charlestown  29,  Mass. 

Harry  Lanzillo,  9  Perham  St.,  Wakefield,  Mass,  j 
Laroe  &  Burr,  10  King  Terrace,  Beverly,  Mass,  j 
Lawrence  Farm,  50  Pleasant  St.,  Lexington  73,  Mass. 
Maple  Hill  Farm  Dairy,  Inc.,  697  Lincoln  St.,  Waltham 
54,  Mass. 

Marsh’s  Dairy,  Bridge  St.,  Salem,  N.  H. 

Benjamin  F.  Martin,  56  Elm  St.,  Marblehead,  Ma^s. 
Martines  Brothers,  Inc.,  186  Great  Rd.,  Bedford,  Mass. 
William  J.  McDonald,  130  Elm  St.,  Wakefield,  MasS. 

A.  J.  McNeil  &  Sons,  Inc.,  177  Worcester  St.,  Wellesley 
Hills  82,  Mass. 

Milton  Co-op.  Dairy  Corp.,  Milton,  Vermont 
Mt.  Mansfield  Co-op.  Cry.  &  Grain  Assn.,  Inc.,  Stowe, 
Vermont 

Mountain  View  Creamery,  Starksboro,  Vermont 
Musgrave’s  Tower  Farm,  Inc.,  Box  406,  Boston  Rd., 
Billerica,  Mass. 

New  England  Milk  Producers’  Assn.,  Wheeler  0ourt, 
Watertown  72,  Mass.  j 
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J.  B.  Prescott  Co.,  North  Rd.,  Bedford,  Mass. 

Richmond  Co-operative  Association,  Inc.,  Richmond,  Ver¬ 
mont 

St.  Albans  Co-operative  Creamery,  Inc.,  St.  Albans,  Ver¬ 
mont 

Seven  Oaks  Dairy  Company,  21  Garfield  Ave.,  Somerville 
45,  Mass. 

Clinton  W.  Spear,  Inc.,  Att:  Mrs.  Robertson,  37  Central 
St.,  Wakefield,  Mass. 

H.  L.  Stone  Dairy,  Inc.,  1295  Main  St.,  Waltham  54,  Mass. 

Sunnyburst  Dairy,  Inc.,  214  Main  St.,  Stoneham  80,  Mass. 

United  Dairies,  Inc.,  Att:  Dwight  Palmer,  Randolph,  Ver¬ 
mont 

United  Farmers  of  New  England,  Inc.,  84-98  Cambridge 
St.,  Boston  29,  Mass. 

Valley  View  Creamery,  E.  Wallingford.  Vermont 

Weiler-Sterling  Farms  Company,  3600  Washington  St., 
Jamaica  Plain  30,  Mass. 

White  Brothers,  Inc.,  50  French  St.,  No.  Quincy  71,  Mass. 

White  Creamery  Co.,  Inc.,  45  Cambridge  St.,  Charlestown, 
29,  Mass. 

Whiting  Milk  Company,  40  Cambridge  St.,  Charlestown 
29,  Mass. 

Producer-Handlers 

Mesag  Aselbekian,  et  al.,  Sonthhoro,  Mass.,  P.O.  RFD  2, 
Framingham 

Richard  B.  Bates,  Bedford  Rd.,  Carlisle,  Mass. 

Chestnut  Hill  Farm  Assn.,  Att. :  George  W.  Thomas,  Supt., 
18  Clovelly  Rd.,  Chestnut  Hill  67 

Daniel  L.  Comiskey,  Main  &  Haven  Sts.,  Dover,  Mass. 

Curtis  Farm  Dairy,  32  Aslimont  St.,  E.  Weymouth  89,  Mass. 

Dunajski  Dairy,  Inc.,  28  Buxton  Lane,  Peabody,  Mass. 

Edward  M.  Dwyer,  334  Washington  St.,  Weymouth  88, 
Mass. 

English’s  Dairy,  231  Union  St.,  Holbrook,  Mass. 

W.  J.  Fallon  &  Sons,  303  Park  St.,  Stoneham  80,  Mass. 
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Gray  Farm,  36  Clapboardtree  St.,  Norwood,  Mass. 
Hampshire  Hills  Farms  Co.,  Wilton,  New  Hampshire 
Thomas  F.  Kilbride,  162  Emerald  St.,  Malden  48,  Mass. 
Kramer’s  Dairy  Farm,  457  Union  St.,  So.  Weymouth  90, 
Mass. 

George  Moore,  703  Pleasant  St.,  E.  Weymouth  89j  Mass. 
Penn’s  Hill  Dairy,  674  Commercial  St.,  E.  Braintree  84, 
Mass. 

Hazen  K.  Richardson,  44  So.  Main  St.,  Middletonj  Mass. 
Ridder  Farm,  Inc.,  Oak  St.,  Whitman,  Mass. 

Frank  Ruggiero,  Argilla  Rd.,  Andover,  Mass. 

Tabbut’s  Dairy,  Inc.,  7  Traverse  St.,  Woburn,  MasC. 
Thatcher  Farm,  267  Thacher  St.,  Milton  86,  Mass.  | 
Joseph  E.  Threlfall,  136  So.  Pleasant  St.,  Hinghamj  Mass. 
D.  M.  Watt  &  Son,  Still  River,  Massachusetts 
Weiss  Farm,  Inc.,  170  Franklin  St.,  Stoneham  80,  M^ss. 
Winquist  Dairy,  226  High  St.,  Hingham,  Mass. 

Buyer-Handlers 


Camille  Caruso,  410  Main  St.,  Watertown  72,  Mass.  | 
Cloverleaf  Dairy  Co.,  83  Dysart  St.,  Quincy  69,  Mass. 
Martin  S.  Cosgrove  &  Sons,  Inc.,  82  Park  St.,  Dorchester 
22,  Mass.  ! 

Dean  Dairy,  5  Beaver  St.,  Waltham  54,  Mass. 

Joseph  L.  Griffin,  30  Carolina  Ave.,  Jamaica  Plain  30, '  Mass. 
Herlihy  Brothers,  Inc.,  65  Washington  St.,  Somerville  43, 
Mass. 

Kiley  Farm,  19  Kilev  Ave.,  Melrose  76,  Mass. 

Kinsman’s  Dairy,  Inc.,  61  Nehoiden  St.,  Needham  92,  Mass. 
George  J.  Knapp,  Inc.,  24  John  A.  Andrew  St.,  Jamaica 
Plain  30,  Mass. 

Lang  Brothers,  Inc.,  168  Wood  Ave.,  Hyde  Park  36,  iMass. 
F.  Lubin  &  Sons,  Inc.,  25  Bent  Ave.,  Malden  48,  Mass. 
McCarthy  Brothers  Milk  Company,  Inc.,  72  Linden  j  Park 
St.,  Roxbury  20,  Mass. 

Nicholson  Farm,  68  Vine  St.,  Saugus,  Mass. 

Porter  Farm,  5  Netherton  Ave.,  Beverly,  Mass. 
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Puleo’s  Dairy,  57  Hawthorne  St.,  Salem,  Mass. 

Putnam  Brothers,  32  Andover  St.,  Peabody,  Mass. 

A.  W.  Recka  Dairy,  254  Linden  St.,  Waltham  54,  Mass. 

A.  J.  Robinson  &  Son,  Inc.,  172  Kittredge  St.,  Roslindale  31, 
Mass. 

W.  A.  Ross  Dairy  Co.,  42  Moraine  St.,  Belmont  79,  Mass. 

Fred  Schneider,  372  Salem  St.,  Woburn,  Mass. 

John  A.  Sellars  Dairy,  Inc.,  430  Concord  Ave.,  Lexington  73, 
Mass. 

West  Lynn  Creamery,  1060  Broad  St.,  Lynn,  Mass. 

W.  D.  Whittemore,  235  Beach  St.,  Roslindale  31,  Mass. 

Granville  A.  Wiswall,  29  Westmount  Ave.,  W.  Roxbury  32, 
Mass. 

Woodland  Dairy,  Inc.,  47  Waverley  Ave.,  Watertown  72, 
Mass. 

Special  Handlers 

Breakstone  Brothers,  Inc.,  66  Washington  St.,  Somer¬ 
ville  43,  Mass. 

City  Dairy,  184  Burnside  Ave.,  Woonsocket,  R.  I. 

Clover  Valley  Farm,  57  Poquanticut  Ave.,  No.  Easton, 
Mass. 

Charles  D.  Glennie,  Inc.,  198  Mass.  Ave.,  No.  Andover, 
Mass. 

Hillcrest  Farm,  1677  Worcester  Rd.,  Framingham,  Mass. 

Homstra  Farms,  171  Union  St.,  Hingham,  Mass. 

Kitchener  Farm  Dairy,  Lexington  Rd.,  Billerica,  Mass. 

John  Kydd  &  Sons,  Inc.,  809  Stevens  St.,  Lowell,  Mass.  * 

Lowell  Dairy,  Inc.,  302  Market  St.,  Lowell,  Mass. 

Manchester  Dairy  System,  Inc.,  226  Second  St.,  Manches¬ 
ter,  N.  H. 

Ken  Roberts  &  Sons  Dairy,  68  Plymouth  St.,  Holbrook, 
Mass. 

Sunshine  Dairy,  Inc.,  Kendall  Ave.,  Framingham,  Mass. 

Ware  Brothers,  Inc.,  403  Linwood  St.,  Abington,  Mass. 
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SUPPLEMENTARY  INFORMATION  ON  I  SALES 
AREAS  OF  DEALERS  AND  PRODUCER  DEALERS 
WHO  WOULD  BE  AFFECTED  BY  PROPOSALS 
AND  EXPANSION  OF  SPRINGFIELD,  WORCES¬ 
TER,  AND  BOSTON  FEDERAL  MARKETS.! 

•  *  *  #  #  #  •  *  |  *  * 

Area  10 

i 

D  Bigelow,  Lawrence  G.,  Still  River 

Harvard-Boxborough  10C,  Groton-Bolton-Lancaster 
7B,  Clinton  8. 

D  Clark,  John  H.,  Weston 

Wayland-Sudbury  10B,  Weston  10D. 

D  Connelly,  Robert  F.,  Hopkinton 

Hopkinton- Ashland  10B,  Milford  9B. 

D  Dorchester,  Chester,  Marlboro 
Marlboro-Northboro  10B. 

D  Drechsler,  Raymond  0.,  Maynard 

Stow-Acton-Maynard-Concord-Boxboro-Littletpn  IOC, 
Sndbury-Hudson  10B. 

D  Erikson,  Hans  N.  A.,  Maynard 

Acton-Maynard-Stow-Boxboro-Concord  IOC.  | 

PD  Fay,  H.  Kendall,  Westborongh 
Westboro  10B. 

PD  Mayo,  Donald  B.,  Framingham 
Framingham-Sherborn-Natick  10B. 

D  Steele,  Greydon  P.,  Northboro 
Northboro  10B. 

Source:  Milk  Dealers ’  License  Applications  for  Ye^r  1954- 
1955. 

Compiled  by:  Massachusetts  Milk  Control  Commission. 
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QUESTIONS  PRESENTED 

1.  Whether  an  injunction  restraining  an  administrative 
officer  from  issuing  an  Order  is  premature. 

2.  Whether  a  milk  producer  has  standing  to  challenge  an 
Order  of  the  Secretary  of  Agriculture  issued  under  the  Agri¬ 
cultural  Marketing  Agreement  Act  in  spite  of  the  fact  that 
such  Order  does  not  impose  any  legal  duties  upon  him  and 
does  not  infringe  any  legal  right  of  his. 

3.  Whether  the  judicial  review  provided  for  under  the  Agri¬ 
cultural  Marketing  Agreement  Act  permits  the  issuing  of  tem¬ 
porary  injunctions  restraining  the  issuing,  or  suspending  the 
operation,  of  an  Order. 

4.  Whether  a  preliminary  injunction  may  be  issued  without 
supporting  findings  of  fact  and  conclusions  of  law. 

5.  Whether  the  presumption  that  an  administrative  Order 
is  supported  by  the  existence  of  a  state  of  fact  justifying  its 
exercise,  may  be  overcome  by  a  verified  complaint  containing 
merely  conclusory  allegations  and  by  the  representations  of 
counsel. 

6.  Whether  7  U.  S.  C.  608c  (9)  (B),  which  provides  that  a 
marketing  Order  must  be  approved  by  two-thirds  of  the  pro¬ 
ducers  engaged  in  the  production  of  the  commodity  for  sale  in 
the  marketing  area  specified  in  such  order,  requires  that  an 
Order  which  specifies  an  enlarged  marketing  area  must  be 
approved  solely  by  the  producers  supplying  the  area  to  be 
annexed. 

7.  Whether,  in  considering  a  motion  for  preliminary  in¬ 
junction  against  an  Order  under  the  Agricultural  Marketing 
Agreement  Act,  the  district  court,  in  balancing  the  equities, 
may  consider  only  the  conflicting  interests  of  two  groups 
of  producers,  disregarding  completely  the  public  interest 
involved. 

8.  Whether  in  restraining  a  public  officer  from  issuing  an 
order  the  court,  in  determining  the  size  of  the  injunction  bond, 
may  take  into  consideration  merely  the  officer’s  private  in¬ 
terest  in  the  issuance  of  the  Order,  or  whether  the  bond  must 
be  large  enough  to  protect  third  parties  from  injuries  likely 
to  arise  from  the  postponement  of  the  official  action. 
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1.  Appellees  did  not  overcome  the  presumptioln 
that  the  Order  was  supported  by  substantial 
evidence _ L 


2.  The  Order  is  supported  by  substantial 

evidence _ j. 

3.  Appellees'  arguments  with  respect  to  the  con¬ 

duct  of  the  referendum  are  without  merit,  j. 

C.  The  decision  below  did  not  properly  balance  the 
equities,  and  did  not  consider  at  all  the  publip 
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1.  In  balancing  the  equities  the  court  below  disU 
regarded  the  public  interest  involved _ 1 
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— 

JURISDICTIONAL  STATEMENT 

The  instant  proceedings  have  been  brought  by  appellees  in 
order  to  enjoin  the  appellant  Secretary  of  Agriculture  from 
issuing  certain  proposed  amendments  to  the  Greater  Boston 
Milk  Marketing  Order  to  include  the  towns  of  Framingham, 
Natick,  Wayland  and  Weston  (App.  11).  On  October  21, 
1955,  the  United  States  District  Court  for  the  District  of 
Columbia,  per  Pine,  J.,  granted  appellees  a  preliminary  injunc¬ 
tion  enjoining  appellant  from  promulgating,  or  making  effec¬ 
tive,  that  part  of  his  proposed  order  which  would  incorporate 
the  said  four  towns  in  the  Greater  Boston  marketing  area 
(App.  295-296).  It  is  appellant’s  position  that  the  district 
court  lacked  jurisdiction  to  issue  the  injunction.  The  juris¬ 
diction  of  this  Court  rests  on  28  U.  S.  C.  1292. 

i 

STATEMENT  OF  THE  CASE 

The  subject  matter  of  this  litigation  is  the  “exquisitely 
complicated”1  milk  problem.  The  Supreme  Court  <jf  the 
United  States  has  recognized  that  “the  economy  of  the  jjmilk] 

1  Queenshoro  Forms  Products  v.  Wickard,  137  F.  2d  969,  974  (C.j  A.  2). 
See  also  Study  of  the  Dairy  Industry ,  Hearings  before  the  Subcommittee  on 
Dairy  Products  of  the  Committee  on  Agriculture,  House  of  Representatives, 
84th  Cong.,  1st  Sess.  (hereafter  referred  to  as  1955  Hearings),  p.  1.! 

(1) 
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industry  is  so  eccentric  that  economic  controls  have  been  found 
at  once  necessary  and  difficult”  ( H .  P.  Hood  &  Sons  v.  Du- 
Mond,  336 17.  S.  525,  529),  and  that  the  legal  questions  arising 
from  this  control  are  “entwined  with  factors  that  call  for  un¬ 
derstanding  of  the  milk  industry.”  United  States  v.  Ruzicka, 
329  U.  S.  287,  294.  An  understanding  of  the  legal  issues  pre¬ 
sented  by  this  case  therefore  requires  a  brief  preliminary  dis¬ 
cussion  of  the  factual  and  economic  problems  which  face  the 
milk  industry,  and  of  the  legislative  attempts  to  alleviate,  if 
not  to  solve,  them. 

1.  The  milk  surplus  problem.  The  basic  irreconcilable 
problems  of  the  milk  industry,  arising  from  the  intrinsic 
nature  of  its  product,  were  outlined  by  the  Supreme  Court  in 
Nebbia  v.  New  York,  291  U.  S.  502,  516-518,  and  United 
States  v.  Rock  Royal  Co-op.,  307  U.  S.  533,  549-550.  Milk 
is  an  essential  item  of  diet.2  Thus,  shortages  in  milk  create 
a  serious  health  problem.  The  demand  for  milk,  however, 
is  subject  to  such  sharp  daily  fluctuations 3  that  the  industry 
must  carry  a  daily  surplus  of  as  much  as  20  per  centum.4 
Apart  from  these  daily  variations  in  the  demand,  the  industry 
is  beset  with  seasonal  cycles  in  the  supply  resulting  from  the 
breeding  and  lactation  habits  of  the  cow,  as  a  result  of  which 
the  milk  supply  is  nearly  twice  as  high  in  June  as  it  is  in 
November.5  Over-all  demand  is  fairly  constant.  Production 
of  a  supply  adequate  to  satisfy  the  demand  for  November  thus 
necessitates  a  surplus  of  nearly  100  percent  in  June  (cf.  United 
States  v.  Rock  Royal  Co-op.,  307  U.  S.  533,  549-550).* 

*  Xebbia  v.  Neir  York,  291  U.  S.  502,  516. 

s  See,  e.  g.,  1953  Hearings,  pp.  259,  260  and  charts  at  253,  254 :  Bartlett, 
Cooperation  in  Marketing  Dairy  Product s,  169-171. 

4  Xebbia  v.  Xcrc  York,  25)1  U.  S.  502.  517;  Bartlett,  ibid.,  172-174.  For  a 
recent  figure,  cf.  the  pertinent  testimony  of  John  C.  Lynn,  legislative  di¬ 
rector,  American  Farm  Bureau  Federation :  “We  say  here  10  to  15  per  cent. 
We  are  probably  on  the  low  side.”  1955  Hearings,  p.  1S3. 

"'Bartlett,  ibid.,  167-169;  Sommer.  Market  Milk  and  Related  Products 
(2d  Ed.,  1948),  p.  251;  Hearings  before  the  Temporary  National  Economic 
Committee,  Congress  of  the  United  States,  76th  Cong.,  1st  Sess.,  pursuant 
to  Pub.  Res.  113  (hereafter  referred  to  as  TNEC  Hearings),  pp.  2961.  3247 ; 
Barns  v.  Dairymen's  League  Cooperative  Association,  Inc.,  220  App.  Div. 
(N.  Y.)  624,  627,  222  N.  Y.  S.  294.  296. 

•Some  producers  seek  to  even  production  by  breeding  cows  to  freshen 
during  the  late  summer  or  fall  months.  Thus,  they  receive  a  large  flow 
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In  view  of  these  variations  and  irregularities  in  production 
and  consumption,  the  milk  industry  is  unable  to  correlate 
supply  and  demand  at  any  time.  Moreover,  in  view  of  the 
highly  perishable  nature  of  milk,7  it  is  not  feasible  to  store  the; 
excess  during  the  peaks  of  production  so  as  to  have  it  avail¬ 
able  for  consumption  during  the  leaner  months.8  Tjhe  sur¬ 
plus  milk,  i.  e.y  the  milk  which  exceeds  current  demajnds  for 
fluid  milk  as  a  food  beverage,8  may  be  utilized  in  the  production 
of  cream,  butter,  cheese,  milk  powder  and  similar  Items,1" 
but  only  at  a  greatly  reduced  price.11  As  a  result,  all  pro¬ 
ducers  compete  for  the  more  profitable  fluid  milk  market, 
creating  a  pressure  which  constitutes  a  serious  and  disturbing 
factor.  Indeed,  it  may  result  in  cut-throat  competition 
“which  would  threaten  the  quality  and  in  the  end  the  quan¬ 
tity”  of  the  vital  fluid  milk  supply.12  i 

The  solution  of  the  problem  was  sought  in  methods  designed 
to  spread  the  burden  of  the  surplus  milk  equally  oyer  all 
producers  and  distributors  of  milk.13  The  basic  anjd  still 
generally  utilized  idea,  first  developed  by  agricultural  coopera¬ 
tives,14  is  described  simply  and  aptly  in  Bams  v.  Dairymen’s 
League  Co-op  Ass’n.,  Inc.,  220  App.  Div.  (N.  Y.)  624,  630, 
222  N.  Y.  S.  294,  298: 

*  *  *  it  conceived  the  idea  of  changing  its  organiza¬ 
tion  so  that  it  could  sell  the  milk  of  all  its  members 

of  milk  during  the  winter  and  again  when  the  cows  are  turnedl  out  to 
pasture  in  spring.  Bartlett,  ibid.,  183.  { 

7  Ncbbia  v.  New  York,  291  U.  S.  502,  516;  United  Staten  v.  Rock  Royal 
Co-op.,  307  U.  S.  533,  549. 

"  Ncbbia  v.  New  York,  291  U.  S.  502,  517. 

"In  certain  seasons  up  to  SO  per  cent  of  milk  may  be  surplu?.  1955 
Hearings,  supra,  fn.  1,  p.  274. 

"  United  States  v.  Royal  Rock  Co-op.,  307  U.  S.  533, 550. 

11  Ncbbia  v.  New  York .  291  U.  S.  502,  517-518;  United  States  V.  Rock 
Ro]/al  Co-op.,  307  U.  S.  533,  559;  Bartlett,  ibid,  188;  cf.  TNEC  Hearings, 
pp.  2966-2907,  3249;  Barns  v.  Dairymen’s  League  Co-op.  Ass’n,  live.,  220 
App.  Div.  (N.  Y.)  624, 627,  222  N.  Y.  S.  294,  296-297. 

”  United  States  v.  Rock  Royal  Co-op.,  307  U.  S.  533,  550;  Nebbip,  v„ 
New  York,  291  U.  S.  502,  518. 

11  Bams  v.  Dairymen’s  League  Co-op.  Ass’n.  Inc.,  220  App.  Div.  <JN.  Y.) 
624,  630.  222  N.  Y.  S.  294,  298;  Ncbbia  v.  New  York,  291  U.  S.  502,  517- 
518;  United  States  v.  Rock  Royal  Co-op.,  307  U.  S.  533,  550. 

**  Temporary  National  Economic  Committee,  Monograph  No.  32,  ppj  58-59. 

i 
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for  a  variety  of  uses  and  at  a  variety  of  prices,  as  the 
market  might  demand  and  put  all  the  proceeds  into 
one  fund  which  should  be  divided  on  an  equal  basis 
among  its  members  [blended  price].  In  other  words, 
the  plan  distributed  the  burden  of  caring  for  the  low 
priced  surplus  over  all  the  members  of  the  combination, 
and,  if  the  combination  comprised  all  the  producers  in 
the  New  York  milk  zone,  it  would  distribute  that  burden 
equally  over  the  entire  zone.*  *  * 

The  expectation  that  the  cost  of  the  surplus  milk  could  be 
spread  evenly  over  all  the  producers  by  voluntary  coopera¬ 
tion,  however,  never  materialized.  A  considerable  number  of 
dairymen,  while  reaping  the  benefit  of  the  price  stabilization 
brought  about  by  the  cooperatives,  refused  to  join  them  and 
thus  to  share  the  common  burden  of  the  milk  surplus,  for  the 
reason  that  an  individual  farmer  profitably  can  sell  all,  or 
nearly  all,  of  his  milk  at  fluid  milk  prices  by  offering  it  to 
dealers  at  a  price  for  fluid  milk  below  the  one  received  by 
cooperatives,  but  above  the  blended  price  paid  to  their  mem¬ 
bers.15  As  the  result  of  this  inherent  weakness  in  the  position 
of  cooperatives,  fully  exploited  by  dealers,  milk  prices  collapsed 
completely  during  the  depression.16 

During  the  early  1930’s,  certain  states  passed  legislation 
designed  to  put  the  previously  voluntary  cooperative  plan  on 
a  statutory  basis,  to  insure  that  the  burden  of  the  surplus  milk 
be  shared  by  all  producers  and  distributors  by  the  establish¬ 
ment  of  blended  minimum  prices  to  be  paid  to  all  producers 
by  handlers,  and  thus  to  eliminate  price  cutting  and  other 
forms  of  destructive  competition.17 

State  legislation,  the  validity  of  which  was  upheld  in 
Nebbia  v.  New  York,  291  U.  S.  502, 18  however,  was  unable 

"  Nourse,  Davis  and  Black,  Three  Tears  of  the  Agricultural  Adjustment 
Administration,  p.  222;  Comment ,  Legislative  Regulation  of  the  New  York 
Dairy  Industry,  42  Yale  Law  Journal  1259,  1263.  See  also  70  Cong.  Rec. 
2432.  For  a  related  contemporary  problem,  see  1955  Hearings,  supra,  fn. 

1,  p.  266. 

“  Comment,  Legislative  Regulation  of  the  New  York  Dairy  Industry,  42 
Yale  Law  Journal  1259, 1263, 1264. 

17  Cf.  Nebbia  v.  New  York,  291  U.  S.  502,  517-518. 

"The  scope  of  the  Nebbia  case  was  not  limited  to  the  New  York  Muir 
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adequately  to  cope  with  the  problem.  Since  most  of  the  milk 
produced  for  metropolitan  areas  moves  in  interstate  com¬ 
merce,1*  distributors  were  able  to  purchase  their  fluid  milk  at 
lower  prices  in  states  not  covered  by  legislation  and,  thus,  to 
cast  a  disproportionately  large  share  of  the  surplus  milk  bur¬ 
den  upon  their  home  state.  An  attempt  by  the  State  of  New 
York  to  control  the  importation  of  unregulated  milk  was  held 
to  constitute  an  unconstitutional  interference  with  interstate 
commerce.  Baldwin  v.  Seelig,  294  U.  S.  51 1.20 

On  March  26, 1935,  i.  e.,  less  than  a  month  after  the  decision 
in  Baldwin  v.  Seelig ,  supra,  had  been  handed  down,  the  States 
of  New  York,  New  Jersey,  Pennsylvania,  Maryland,  Massa¬ 
chusetts,  Vermont  and  Connecticut  petitioned  the  tJnited 
States  Secretary  of  Agriculture  that  he  exercise  his  general 
licensing  powers  under  Section  8  (3)  of  the  Agricultural  Ad¬ 
justment  Act  of  1933  (48  Stat.  34-35)  to  effectuate  the  regu¬ 
lation  of  milk  moving  in  interstate  commerce  (see  Appendix 
B,  infra,  pp.  69-70). 21 

Section  5  of  the  Agricultural  Adjustment  Act  Amendments 
of  1935  (49  Stat.  753)  substituted  for  these  general  licensing 
provisions  a  new  Section  8c  which  authorized  the  Secretary 
of  Agriculture  to  issue  Orders  regulating  the  handling  of  cer¬ 
tain  commodities.  In  view  of  A.  L.  A.  Schechter  Poultry 
Corp.  v.  United  States,  295  U.  S.  495,  Section  8c  spelled  out 

_  i 

Control  Law.  The  Attorney  Generals  of  Ohio,  Connecticut  and  Newj  Jersey 
appeared  as  amici  curiae;  cf.  Nebbia  v.  Neve  York ,  291  U.  S.  502,  514-515. 

“The  City  of  Boston  obtains  about  90  per  cent  of  its  fluid  milk  j  supply 
from  states  other  than  Massachusetts.  H.  P.  Hood  d  Sons  v.  DuMond, 
336  U.  S.  525,  526 ;  see  also  TJnited  States  v.  Whiting  Milk  Co .,  21  F|  Supp. 
321  (D.  Mass.),  alTd  sub  nom.  H.  P.  Hood  d  Sons  v.  TJnited  States,  307 
U.  S.  588.  Only  70  per  cent  of  the  milk  supply  of  the  New  York  metro¬ 
politan  area  originates  in  New  York  State.  Baldwin  v.  Seelig ,  294  U.  S. 
511,  519.  Approximately  40  per  cent  of  Chicago  milk  moves  in  interstate 
commerce.  TJnited  States  v.  Wrightwood  Dairy  Co.,  315  U.  S.  110,  Ilk  The 
1955  Hearings,  supra,  fn.  1,  p.  324,  give  an  even  larger  figure  for  the  degree 
to  which  Chicago  relies  upon  Wisconsin  milk. 

*  See  also  H.  P.  Hood  d  Sons  v.  DuMond,  336  U.  S.  525,  striking  down 
state  export  controls  on  milk. 

MSee  also  Commonwealth  of  Massachusetts.  House  Report  No.  2590, 
June  1,  1949,  Final ' Report  of  the  Special  Commission  Investigating  Laws 
on  Milk  etc.,  p.  9.  “One  approach  for  this  problem  is  for  the  markejt  area 
affected  by  the  importation  of  out-of-state  milk  to  apply  to  the  federal 
government  for  that  area  to  come  under  federal  control.” 
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in  detail  the  authority  granted  to  the  Secretary  of  Agricul¬ 
ture,  specifying  the  commodities  to  be  regulated,  the  procedure 
to  be  followed  by  the  Secretary,  and  the  terms  to  be  incor¬ 
porated  in  his  Orders.22  With  respect  to  Section  8c  (5)  deal¬ 
ing  with  milk,  the  pertinent  committee  reports  indicate  that 
Congress  intended  to  “follow  the  methods  employed  by  cooper¬ 
ative  associations  prior  to  the  enactment  of  the  Agricultural 
Adjustment  Act,”  and  that  the  milk  orders  were  to  take  into 
consideration  “the  differences  in  value  between  milk  sold  for 
consumption  in  fluid  form  and  that  used  in  the  manufacture 
of  such  products  as  butter,  evaporated  milk,  etc.” 23 

After  the  decision  in  United  States  v.  Butler,  297  U.  S.  1, 
the  Agricultural  Marketing  Agreement  Act  of  1937  (50  Stat. 
246)  reenacted  certain  portions  of  the  Agricultural  Adjustment 
Act,  including  Section  8c,  and  elaborated  on  the  provisions  deal¬ 
ing  with  milk  (Section  2  (f)).  The  portion  of  the  Senate 
Committee  Report  (S.  Rept.  565,  75th  Cong.,  1st  Sess.,  p.  3) 
which  deals  with  milk  prices  is  of  particular  significance.  It 
incorporated  by  reference  the  reasoning  of  the  Nebbia  deci¬ 
sion,  291  U.  S.  502,  including  its  recognition  of  the  “peculiar 
nature  of  milk  as  a  commodity”  and  of  the  “intricate  prob¬ 
lems  of  the  milk  industry.”  The  report  furthermore  stressed 
that  the  effectiveness  of  regulations  would  depend  upon  their 
flexibility  and  “upon  their  adjustment  from  time  to  time  to 
meet  changing  conditions.” 

2.  The  operation  of  federal  milk  regulation.  Under  the 
statutory  plan,  described  in  United  States  v.  Rock  Royal  Co- 
op.,  307  U.  S.  533,  the  Secretary  of  Agriculture  may  enter  into 
voluntary  marketing  agreements  witlTprodueorc  and  proces¬ 
sors,  producers,  association  of  producers  and  others  engaged 
in  the  handling  of  agricultural  commodities  to  effectuate  the 
purposes  of  the  Act  (7  U.  S.  C.  608b,  infra,  p.  53). 24  In  addi¬ 
tion  to  authorizing  such  agreements,  the  Secretary  also  has 

”H.  Kept.  1341,  74th  Cong.,  1st  Sess.,  p.  8;  S.  Rept.  1011,  74th  Cong., 
1st  Sess.,  p.  8. 

”  H.  Kept.  1241,  74th  Cong.,  1st  Sess.,  p.  9  and  S.  Rept  1011,  74th  Cong., 
1st  Sess.,  pp.  8-10. 

**In  view  of  the  many  amendments  of  the  basic  statute,  we  refer  to 
the  text  as  found  in  Title  7  of  the  United  States  Code.  For  the  pertinent 
provisions  of  the  Act  see  Appendix  A,  infra,  pp.  50-68. 
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power,  in  certain  circumstances,  to  issue  Orders  whlich  are 
applicable  to  handlers25  but  not  to  producers  or  retailers  (7 
*  U.  S.  C.  608c  ( 13) ,  infra,  p.  62) . 

i.  The  statutory  plan.  When  the  Secretary  has  reason  to 
believe  that  the  issuance  of  an  Order  will  tend  to  effectuate  the 
declared  policy  of  the  Act,  he  shall  give  due  notice  and  an  op¬ 
portunity  for  a  hearing  upon  a  proposed  Order.  7  tJ.  S.  C. 
k  608c  (3),  infra,  p.  54.  If,  after  the  hearing,  a  majoritjy  of  the 

handlers  affected  (cf.  7  U.  S.  C.  608c  (8),  infra,  p.  58)  refuses 
to  sign  a  marketing  agreement  relating  to  the  commodity,  the 
Secretary  may  issue  an  order  provided  the  two  conditions 
specified  in  7  U.  S.  C.  608c  (9) ,  infra,  pp.  59-61,  are  met.  First, 
the  proposed  Order  must  be  approved  by  at  least  tWo- thirds 
of  the  producers  supplying  the  marketing  area  specified  in  the 
Order  (7  U.  S.  C.  608c  (9)  (B)  (i),  infra,  p.  60).  In  |order  to 
ascertain  whether  such  majority  of  the  producers  apprbves  the 
issuance  of  an  order,  the  Secretary  may  conduct  t 
among  them  (7  U.  S.  C.  608c  (19),  infra,  p.  6§Jr 
►  ducting  such  referendum,  the  statute  requires  that  !  the  ap¬ 

proval  or  disapproval  of  a  cooperative  shall  be  considered  as 
the  approval  or  disapproval  of  its  members.  7  U.  S.|  C.  608c 
(12),  (19),  infra,  pp.  62, 66.  Second,  the  Secretary  must  deter¬ 
mine  (i)  that  the  failure  of  the  necessary  majority  of  ithe  han¬ 
dlers  to  sign  a  marketing  agreement  tends  to  prevent  the  effec¬ 
tuation  of  the  declared  policy  of  the  Act,  and  (ii)  'that  the 
issuance  of  the  Order  is  the  only  practical  means  of  advancing 
the  interests  of  the  milk  producers  pursuant  to  the! declared 
policy.  7  U.  S.  C.  608c  (9),  infra,  pp.  59,  60). 28 

7  U.  S.  C.  608c  (5),  and  (18),  infra,  pp.  55-57,  65-66,  contain 
the  considerations  governing  the  Secretary’s  discretion  govern¬ 
ing  the  issuance  of  milk  orders.  As  we  have  shown  above  {supra, 

pp.  3-6) ,  the  guiding  principle  is  the  solution  of  the  surplus  milk 

. 

*  Handlers  as  defined  in  7  U.  S.  C.  608c  (1),  infra,  p.  53,  are  jprocessors, 
associations  of  producers,  and  others  engaged  in  the  handling! of  certain 
agricultural  commodities  or  products  including  milk,  enumerated  in  7 
U.  S.  C.  608c  (2),  infra,  pp.  53-54. 

*  The  original  requirement  that  such  Order  be  approved  by  the  President 
(cf.  United  States  v.  Rock  Royal  Co-op.,  307  U.  S.  533,  547)  was  eliminated 
by  Reorganization  Plan  No.  1  of  1947,  Section  102,  12  F.  R.  4534.  See  also 
7  U.  S.  C.  608c,  Note,  Presidential  Approval  Abolished. 

S77061 — 56 - 2 
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problem,  and  the  related  problem  of  the  elimination  of  per¬ 
nicious  price  cutting,  by  the  establishment  of  minimum  prices 
to  be  paid  by  handlers.  In  view  of  the  complexity  of  the 
problem,  he  was  given  power  to  attack  it  in  many  ways  de¬ 
pending  upon  the  local  circumstances  (supra,  p.  6) . 

Thus,  with  the  approval  of  two-thirds  of  the  producers 
supplying  a  given  area,  the  Secretary  of  Agriculture  may  pro¬ 
vide  that  the  surplus  milk  burden  shall  be  shared  equitably 
by  all.  This  statutory  plan  has  been  held  constitutional. 
United  States  v.  Rock  Royal  Co-op.,  307  U.  S.  533;  H.  P.  Hood 
&  Sons  v.  United  States,  307  U.  S.  588. 

ii.  The  Boston  Milk  Order.  The  Boston  Milk  Order27 
(Milk  Order  No.  4,  7  C.  F.  R.  Part  904,  Exh.  No.  10,  App. 
703-746),  involved  in  the  instant  litigation,  utilizes  a  method 
of  equalizing  the  surplus  milk  burden  which  is  identical  in 
substance  with  the  cooperative  method  described  in  the  Bams 
case,  supra,  pp.  3-4.  As  illustrated  in  H.  P.  Hood  &  Sons  v. 
United  States,  307  U.  S.  588,  593-^594,  the  Order  provides  for 
two  minimum  price  classifications:  Class  I  milk  which  in¬ 
cludes  fluid  milk  and  certain  fluid  milk  products,  and  Class  II 
milk  which  includes  all  other  milk  products  (Exh.  10,  Sections 
904.15;  904.40;  904.41 ;  904.48,  App.  713,  718,  726-729).  The 
price  paid  by  the  handler  (distributor)  to  the  producer  does 
not  depend  upon  the  degree  to  which  the  individual  handler 
is  able  to  sell  the  particular  producer’s  milk  as  Class  I  or  Class 
II,  but  is  made  at  a  uniform  blended,  or  weighted  average,  price 
determined  by  the  ratio  of  all  Class  I  sales  to  all  Class  II  sales 
in  the  entire  marketing  area. 

This  “basic  blended  price”  is  obtained  by  adding  up  to  the 
total  of  milk  values  and  by  dividing  them — after  making  cer¬ 
tain  adjustments — by  the  entire  quantity  of  milk  received 
from  producers  (Exh.  10,  Section  904.51,  App.  729). 28  The 
lower  price  of  Class  II  milk  is  thus  shared  proportionately 
by  all  milk  producers  supplying  the  marketing  area. 

The  Order  also  provides  adjustments  for  higher  costs,  prin- 

”  The  validity  of  the  basic  provisions  of  the  Boston  Milk  Order  was 
upheld  in  H.  P.  Hood  &  Sons  v.  United  States ,  307  U.  S.  588. 

*Cf.  Grant  v.  Benson,  C.  A.  D.  C.  No.  12478,  slip  opinion,  pp.  4-5, 
describing  the  analogous  provisions  of  the  New  York  Milk  Order  (No.  27). 
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cipally  depending  on  the  month  of  production  and  the  location 
of  the  plant.29  For  example,  higher  prices  are  paid  for  milk 
delivered  in  fall,  i.  e.,  when  milk  is  short  in  supply,  than|  dur¬ 
ing  the  months  of  abundance  (supra,  p.  2,  Exh.  10,  Sections 
904.41,  904.48,  App.  720-721,  723,  727-728).  Again,  |milk 
produced  in  a  plant  *0  less  than  40  miles  of  Boston 30  i$  en¬ 
titled  to  a  price  differential  of  520  per  cwt.  for  Class  I,  and  of 
380  per  cwt.  for  Class  II  milk  over  milk  produced  200  miles 
away  from  Boston  (Exh.  10,  Section  904.42,  App.  720,  721). 

3.  The  administrative  proceedings  in  the  instant  case.  Pur¬ 
suant  to  notice  published  on  March  18,  1955  (20  F.  R.  1699- 
1700,  Exh.  No.  2,  App.  700),  extended  hearings31  were! held 
during  the  spring  of  1955  on  a  number  of  proposals  designed 
to  amend  the  marketing  orders  regulating  the  handling  of 
milk  in  four  Massachusetts  areas.  The  Amendment  herq  per¬ 
tinent  proposed  to  expand  the  Greater  Boston  area  so  as  to 
include  the  seven  towns  of  Concord,  Framingham,  Lincoln, 
Natick,  Sudbury,  Wayland,  and  Weston.  See  Exh.  No.  57, 
App.  768. 

On  the  basis  of  those  hearings,  the  Deputy  Administrator 
of  the  Agricultural  Marketing  Service,  on  August  2, 1955,  filed 
a  detailed  “recommended  decision”  (App.  13-20)  which  pro¬ 
posed  among  others  that  the  four  towns  involved  in  the  instant 
litigation,  viz,  Framingham,  Natick,  Wayland  and  Weston  be 
added  to  the  Greater  Boston  marketing  area.  Interested!  par¬ 
ties  were  advised  to  file  exceptions  by  September  2,  1^55 32 
(20  F.  R.  5520, 5521-5522,  App.  13).  Exceptions,  challenging 
the  sufficiency  of  the  evidence  on  which  the  recommended 
decision  was  based,  were  filed  by  four  local  dairy  groups  ([App. 
20  to  23) .  The  Commonwealth  of  Massachusetts  also  filed  ex¬ 
ceptions  claiming  that  only  producers  located  in  the  four  towns, 
rather  than  all  those  serving  the  area,  should  be  permitted  to 
participate  in  the  referendum  to  be  held  under  7  U.  S.  C.  '608c 
(19)  (App.  24-26). 

*  See  App.  409-410. 

"  The  four  towns  are  located  less  than  40  miles  from  Boston. 

*  These  hearings  are  reproduced  in  pertinent  part  in  Appendix,  Vol.  n. 

**  The  original  two  weeks  period  was  extended  to  September  2, 1955.  20 

F.  R.  6101. 
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On  September  13,  1955,  the  Acting  Secretary  of  Agriculture 
overruled  these  exceptions  and  issued  his  decision,  recommend¬ 
ing  the  inclusion  of  the  four  towns  in  the  Greater  Boston  mar¬ 
keting  area  and  directing  that  a  referendum  be  conducted  to 
determine  whether  a  sufficient  percentage  of  the  producers 
favored  the  issuance  of  an  order  to  thallFbffect  (App.  27-61,  20 
F.  R.  6932-6939).  The  Acting  Secretary  made  the  following 
pertinent  findings  of  fact  (App.  29-33) : 

Findings  and  conclusions — 1 .  Boston  area  extension . 
The  limits  of  the  Greater  Boston  marketing  area  should 
be  extended  to  include  the  towns  of  Framingham, 
Natick,  Wayland  and  Weston.  The  marketing  area  as 
presently  constituted  includes  38  contiguous  Massachu¬ 
setts  cities  and  towns  comprising  a  substantial  portion 
of  the  Greater  Boston  metropolitan  area.  A  substan¬ 
tial  cooperative  association  of  producers  proposed  that 
the  area  be  extended  to  include  the  seven  additional 
towns  of  Framingham,  Natick,  Wayland,  Weston,  Sud¬ 
bury,  Concord,  and  Lincoln.  Another  proposal  would 
extend  the  area  to  include  all  of  that  portion  of  Middle¬ 
sex  County  not  presently  under  Federal  regulation. 

The  four  towns  herein  recommended  for  inclusion  in 
the  marketing  area  are  a  part  of  Boston’s  suburban  area 
and  lie  directly  west  of  and  are  contiguous  to  the  pres¬ 
ent  marketing  area.  The  towns  of  Framingham  and 
Natick,  in  particular,  are  experiencing  a  very  dynamic 
transition  to  an  intensive  residential  and  industrial 
area.  The  proximity  of  this  four-town  area  to  Boston 
and  its  location  with  regard  to  modem  transportation 
facilities  have  played  an  important  role  in  its  rapid 
development  and  there  is  every  indication  that  the 
rapid  urbanization  will  continue. 

The  four-town  area  herein  under  consideration  is 
served  by  approximately  30  handlers,  14  of  which  are 
fully  regulated  Boston  or  Worcester  handlers.  While 
statistics  on  relative  volumes,  numbers  of  routes  and 
similar  quantitative  data  are  lacking  there  is  no  ques¬ 
tion  but  that  regulated  Boston  handlers  are  the  pri- 


11 


i 
j 

rnary  handlers  serving  this  area  and  that  siich 
distribution  is  substantial. 

The  Hood  Company,  one  of  the  principal  Boston 
handlers,  serves  most  of  this  four-town  area  fromi  its 
Natick  plant,  a  loading  station  which  is  supplied  from 
its  East  Bridgewater  plant,  primarily  with  unregulated 
milk.  Under  usual  circumstances  it  would  be  expected 
that  location  with  respect  to  Boston  would  direct  that 
this  area  be  served  from  Hood’s  Boston  city  plant. 
Testimony  of  responsible  witnesses,  however,  indicates 
that  the  unregulated  East  Bridgewater  plant  is  used 
in  order  to  meet  unregulated  competition  in  the  area. 

A  substantial  portion  of  the  annual  volume  of  milk 
handled  at  the  East  Bridgewater  plant  is  Boston  pool 
milk  which  is  fully  priced  under  the  order.  However, 
the  record  is  clear  that  much  of  this  volume  is  flavored 
milk  and  milk  in  special  packages  disposed  of  through¬ 
out  the  much  larger  area  served  by  the  East  Bridge- 
water  plant.  Solely  as  a  matter  of  processing  economy 
it  is  handled  in  the  Boston  city  plant  and  then  trans¬ 
ferred  to  Bridgewater  for  distribution.  In  addition, 
Boston  pool  milk  is  requisitioned  whenever  local  jiro- 
ducer  milk  and  available  unregulated  supplies  are  less 
than  minimum  needs.  Hence,  while  total  receipts  of 
regulated  milk  at  the  Bridgewater  plant  may  be  of  siich 
volume  as  to  possibly  equal,  or  even  exceed,  Hold’s 
fluid  distribution  in  the  recommended  area  of  extension, 
much  of  this  milk  is  special  packaged  milk  and  flavored 
milk  disposed  of  outside  of  this  area.  It  is  obvious 
that  the  company  enjoys  an  advantage  through  j  its 
ability  to  use  unregulated  milk,  purchased  at  or  abbut 
the  Boston  blend  to  supply  much  of  its  regular  fluid 
requirements  for  this  four-town  area,  in  competition 
with  handlers  who  are  fully  regulated  under  the  Boston 
order. 

The  record  shows  that  in  addition  to  the  Hood  Com¬ 
pany  other  substantial  dealers  not  under  Federal  regu¬ 
lation  who  distribute  in  this  area  obtain  much  of  their 
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fluid  requirements  from  unregulated  country  plants  in 
Vermont  and  New  Hampshire.  In  this  respect  their 
advantage  over  regulated  Boston  handlers  distributing 
in  the  area  is  similar  to  that  of  the  Hood  Company. 

******* 

Producers  delivering  milk  to  local  dealers  opposed  any 
extension  of  the  marketing  area,  contending  that  then- 
participation  in  the  Boston  pool  would  result  in  sub¬ 
stantial  financial  loss  to  them.  There  is  no  question 
but  that  the  producers  supplying  milk  to  local  dealers 
serving  the  area  herein  recommended  for  inclusion  have 
had  a  preferential  market  for  their  milk.  These  pro¬ 
ducers  have  generally  received  a  straight  Class  I  price 
for  all  of  their  milk.  This  has  been  possible  because 
local  production  is  adequate  to  supply  only  a  small  part 
of  the  total  fluid  milk  needs  of  the  area.  Local  dealers 
obtain  a  substantial  part  of  their  total  fluid  requirements 
from  unregulated  upcountry  plants  in  New  Hampshire 
and  Vermont  or  from  the  Boston  pool.  While  the  rec¬ 
ord  is  not  clear  in  regard  to  the  manner  in  which  this 
milk  reaches  the  local  dealers’  plants  or  the  cost  of  such 
milk  it  is  significant  that  the  largest  handler  serving  the 
area  has  used  unregulated  milk,  purchased  at  or  about 
the  Boston  blended  price  to  meet  competition  in  the 
area. 

The  additional  towns  herein  recommended  for  in¬ 
clusion  are  a  part  of  the  natural  area  of  distribution  for 
Boston  handlers  who  presently  do  a  very  substantial 
business  there.  Local  production  is  insufficient  to  sup¬ 
ply  these  towns  which  therefore  must  look  to  the  Boston 
pool  for  an  assured  long-run  milk  supply.  All  pro¬ 
ducers  having  a  bona  fide  association  with  the  fluid 
market  should  share  equitably  in  the  proceeds  from  sales 
in  the  market.  The  present  pooling  and  pricing  scheme 
under  the  Boston  order  will  promote  this  principle. 
******* 

The  decision  directed  that  the  referendum  be  held  among 
those  producers  who  during  the  month  of  April  1955 — deter- 


mined  to  be  the  representative  period — were  engaged  in  the 
production  of  milk  for  sale  in  the  Greater  Boston  marketing 
area,  as  then  constituted,  as  well  as  in  the  four  towns  to  be 
added  to  the  area  pursuant  to  the  proposed  amendment  (App. 
60-61). 

On  the  basis  of  this  decision,  the  referendum  agent  made  up 
the  list  of  the  producers  qualified  to  vote  in  the  referendum 
(App.  75-80).  The  names  of  the  producers  supplying  the 
Greater  Boston  marketing  area  were  taken  from  the  records  of 
the  market  administrator.  These  records  showed  that  12,297 
dairymen  supplied  the  marketing  area — of  those,  9,089  J  were 
members  of  cooperatives  and  3,208  were  not  (App.  76j  80). 
Moreover,  the  referendum  agent  found  that  more  than  10,000 
of  the  producers  supplying  the  Greater  Boston  marketing  area 
sent  milk  to  plants  “from  which  milk  was  moved  directly  or 
indirectly  to  consumers  in”  the  four-town  area  (App.  76). 

In  order  to  determine  the  producers — not  already  supplying 
the  Greater  Boston  marketing  area — who  were  producing  milk 
for  sale  ftopthe  four-town  area,  the  referendum  agent  made  de¬ 
tailed  inquiries  of  the  Massachusetts  Milk  Control  Commission 
having  jurisdiction  over  producers  residing  in  Massachusetts 33 
and  of  handlers  supplying  the  area  (App.  76-79).  Oil  the 
basis  of  this  information,  he  found  that  there  were  677  addi¬ 
tional  producers  entitled  to  vote  (App.  79).  Ninety-thyee  of 
these  were  residents  of  Massachusetts — their  names  having 
been  supplied  by  the  Massachusetts  authorities  (App.  76-77, 
80)  ** 

On  September  16, 1955,  the  referendum  agent  mailed  ballots 
to  those  cooperatives  of  which  eligible  producers  were  mem¬ 
bers,  and  to  those  eligible  producers  who  were  not  members  of 
cooperatives,  advising  them  that  if  their  votes  were  to  be 
counted,  they  would  have  to  be  received  or  post  market!  not 
later  than  September  23, 1955  (App.  83,  77-79). 

4.  The  judicial  proceedings  below .  On  September  19, 1 1955, 

"Four  hundred  seventeen  of  those  producers  were  members  of  coopera¬ 
tives,  260  were  not 

**  Twenty-five  of  the  93  producers  were  members  of  cooperatives,  6|5  were 
not.  App.  77,  80.  For  a  detailed  tabulation  of  the  composition  jof  the 
eligible  voters,  see  App.  80. 
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appellees,  the  President  and  the  Secretary  Treasurer  of  the 
Central  Massachusetts  Dairy  Association,85  respectively,  pur¬ 
porting  to  be  acting  on  behalf  of  themselves  and  of  the  other 
members  of  the  association  similarly  situated,  filed  a  complaint 
in  which  they  attacked  the  validity  of  the  Secretary’s  decision 
as  being  contrary  to  the  evidence,  and  arbitrary  and  capricious 
(App.  7-12).  Appellees  complained  in  particular  of  the  man¬ 
ner  in  which  the  referendum  was  being  conducted.  Appellees 
furthermore  stated,  upon  information  and  belief,  that,  if  the 
order  were  extended  to  the  four  towns,  local  milk  producers 
would  lose  500  per  hundredweight  of  milk,30  or,  on  the  average, 
$1,000.00  per  annum.  The  complaint  prayed  for  permanent 
and  interlocutory  relief  enjoining  the  completion  of  the  refer¬ 
endum  (App.  11-12). 

At  the  time  of  the  filing  of  the  complaint,  appellees  applied 
for  (App.  62-64),  and  were  granted,  a  temporary  restraining 
order  enjoining  appellant37  from  conducting,  consummating 
or  effectuating  the  referendum  (App.  70  to  71).  This  order, 
however,  was  vacated  on  September  21,  1955  (App^73-74)  on 
the  basis  of  a  stipulation  pursuant  to  which  appellant  agreed 
not  to  issue  any  Order  until  after  argument  and  determination 
of  appellees’  motion  for  a  preliminary  injunction  (App.  73). 

As  the  result  of  the  vacating  of  the  temporary  restraining 
order,  the  results  of  the  referendum  were  tabulated  by  the  ref¬ 
erendum  agent  (App.  83-84).  According  to  the  preliminary 
tabulation,  the  proposed  Order  was  approved  by  a  vote  of 
9,698  to  107.  The  vote  by  those  covered  in  the  original 

"The  Association  was  one  of  those  which  had  filed  exceptions  to  the 
“recommended  decision”  (supra,  p.  9). 

**  This  alleged  loss  apparently  is  based  upon  the  difference  in  the  minimum 
blended  prices  under  the  Federal  and  Massachusetts  Milk  Orders.  As 
stated  above,  the  federal  blended  price  is  determined  on  a  market-wide 
basis,  while  the  Massachusetts  regulations,  as  authorized  by  Ann.  Laws  of 
Mass..  Ch.  94A,  Section  2,  merely  apportions  the  total  value  of  milk  received 
by  each  dealer.  Accordingly,  in  an  area  in  which  milk  is  short  in  supply 
and  is  almost  entirely  used  as  fluid,  the  blended  price  is  high  and  close  to 
the  Class  I  price.  Cf.  "Spencer  &  Christensen,  Milk  Control  Program  in  the 
United  States .  Part  /,  Cornell  Experiment  Station  Bulletin  No.  908 ,  pp.  47- 
4$,  and  Exh.  20,  App.  751,  752. 

17  In  this  brief,  the  term  “appellant”  refers  to  Ezra  T.  Benson,  Secretary 
of  Agriculture. 
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Greater  Boston  marketing  area  was  9,258  to  61;  producers 
supplying  the  four-town  area  but  not  the  Boston  pool  favored 
it  440  to  46  (App.  84). 

In  view  of  the  completion  of  the  referendum,  appellees 
amended  their  complaint  and  asked  for  preliminary  injunction 
enjoining  the  Secretary  of  Agriculture  from  amending  the 
present  Boston  Milk  Marketing  Order  (App.  81-82). 38 

On  September  27, 1955,  a  hearing  on  appellees’  motion  for  a 
preliminary  injunction  was  held  before  Judge  Pine  (App.  104- 
197).3#  Appellees  argued  that  they  should  suffer  irreparable 
harm  if  the  Secretary  of  Agriculture  issued  an  Order  incorpo¬ 
rating  the  four  towns  in  the  Boston  marketing  area.40  Ip  addi¬ 
tion,  their  counsel  made  extremely  strong  representations  to 
the  effect  that  there  was  no  evidence  to  support  the  Secretary’s 
findings,  that  they  were  “a  tissue  of  falsehood”  (AppJ  179). 
The  district  court  stressed  in  open  court  that  appellees’  at- 
tomey  had  stated  as  a  member  of  the  bar  that  there  was  no 
evidence  to  support  the  findings,  that  the  verified  complaint 
contained  the  same  allegations,  and  that  all  “I  have  against 
that  is  your  (Government  counsel’s)  statement  that  tljiere  is 
evidence  to  support  it”  (App.  194-195) . 

The  memorandum  decision  of  October  6,  1955  (App  198- 
202)  denied  the  motion  for  a  three- judge  court,  holding! (App. 
200-201)  that  no  substantial  constitutional  question  was  in¬ 
volved  in  view  of  the  decision  in  United  States  v.  Rock  \ Royal 
Co-op.,  307  U.  S.  533.  The  court,  however,  held  that  appellees 
were  entitled  to  a  preliminary  injunction  (App.  201-202). 
It  based  this  ruling  on  the  consideration  that  the  parties  had 
raised  factual  issues,  the  decision  of  which  would  require  ex¬ 
haustive  studies  of  the  voluminous  administrative  record. 
— 

**  Since  the  amended  complaint  also  raised  a  number  of  constitutional 
issues  (App.  81),  appeUees  also  moved  for  a  three-judge  court  (Afcp.  74). 

**In  support  of  this  motion,  appellees  submitted  a  number  of  affidavits 
(App.  86-91)  disclosing  that  they  were  disposing  of  all  or  nearly  ipl  their 
milk  at  prices  comparable  to  Class  I  rates  and  pointing  to  the  difference 
in  rates  which  they  would  receive  under  the  federal  order. 

40  The  court  rejected  appellant’s  argument  that,  since  no  Order  had  been 
issued  as  yet  and  that  the  Secretary  would  have  to  make  additional  findings 
before  he  could  grant  it,  the  suit  was  premature  (App.  138-140). 
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Apparently  on  this  basis  alone,  the  district  court  “was  of  the 
opinion  that  a  preliminary  injunction  should  be  issued” 
(App.  202). 

Before  the  preliminary  injunction  was  actually  issued,  ap¬ 
pellant  moved  for  a  modification  of  the  decision  (App.  202- 
204) .  The  motion  and  the  affidavits  attached  to  it  (App.  207- 
231)  established  that  appellees’  limitation  of  their  production 
to  the  profitable  Class  I  market  and  their  failure  to  provide  the 
necessary  reserve  requirements,  did  cast  a  burden  of  at  least 
$175,000.00  annually  upon  the  producers  supplying  milk  to 
the  Greater  Boston  marketing  area;  and  that  these  producers 
would  be  irreparably  injured  by  the  suspension  of  the  Order. 
Appellant  offered  an  escrow  agreement  pursuant  to  which 
the  Order  would  be  put  into  effect,  but  which  would  permit 
the  compenstion  of  appellees  if  they  should  ultimately  prevail. 
In  the  alternative,  appellant  urged  that  appellees  be  required 
to  post  a  bond  in  the  amount  of  $175,000.00  to  protect  the 
interests  of  the  Boston  pool  producers  (App.  203-204). 

When  appellees’  attorney  asserted  that  even  the  temporary 
loss  of  $1,000.00  a  year  would  force  his  clients  out  of  business 
(App.  256-257, 259),  appellant  proposed  an  additional  proviso 
to  the  escrow  agreement  pursuant  to  which  appellees  would  be 
permitted  to  borrow  money  from  the  funds  held  in  escrow 
(App.  206). 

The  district  court  rejected  appellant’s  motion.  Ignoring  the 
suggestion  that  appellees  should  be  permitted  to  borrow  from 
the  escrow  fund,  he  accepted  the  argument  that  appellees  would 
be  harmed  irreparably  if  their  income  were  temporarily  reduced 
at  the  rate  of  $1,000.00  a  year  (App.  288-290).  He  also  re¬ 
jected  the  argument  that  the  injunction  bond  should  be  suffi¬ 
ciently  high  so  as  to  protect  the  interests  of  the  Boston  pool 
producers  who  were  currently  bearing  the  burden  of  the  surplus 
milk  required  for  the  four  towns  involved  (App.  291-294). 

The  injunction  order,  conditioned  on  a  bond  of  $1,000.00, 
issued  on  October  21,  1955.  It  did  not  contain  the  findings 
of  Fact  and  Conclusions  of  Law  required  by  Rule  52,  Federal 
Rules  of  Civil  Procedure  (App.  295-296). 


STATUTE  INVOLVED 

The  pertinent  provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  50  Stat.  246,  as  amended,  7  U.  S.  C. 
601  ff.,  are  set  forth  in  Appendix  A,  infra,  pp.  50-68. 

STATEMENT  OF  POINTS 

1.  The  district  court  erred  in  entertaining  the  instant  pro¬ 
ceedings  in  spite  of  their  prematurity. 

2.  The  district  court  erred  in  entertaining  the  instant!  pro¬ 
ceedings  in  spite  of  appellees’  lack  of  standing  to  seek  the  Judi¬ 
cial  review  of  the  Order  here  involved. 

3.  The  district  court  erred  in  restraining  pendente  lite  the 
issuing  of  the  administrative  Order  in  spite  of  the  statutory 
direction  that  Orders  issued  under  the  Agricultural  Marketing 
Agreement  Act  should  not  be  suspended  pending  judicial  re¬ 
view. 

4.  The  district  court  erred  in  issuing  a  temporary  injunction 
without  making  findings  of  fact  and  conclusions  of  law.  | 

5.  The  district  court  erred  in  ignoring  the  presumption  of 
the  existence  of  a  state  of  facts  justifying  administrative  action. 

6.  The  district  court  erred  in  holding  that  conclusory  allega¬ 
tions  contained  in  appellees’  complaint  and  statements  made 
by  their  counsel  constituted  evidence. 

7.  The  district  court  erred  in  holding  that  there  was  a  rea¬ 
sonable  probability  that  appellees  would  ultimately  succeed 
in  this  litigation. 

8.  The  district  court  erred  by  totally  disregarding  the  public 
interest  while  balancing  the  equities. 

9.  The  district  court  erred  in  restraining  appellant  from  is¬ 
suing  an  administrative  order  and  thereby  imposing  irrepa¬ 
rable  injury  upon  third  parties,  although  appellees,  legitimate 
interests  could  have  been  protected  adequately  by  an  escrow 
arrangement. 

10.  The  district  court  erred  in  determining  the  amount  of 
the  injunction  bond  without  regard  to  the  interest  of  third 
parties  adversely  affected  by  the  injunction. 


SUMMARY  OF  ARGUMENT 

I 

The  district  court  lacked  jurisdiction  to  maintain  the  instant 
proceedings  because  (1)  the  action  was  premature,  (2)  ap¬ 
pellees  lack  the  standing  to  challenge  the  validity  of  the  pro¬ 
posed  Order,  and  (3)  the  statutory  plan  prohibits  the  sus¬ 
pension  of  Orders  pending  judicial  review. 

a.  Appellees  seek  the  review  of  an  administrative  Order 
which  has  not  even  been  issued  and  which  cannot  be  promul¬ 
gated  unless  the  Secretary  makes  two  additional  findings.  As  a 
matter  of  general  law,  administrative  orders  are  not  reviewable 
before  the  administrative  process  has  been  completed.  Chi¬ 
cago  &  Southern  Air  Lines  v.  Waterman  S.  S.  Corp.,  333  U.  S. 
103.  Similarly,  the  Administrative  Procedure  Act  (Section 
10  (c),  (d))  provides  that  only  final  agency  action  shall  be 
subject  to  judicial  review.  The  judicial  proceedings  thus  were 
plainly  premature. 

b.  The  .Agricultural  Marketing  Agreement  Act  provides  spe¬ 
cifically  that  the  proposed  Order  does  not  affect  a  producer  in 
his  capacity  as  producer  (7  U.  S.  C.  608c  (13)).  Appellees, 
who  are  producers,  thus  do  not  complain  of  a  legal  wrong  but 
only  of  the  economic  disadvantages  which  they  fear  will  result 
from  the  issuing  of  the  proposed  Order.  This,  however,  is 
merely  damnum  absque  injuria,  and  does  not  create  standing 
to  sue.  Kansas  City  Power  and  Light  Co.  v.  McKay,  —  U.  S. 
App.  D.  C.  — ,  223  F.  2d  924,  certiorari  denied,  350  U.  S.  884; 
United  Milk  Producers  of  New  Jersey  v.  Benson,  —  U.  S.  App. 
D.  C.  — ,  225  F.  2d  527.  Stark  v.  Wickard,  321  U.  S.  228,  does 
not  hold  otherwise.  That  decision  was  based  upon  the  express 
finding  of  the  invasion  of  a  legally  protected  right,  and  warns 
that  the  limited  right  of  review  there  recognized  does  not  ex¬ 
tend  to  the  matters  here  involved,  highly  technical  problems  of 
fact  which  require  the  exercise  of  administrative  discretion  and 
judgment  for  their  resolution. 

c.  The  producer’s  remedy  provided  for  in  Stark  v.  Wickard, 
321  U.  S.  288,  is  based  to  a  large  extent  on  the  circumstances 
that  handlers — a  term  which  includes  cooperatives — have  been 
given  a  limited  right  of  judicial  review  by  7  U.  S.  C.  608c  (15). 
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The  enforcement  of  an  Order,  however,  cannot  be  suspended 
pending  review  under  7  TJ.  S.  C.  608c  (15).  This  limitation 
upon  the  express  statutory  remedy  necessarily  carries  ovejr  to 
the  implied  remedy,  all  the  more  since  in  the  silence  of  Congress 
administrative  rulings  would  not  be  reviewable  in  a  field  as 
technical  as  milk  control.  Williamsport  Wire  Rope  Company 
v.  United  States,  277  U.  S.  551 ;  Chicago  &  Southern  Air  Lines 
v.  Waterman  S.  S.  Corp.,  333  U.  S.  103.  Moreover,  it  would 
be  incongruous  to  assume  that  Congress  intended  to  confer 
upon  an  individual  producer  a  remedy  which  is  denied  td  co¬ 
operatives,  the  operation  of  which  was  supposed  to  be  bene¬ 
fited  by  the  Act. 

n  I 

The  injunction  was  improperly  granted.  It  lacked  findings 
of  fact  and  conclusions  of  law.  The  district  court  erroneously 
assumed  that  appellees  were  likely  to  succeed.  In  balancing 
the  equities  the  district  court  completely  ignored  the  piiblic 
interest.  Finally,  in  determining  the  injunction  bond,  j  the 
private  interests  adversely  affected  were  disregarded. 

a.  The  mere  fact  that  the  district  court  failed  to  make  find¬ 
ings  of  fact  and  conclusions  of  law  requires  that  the  injunction 
be  vacated.  Public  Service  Commission  of  Wisconsin  v.  Wis¬ 
consin  Telephone  Co.,  289  U.  S.  67;  Mayo  v.  Canning  Co., 
309  U.  S.  310.  A  remand  to  correct  this  defect  in  form,  how¬ 
ever,  would  not  cure  the  decision,  which  is  fatally  defective 
on  the  merits. 

b.  There  is  no  reasonable  probability  that  appellees  Will 
succeed  ultimately. 

i.  The  proposed  Order  is  supported  by  the  presumption  that 
there  are  facts  in  existence  which  justify  it.  Pacific  States 
Co.  v.  White,  296  U.  S.  176;  United  States  v.  Rock  Royal 
Co-op.,  307  U.  S.  533.  This  presumption  has  not  been  oyer- 
come.  The  allegations  contained  in  the  verified  complaint 
that  the  findings  contained  in  the  Order  are  contrary  to  |the 
evidence,  that  no  reasonable  man  could  have  made  themi  on 
the  evidence,  and  that  they  were  arbitrary  and  capricious! are 
mere  conclusions  of  law  and  fact.  They  do  not  meet  the|  re¬ 
quirement  that  a  suitor  who  seeks  to  challenge  the  validity  of 
a  statute  or  regulation  must  allege  specific  facts.  Pacific 
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States  Co.  v.  White,  296  U.  S.  176;  Leventhal  v.  District  of 
Columbia,  69  App.  D.  C.  229, 100  F.  2d  94;  Dyer  v.  Gallagher, 
203  F.  2d  477  (C.  A.  6).  The  statements  made  by  appellees’ 
counsel  during  argument  are  plainly  of  no  evidentiary  value; 
if  they  had  any,  they  must  be  considered  neutralized  by  the 
assurances  given  by  appellant’s  counsel  that  the  Secretary’s 
findings  were  supported  by  the  evidence,  a  fact  which  the  most 
cursory  inspection  of  the  transcript  of  the  administrative 
hearings  reveals. 

ii.  Appellees’  objections  to  the  method  of  conducting  the 
referendum  are  unfounded.  The  statute  expressly  provides 
that  the  referendum  is  to  be  held  among  producers  supplying 
the  marketing  area,  specified  in  the  Order;  it  does  not  require 
a  separate  referendum  in  an  area  to  be  attached  to  an  existing 
marketing  area.  In  any  event,  even  if  the  class  of  qualified 
voters  had  been  limited  as  demanded  by  appellees  to  the  local 
farmers  and  the  suppliers  of  two  handlers,  the  Order  still  would 
have  been  approved  by  a  majority  of  at  least  206  to  46,  which 
is  far  in  excess  of  the  required  two-thirds  majority.  Voting  by 
cooperatives  on  behalf  of  their  members  is  authorized  by  the 
statute.  7  U.  S.  C.  608c  (12),  (19).  The  validity  of  this  pro¬ 
vision  has  been  upheld.  United  States  v.  Rock  Royal  Co-op., 
307  U.  S.  533;  H.  P.  Hood  &  Sons  v.  United  States,  307  U.  S. 
588.  The  criterion  for  determining  whether  or  not  a  producer 
should  vote  in  a  referendum  is  whether  he  shares  the  surplus 
milk  burden  of  the  designated  marketing  area,  H.  P.  Hood  & 
Sons  v.  United  States,  307  U.  S.  588,  not  whether  he  would 
benefit  by,  or  suffer  as  the  result  of,  the  proposed  Order. 

c.  i.  In  balancing  the  equities,  the  district  court  evaluated 
merely  the  interests  of  the  two  groups  of  producers;  it  totally 
disregarded  the  public  interest  and  the  consideration  requiring 
the  withholding  of  equitable  relief  where  it  adversely  would 
affect  the  public  interest.  Virginian  Ry.  Co.  v.  System  Federa¬ 
tion,  300  U.  S.  515;  Railroad  Commission  v.  Pullman  Co.,  312 
U.  S.  496;  Yakus  v.  United  States,  321  U.  S.  414. 

ii.  The  injunction  restraining  the  issuing  of  the  Order  per¬ 
petuates  the  status  quo  pendente  lite  and  subjects  the  produc¬ 
ers  now  supplying  the  Greater  Boston  marketing  area  to  an 
irretrievable  loss.  An  escrow  arrangement  would  have  given 
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both  groups  of  producers  all  the  protection  to  which  they  are 
entitled  without  imposing  an  irreparable  harm  upon  either  of 
them.  Interlocutory  relief,  pending  judicial  review,  however, 
is  to  be  granted  only  “to  the  extent  necessary  to  prevent  ir¬ 
reparable  injury”  (Administrative  Procedure  Act,  Section  10 
<d)).  | 

iii.  The  court  required  only  a  nominal  bond,  reasoning  that 
the  Secretary  could  not  be  damaged  personally  by  the  injunc¬ 
tion;  he  rejected  expressly  the  consideration  which  found  its 
expression  in  the  legislative  history  of  the  Administrative  Pro¬ 
cedure  Act  that  the  bond  should  be  utilized  to  protect  ihe  in¬ 
terests  of  third  parties  adversely  affected  by  the  injunction. 

ARGUMENT 

I 

l 

The  District  Court  lacked  jurisdiction  to  issue  the 
preliminary  injunction 

There  are  three  basic  jurisdictional  objections  to  the  grant 
of  the  preliminary  injunction  in  the  instant  case.  Fir$t,  the 
injunction  was  premature,  because  it  was  granted  before  the 
administrative  process  had  culminated  in  an  Order.  Second, 
appellees  have  no  standing  to  challenge  the  Order  because, 
even  if  promulgated,  it  imposes  no  legal  obligations  upon!  them. 
Third,  as  we  show  herein,  the  operation  of  the  Order  here 
involved  may  not  be  suspended  pending  judicial  review. 

| 

A.  In  the  absence  of  a  final  administrative  order,  the  district  court  lacked 
jurisdiction  to  maintain  the  proceedings  and  to  issue  an  interlocutory 
injunction 

At  the  time  appellees  sought  judicial  review  and  obtained 
an  interlocutory  injunction,  the  administrative  process  had  not 
as  yet  come  to  its  conclusion.  Hearings  had  been  held,  a  tenta¬ 
tive  decision  had  been  rendered,  exceptions  to  the  latter  had 
been  overruled,  the  proposed  Order  had  been  submitted  to  a 
referendum  among  the  producers,  and  the  plan  had  beenj  over¬ 
whelmingly  approved  (supra,  pp.  9-13  and  pp.  14-15).  No 
Order,  however,  had  been  issued  as  yet.  Before  such  Order  can 
be  issued,  the  Secretary  of  Agriculture  will  have  to  mate  the 
findings  required  by  7  U.  S.  C.  608c  (9)  (infra,  pp.  59, 60),  viz., 
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(a)  that  the  handlers’  refusal  to  sign  a  marketing  agreement 
tends  to  prevent  the  effectuation  of  the  declared  policy  of  the 
Act,  and  (b)  that  the  issuance  of  the  Order  is  the  only  practical 
means  of  advancing  the  interests  of  the  producers  pursuant  to 
the  declared  policy  of  the  Act  {supra,  p.  7). 

Appellees  themselves,  whenever  it  has  been  to  their  ad¬ 
vantage,  have  stressed  that  no  Order  has  been  issued  as  yet, 
and  that  no  Order  may  ever  issue  (App.  280-281,  292,  302). 
In  appellees’  brief  in  the  related  Appeal  No.  13,136,  of  which 
this  Court  may  take  judicial  notice  {United  States  v.  Pink ,  315 
U.  S.  203,  216),  appellees  challenged  the  standing  of  the  inter¬ 
vening  cooperatives  as  follows  (at  pp.  5-6) : 

Furthermore,  no  order  has  been  issued  by  the  de¬ 
fendant  Benson.  Appellees  are  not  seeking  to  assert 
any  right  under  an  outstanding  order.  There  is  no 
certainty  that  the  Secretary  ever  will  issue  any  order 
even  if  he  is  ultimately  successful  in  the  principal  suit. 
There  is  also  no  certainty,  if  he  issues  an  order,  as  to 
what  it  will  contain.  *  *  *  The  speculative  hope  that 
the  Secretary  will  resolve  his  admitted  conjectural 
dubieties  and  issue  an  order  *  *  #  does  not  present  any 
litigable  right  or  interest  *  #  #  [Emphasis  sup¬ 
plied.]  41 

Conversely,  it  is  true  that  appellees’  complaint  is  based 
merely  upon  the  speculative  fear  that  appellant  might  in  the 
future  issue  an  Order  which  will  affect  them  adversely.  Re¬ 
sort  to  the  courts  in  this  posture  of  the  administrative  process, 
however,  is  either  premature,  or  completely  beyond  the  judicial 
province  (cf.  Rochester  Telephone  Corp.  v.  United  States, 
307  U.  S.  125,  130-131). 

One  of  the  principles  guiding  the  exercise  of  the  judicial 
powers  is  that  “administrative  orders  are  not  reviewable  unless 
and  until  they  impose  an  obligation,  deny  a  right,  or  fix  some 
legal  relationship  as  a  consummation  of  the  administrative 
process.”  Chicago  &  Southern  Air  Lines  v.  Waterman  S.  S. 

“  During  the  oral  argument  of  the  motion  to  dismiss  the  appeal  in  No. 
13.130,  appellees*  attorney  repeatedly  stated  that  the  Secretary  of  Agri¬ 
culture  never  may  issue  the  Order  and  that  its  issuance  was  at  most  an 
economic  hope  or  expectation. 
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Corp.,  333  U.  S.  103, 112-113;  see  also  United  Air  Lines  v.  Civil 
Aeronautics  Board,  —  U.  S.  App.  D.  C.  — ,  228  F.  2d  13, 15-16. 
In  a  similar  vein  the  Supreme  Court  warned  in  Ecctes  v. 
Peoples  Bank,  333  U.  S.  426, 432: 

*  *  *  Courts  should  avoid  passing  on  questions  of 
public  law  even  short  of  constitutionality  that  are  not 
immediately  pressing. 

Here  the  administrative  process  has  not  been  consumrhated 
and  no  obligation  imposed,  no  right  denied,  and  no  legalj  rela¬ 
tionship  been  fixed.  N or  can  it  be  said  that  the  need  for  j  ujdicial 
intervention  is  imperative  because  appellees  will  be  injured 
as  soon  as  the  Order  is  issued.  Pursuant  to  Section  4  (c) 
of  the  Administrative  Procedure  Act,42  an  interval  of  thirty 
days  will  have  to  elapse  between  the  publication  of  the  Order 
and  its  effective  date.43 

The  rule  that  the  courts  will  review  only  final  administrative 
action  has  been  strengthened,  rather  than  relaxed,  by  the  Ad¬ 
ministrative  Procedure  Act.44  Section  10  (c)  of  that  j  Act 45 
stresses  that  final  agency  action  shall  be  subject  to  judicial  re¬ 
view,  and  that  intermediate  administrative  steps  shall  te  re- 
viewable  together  with  the  final  Order. 

Section  10  (d)  (60  Stat.  243, 5  U.  S.  C.  1009  (d) )  is  even  more 
specific.  It  provides  that  the  interlocutory  relief  pending  ju¬ 
dicial  review  shall  consist  of  postponing  the  effective  datejof  the 
agency  action,  i.  e.,  not  of  enjoining  its  promulgation.  Thus 
the  Act,  recognizing  that  judicial  review  cannot  attach!  prior 
to  the  issuance  of  an  administrative  Order,  deliberately  jlimits 
the  court's  power  to  grant  relief  pendente  lite  to  injunctions 
staying  the  effectiveness  of  the  Order.  An  injunction  restrain¬ 
ing  the  issuance  of  an  Order  completely  dislocates  the  statutory 
plan  of  the  Administrative  Procedure  Act. 

**60  Stat.  238,  5  U.  S.  C.  1003  (c). 

**  There  is  no  showing  that  the  Secretary  intends  to  exercise  hi*  statu* 
tory  power  to  shorten  this  interval. 

**  Cf.  The  observations  of  the  Supreme  Court  in  Federal  Potoer  Commission 
v.  Colorado  Interstate  Gas  Co.,  348  U.  S.  492,  499-500,  with  respect  to  the 
closely  related  doctrine  requiring  the  exhaustion  of  administrative  remedies. 

*•  60  Stat  243,  5  U.  S.  C.  1009  (c). 

; 
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B.  Appellees  have  no  standing  to  challenge  the  order 

In  the  preceding  section  we  have  shown  that  the  instant 
proceedings  are  fatally  defective  because  they  were  initiated 
before  any  administrative  Order  was  ever  issued.  Here  we 
shall  demonstrate  that,  even  if  such  Order  had  been  issued, 
appellees  would  lack  the  standing  to  challenge  it  because  it 
would  not  impose  upon  them  any  legal  obligation  or  deprive 
them  of  any  legal  right.4® 

The  Act  imposes  legsj  duties  upon  milk  handlers.  It  pro¬ 
vides,  however,  expressly  that  orders  issued  by  the  Secretary 
of  Agriculture  shall  not  be  applicable  to  any  producer  in  his 
capacity  as  a  producer  (7  U.  S.  C.  608c  ( 13) ,  infra,  p.  62) .  The 
adverse  effect  of  the  proposed  Order  of  which  appellees  com¬ 
plain  thus  is  not  of  a  legal  nature.  They  merely  anticipate  an 
economic  disadvantage.  If  the  four  towns  are  added  to  the 
Greater  Boston  marketing  area,  they  anticipate  that  the  returns 
which  they  will  receive,  based  upon  the  prices  provided  for  by 
the  Federal  Order,  be  lower  than  at  present  (supra,  p.  14). 

This  result  is,  however,  of  an  economic  nature.  The  prices 
established  by  Milk  Order  No.  4  are  merely  minimum  prices 
(7  U.  S.  C.  608c  (5)  (A),  infra,  p.  55) .  The  Order  does  not  pre¬ 
vent  any  handler  from  continuing  to  pay  appellees  at  the  higher 
Massachusetts  rate  (cf.  App.  359).  Conversely,  the  failure  to 
include  the  four  towns  in  the  Greater  Boston  area  would  not 
guarantee  appellees  that  they  be  paid  in  the  future  at  the  higher 
Massachusetts  rate.  The  Federal  rates  will  become  applicable 
to  them  whenever  their  handlers  should  decide  to  sell  their 
milk  to  areas  under  Federal  orders.47 

44  The  term  “appellees”  does  not  include  the  intervenor  Commonwealth  of 
Massachusetts.  In  our  answer  to  this  intervenor’s  complaint,  we  have 
specifically  denied  the  right  of  this  intervenor  to  challenge  the  propriety  of 
the  proposed  Order.  We  have  stressed  that  Commonwealth  is  not  a  person 
“adversely  affected  or  aggrieved”  by  the  proposed  act  of  appellant,  that  it 
has  failed  to  show  any  legal  right  or  interest  entitling  it  to  bring  suit,  and 
that  it  has  not  alleged  any  facts  showing  that  it  has  suffered  a  legal  wrong, 
or  is  threatened  with  any  irreparable  injury.  We  do  not  feel  that  it  is 
necessary  to  elaborate  here  on  these  points.  In  any  event,  the  position  of  the 
Commonwealth  of  Massachusetts  in  this  litigation  is  secondary  in  nature ; 
it  must  fall,  if  the  principal  appellees  cannot  maintain  the  instant 
proceedings. 

41  This  is  not  mere  speculation.  We  have  been  advised  that,  since  the 
institution  of  this  law  suit,  as  the  result  of  handlers’  changes  in  the  disposi- 
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Appellees  thus  fear  economic  loss.  They  have  not  shown 
the  interference  or  prospective  interference  with  any  legally 
protected  right.  In  order  to  have  standing  to  seek  the  review 
of  an  administrative  order,  a  litigant,  however,  must  show  more 
than  an  economic  disadvantage.  As  this  Court  pointe^  out 
only  recently,  administrative  action  constitutes  merely 
damnum  absque  injuria  unless  the  plaintiff  can  point  ito  a 
legal  wrong.48  Thus  in  the  absence  of  a  legally  protected 
interest  appellees  lack  the  required  standing  to  sue.  Kdnsas 
City  Power  &  Light  Co.  v.  McKay ,  —  U.  S.  App.  D.  C.  — , 
223  F.  2d  924,  934,  certiorari  denied,  350  U.  S.  884;  United 
Milk  Producers  of  New  Jersey  v.  Benson,  —  U.  S.  App.  D.  C. 
— ,  225  F.  2d  527. 

This  result  is  not  in  conflict  with  the  ruling  of  the  Suprieme 
Court  in  Stark  v.  Wickard,  321  U.  S.  2 88.  That  decision, 
holding  that  a  producer  could  challenge  a  Milk  Order  wnich 
infringed  an  individual  legal  right  of  his,  made  it  crystal  clear 
that,  absent  such  interference  with  a  legal  right,  the  adminis¬ 
trative  action  would  constitute  non-reviewable  damnum  absque 
injuria,  321  U.  S.  288  at  304. 

Where  the  producer  cannot  show  a  “legal”  wrong,  such  as 
the  making  of  unauthorized  deductions  from  a  fund  belonging 
to  him,  as  in  the  Stark  case,  he  has  as  little  standing  to  seek!  the 
judicial  review  of  a  Milk  Order  as  a  consumer  would  have. 
Alabama  Power  Co.  v.  I  ekes,  302  U.  S.  464;  Tennessee  Poyoer 
Co.  v.  Tennessee  Valley  Authority,  306  U.  S.  118;  City  of 
Atlanta  v.  I  ekes,  308  U.  S.  517 ;  United  Milk  Producers  of  New 
Jersey  v.  Benson,  —  U.  S.  App.  D.  C.  — ,  225  F.  2d  527,  529 ; 
Gudgel  v.  Iverson,  87  F.  Supp.  834,  841-844  (W.  D.  Ky.).  I 

Moreover,  the  opinion  in  Stark  v.  Wickard,  321  U.  S.  ^88, 
took  pains  to  point  out  (321  U.  S.  at  310)  that  this  right  of 
review  is  essentially  limited  to  the  testing  of  the  legal  question 
of  whether  the  Secretary  exceeded  his  statutory  authority,  and 
that  it  does  not  extend  to  matters  involving  the  technical 
details  of  the  milk  industry  and  matters  of  administrative 

discretion.  The  findings  which  appellees  attack  here  fall 

— 

tion  of  milk,  16  of  the  97  producers,  on  whose  behalf  the  action  is  brought, 
have  come  under  the  Worcester  (Federal)  Milk  Order. 

"Administrative  Procedure  Act,  Section  10  (a),  60  Stat.  243,  5  U.  SL  C. 
1009  (a). 

j 
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plainly  within  the  latter  categories.  They  involve  essentially 
intangible  factors  and  questions  of  complicated  economic  re¬ 
lationships.4*  Thus  the  very  fact  finding  process  includes 
discretionary  elements. 

Appellees  thus  do  not  come  within  those  classes  of  producers 
who  have  standing  under  the  rule  of  Stark  v.  Wickard,  supra. 

C.  The  Act  does  not  permit  the  suspension  of  the  order  pending 

judicial  review 

We  have  shown,  above,  that  even  under  the  rules  ordinarily 
governing  the  judicial  review  of  administrative  action,  the 
court  below  lacked  jurisdiction  in  the  absence  of  an  existing 
order  which  invaded  a  legal  right.  The  judicial  review  of 
Orders  issued  under  the  legislation  here  involved,  however,  is 
subject  to  special  limitations,  in  particular,  that  a  Milk  Order 
may  not  be  suspended  pendente  lite. 

The  regulation  of  the  "exquisitely  complicated”  and 
“erratic”  milk  industry  (supra,  pp.  1-2)  requires  the  making  of 
decisions  which  are  delicate,  complex,  and  involve  a  large 
amount  of  prophecy,  specialized  knowledge,  information,  and 
experience,  and  which  rest  upon  considerations  not  entirely 
susceptible  of  proof  or  disproof.50  And  it  is  well  established 
that,  in  the  silence  of  Congress,  this  type  of  administrative 
action  is  not  subject  to  judicial  review.  Chicago  B.  &  Q.  Ry. 
Co.  v.  Babcock,  204  U.  S.  585,  598;  Williamsport  Wire  Rope 
Company  v.  United  States,  277  U.  S.  551,  559,  561 ;  United 
States  v.  George  S.  Bush  &  Co.,  Inc.,  310  U.  S.  371, 380;  Switch¬ 
men's  Union  of  North  America  v.  National  Mediation  Board, 
320  U.  S.  297,  303;  Chicago  &  Southern  Air  Lines  v.  Water¬ 
man  S.  S.  Corp.,  333  IT.  S.  103,  111. 

The  Act  expressly  grants  to  “handlers,”  a  term  which  in¬ 
cludes  cooperatives  (7  U.  S.  C.  608c  (1),  infra,  p.  53), 51  an 
administrative  remedy  followed  by  a  narrowly  limited  judicial 
review.  7  U.  S.  C.  608c  ( 15) ,  infra,  pp.  63-64.  A  handler  “sub- 

**Cf.  Hearings  before  Subcommittee  No.  4  of  the  Committee  of  the  Judi¬ 
ciary,  House  of  Representatives,  76th  Cong.,  1st  Sess.,  on  H.  R.  4236,  6198, 
6324,  Serial  No.  13,  p.  161. 

80  Cf.  c.  {/.,  Queensboro  Farms  Products  v.  Wickard ,  137  F.  2d  969,  980 
(C.  A.  2). 

“  Cf .  supra,  p.  7,  fn.  25. 
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ject  to  an  order”  may  file  a  petition  for  review  with  the  Sec¬ 
retary  of  Agriculture.  The  Secretary’s  ruling  on  the  petition, 
to  be  made  after  a  hearing,  is  final,  if  in  accordance  with)  law. 
Within  twenty  days  after  the  entry  of  such  ruling  a  handler 
may  seek  judicial  review  by  way  of  a  bill  in  equity.  If  the 
court  determines  that  the  Secretary  has  committed  error,  its 
functions  are  limited  to  a  remand  of  the  proceedings  to  the 
Secretary  with  instructions,  and  the  pendency  of  judicial  pro¬ 
ceedings  does  not  operate  to  interfere  with  enforcement 
proceedings  brought  by  the  Government. 

The  limitation  of  the  reviewing  court’s  power,  to  a  remand, 
indicates  that  it  may  not  grant  a  final  injunction.  Thd  pro¬ 
vision  that  enforcement  proceedings  shall  not  be  delayed  while 
the  case  is  pending  in  court  is  clearly  indicative  of  a  congres¬ 
sional  intent  that  Milk  Orders  shall  not  be  suspended  pending 
judicial  review.  Accordingly,  it  has  been  held  that  the  review¬ 
ing  court  may  not  grant  injunctive  relief  and  that  a  prayer  for 
a  temporary  or  permanent  injunction  has  “no  proper  place  in  a 
suit  to  review  the  Secretary’s  ruling  under  Section  8c  |  (15) 
of  the  Act.” 52  New  York  State  Guernsey  Breeders'  Co-op.  v. 
Wallace ,  28  F.  Supp.  590, 593  (N.  D.  N.  Y.%  statutory  court,  per 
Circuit  Judge  Patterson),  and  see  the  observation  in  Justice 
Frankfurter’s  dissent  in  Stark  v.  Wickard,  321  U.  S.  288,  Sl7. 

While  the  statute  expressly  grants  this  limited  right  of  re¬ 
view  to  the  handlers,  it  is  entirely  silent  as  to  the  producer’s 
right  to  judicial  review.  It  would  have  been  possible  toj  hold 
that  in  this  area  of  highly  specialized,  technical,  administrative 
action  the  silence  of  Congress  is  indicative  of  an  intent  to  deny 
judicial  review,  especially  in  view  of  7  U.  S.  C.  608c  (13), 
pursuant  to  which  Milk  Orders  do  not  affect  producers  in  their 
capacities  as  producers.  The  Supreme  Court,  however,  fjelt  in 
Stark  v.  Wickard,  321  U.  S.  288,  306-310,  that  the  existence  of 
judicial  review,  as  far  as  handlers  were  concerned,  disclosed  an 
intent  that  the  courts  should  be  able  to  review  also  those  orders 
of  the  Secretary,  entirely  outside  the  scope  of  the  powers! dele¬ 
gated  to  him,  which  infringed  upon  the  individual  rights  of  a 

producer. 

- - 

"  u.  S.  C.  608c  (15),  infra,  pp.  63-64. 
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7  U.  S.  C.  608c  (15), 53  regulating  the  remedies  of  handlers, 
discloses  a  congressional  intent  that  not  only  handlers  are 
entitled  to  judicial  review,  but  also  those  producers  whose  indi¬ 
vidual  rights  have  been  infringed  by  a  Marketing  Order.  It 
is  also  indicative  of  two  important  limitations  upon  this  right 
to  review,  viz,  (a)  that  this  review  may  not  begin  before  the 
Secretary  actually  has  issued  an  Order,  and  (b),  above  all,  that 
a  Marketing  Order  may  not  be  suspended  pending  review. 
These  restrictions  upon  the  handler’s  right  to  judicial  review 
necessarily  must  be  carried  over  to  the  producer’s  remedy, 
which  has  been  implied  judicially  from  the  existence  of  the 
handler’s  statutory  remedy.  The  stream  cannot  rise  above  its 
source. 

Moreover,  it  would  be  most  incongruous  to  assume  that  the 
Congress,  which  prohibited  the  suspension  of  a  Marketing 
Order  pending  review  proceedings  brought  by  a  “handler” — a 
term  which  includes  a  cooperative  association — would  author¬ 
ize  such  suspension  during  proceedings  brought  by  an  individ¬ 
ual  producer.  One  of  the  very  purposes  of  the  Act  was  to 
strengthen  the  position  of  the  cooperative  marketing  associa¬ 
tions.54  Their  services  are  essential  for  the  proper  operation 
of  the  statutory  plan.  7  U.  S.  C.  610  (b)  (1),  infra,  pp.  66-77.55 
Congress  plainly  did  not  intend  to  confer  upon  the  dissident 
individual  producer 50  the  right  to  interim  injunctive  relief,  de¬ 
nied  to  the  cooperatives.  This  assumption  is  all  the  more 
unlikely  if  it  be  remembered  that  the  Act  was  necessitated 

“7  U.  S.  C.  608a  (6),  infra,  p,  51,  also  referred  to  in  Stark  v.  Wickard , 
321  U.  S.  288,  308,  does  not  deal  with  judicial  review  but,  to  the  contrary, 
with  enforcement  proceedings  by  the  Government;  and  it  was  held  that, 
in  United  Staten  v.  Ruzicka,  329  U.  S.  287,  the  validity  of  an  Order  cannot 
l>e  challenged  in  such  enforcement  proceedings. 

64  H.  Kept.  1241,  74th  Cong.,  1st  Sess.,  p.  7.  See  also  Xourse,  Davis  and 
Black,  Three  Yearn  of  the  Affricultural  Adjustment  Administration,  pp. 
267-268. 

M  H.  Kept.  1241,  74th  Cong.,  1st  Sess.,  p.  13,  “the  participation  by  local 
committees  and  association  of  producers  has  been  a  material  value  in  ad¬ 
ministering  the  program.”  See  also  H.  Kept.  468,  75th  Cong.,  1st  Sess.,  pp. 
1-2.  Nourse,  Davis  and  Black,  op.  cit.,  p.  268,  see  also  the  recent  pertinent 
holding  of  this  Court  in  Grant  v.  Benson,  C.  A.  D.  C.  No.  12478,  slip  opinion, 
pp.  5-7,  and  cf.  United  States  v.  Rock  Royal  Co-op.,  307  U.  S.  533,  559-560. 

"  It  should  be  remembered  that  a  Marketing  Order  has  to  be  approved 
by  at  least  two-thirds  of  the  producers  concerned. 
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to  a  large  extent  by  individual  producers  who — like  apbellees 
here — refused  to  bear  the  common  burden  of  the  surplus  milk 
in  the  hope  of  selling  an  above  average  percentage  of  fluitji  milk 
(supra,  p.  4). 

It  follows  that  the  court  below  lacked  jurisdiction  to  grant 
the  temporary  injunction  which  prevented  the  Secretary  from 
extending  the  Greater  Boston  marketing  area. 


The  injunction  was  improperly  granted.  The  District  Court 
failed  to  make  the  required  findings  of  fact  and  conclusions 
of  law,  erroneously  assumed  that  appellees  had  established 
that  they  were  likely  to  prevail,  and  paid  no  attention  what¬ 
ever  to  the  public  interest  involved  in  the  case 

A.  The  injunction  order  must  be  vacated  for  lack  of  the  required  findings 

of  fact  and  conclusions  of  law 

i 

The  order  granting  the  preliminary  injunction  (App.j  295- 
296)  fails  to  contain  any  findings  of  fact.  This  omission  by 
itself  requires  that  the  decision  below  be  vacated.  Rule  5^  (a) , 
Federal  Rules  of  Civil  Procedure,  provides  that: 

~  i 

*  *  *  in  granting  or  refusing  interlocutory  injunc¬ 
tions  the  court  shall  *  *  *  set  forth  the  findings  of  fact 
and  conclusions  of  law  which  constitute  the  grounds  of 
its  action.67 

The  Supreme  Court  repeatedly  has  stressed  the  crucial  im¬ 
portance  of  “fair”  compliance  with  the  requirements  of  this 
Rule.  In  Public  Service  Commission  of  Wisconsin  v.  Wiscon¬ 
sin  Telephone  Co.,  289  U.  S.  67,  71, 68  the  Supreme  Couijt  va¬ 
cated  an  interlocutory  injunction  and  remanded  the  cause  to 
the  district  court  because  the  latter  had  failed  to  perform  “its 
duty”  of  making  the  required  findings  of  fact  and  conclusions 
of  law.  And  in  Mayo  v.  Canning  Co.,  309  U.  S.  310,5?  the 
Supreme  Court,  after  stressing  that  “fair  compliance  with  jRule 

”The  court  filed  a  memorandum  opinion  (App.  198-202)  which  also  is 
devoid  of  findings  of  fact  and  conclusions  of  law. 

“This  case  involved  Equity  Rule  7014,  upon  which  Rule  52,  Federal 
Rules  of  Civil  Procedure,  is  based.  5  Moore,  Federal  Practice  (2d  jEd.), 
Section  52.07. 

°*  See  also  Read  v.  Diclccrson ,  312  U.  S.  656. 
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52”  was  of  the  “highest  importance”  (309  U.  S.  316),  included 
in  its  remand  the  admonition: 

*  *  *  any  action  taken  by  the  court  shall  be  upon 
findings  of  fact  and  conclusions  founded  upon  the  evi¬ 
dence,  in  accordance  with  Rule  52  (a)  of  the  Rules  of 
*  Civil  Procedure.  [309  U.  S.  319.] 

The  Courts  of  Appeals,  similarly,  have  vacated  preliminary 
injunctions  which  failed  to  comply  with  Rule  52  (a),  see  e.  g., 
Hopkins  v.  Wallin,  179  F.  2d  136  (C.  A.  3) ;  Bank  of  Madison  v. 
Graber,  158  F.  2d  137,  141  (C.  A.  7),  and  in  general  5  Moore, 
Federal  Practice  (2d  Ed.),  Section  52.07,  fn.  4. 

The  decision  below,  however,  does  not  contain  merely  a  de¬ 
fect  in  form,  which  could  be  cured  upon  remand  by  the  making 
of  the  proper  findings  and  conclusions.  It  is  fatally  erroneous 
and  requires  a  reversal. 

B.  The  order  below  must  be  reversed  because  appellees  did  not  establish  a 
reasonable  probability  that  they  would  succeed  ultimately 

The  order  granting  the  preliminary  injunction,  after  stating 
that  appellees  would  suffer  irreparable  harm  during  the 
pendency  of  the  law  suit  unless  they  were  granted  an  inter¬ 
locutory  injunction,  granted  the  relief  “being  of  the  opinion 
that  there  is  a  reasonable  probability  plaintiffs  may  ultimately 
succeed  and  prevail  herein.”  (App.  296.)  In  the  absence  of 
findings  of  fact  and  conclusions  of  law,  we  cannot  determine 
with  any  certainty  the  basis  of  this  opinion.  It  appears,  how¬ 
ever,  from  the  colloquy  at  the  hearing  (App.  176-183,  195) 
and  from  the  memorandum  opinion  (App.  201),  that  the  dis¬ 
trict  court  believed  appellees  had  made  out  a  prima  facie  case 
to  the  effect  that  there  was  no  substantial  evidence  to  support 
the  Secretary’s  findings. 

Thus,  during  the  argument,  counsel  for  appellees  took  the 
position  that  there  was  “not  a  single  iota  of  evidence,  not  a 
scintilla  of  evidence  in  the  record  that  there  are  unstable  mar¬ 
ket  conditions  (App.  176)  .00  When  the  court  recited  the  Secre¬ 
tary’s  Findings  of  Fact,  counsel  stated  that  he  had  attended 
every  session  of  the  hearings,  and  that  there  was  not  a  single 

*  The  Order  was  not  based  merely  upon  the  presence  of  instable  market 
condition  but  also  on  the  additional  consideration  recited  supra,  pp.  10-12. 
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statement  in  the  record  of  instability  in  the  market  (App.  178). 
And  when  asked  whether  he  claimed  that  “all  this  finding  is 
a  tissue  of  falsehood”  counsel  replied  “I  maintain  that  in  all 
sincerity”  (App.  179). 

After  further  argument  by  appellees’  attorney,  the  following 
colloquy  took  place: 

The  Court.  Well,  the  issue  is  very  sharp  as  it  has  now 
developed  in  argument.  You  assert  that  there  is!  no  evi¬ 
dence  of  instability  in  the  marketing  of  milk  in  tliis  little 
pocket. 

Mr.  Burke.01  That  is  correct,  Your  Honor. 

The  Court.  There  is  no  evidence  of  any  oif  these 
things  which  would  justify  inclusion  of  that  pocket  in  the 
greater  area.  You  state  that  under  oath;  the  defendant 
denies  it. 

I  don’t  think  by  any - 

Mr.  Burke.  I  don’t  need  to  state  it  under  oath.  You 
have  my  oath  as  an  attorney  of  this  court;  but  I  would 
state  it  under  oath  if  you  wanted  me  to. 

The  Court.  It  is  stated  under  oath. 

Mr.  Burke.  It  is  stated  under  oath  by  my  Clients. 
I’m  sorry;  I  misunderstood  you,  Your  Honor. 

The  Court.  The  defendant  denies  it  in  a  brief, - 

Mr.  Burke.  That  is  correct. 

The  Court.  Unverified.  (App.  183.) 

j 

During  appellant’s  closing  argument,  the  court  below  indi¬ 
cated  that  in  his  opinion  the  legal  posture  of  the  case  was  as 
follows: 

He  [Mr.  Burke]  has  announced  in  open  court,  as  a 
member  of  the  bar,  that  there  is  no  evidence  to  support 
these  findings  which  I  read  to  him.  He  conceded  that 
if  there  was  evidence  to  support  them,  he  would  have 
no  complaint. 

Now,  he  has  stated  as  a  member  of  the  bar,  and  as  the 
verified  complaint  alleged,02  there  is  no  evidence  t|o  sup- 

“  Appellees’  counsel. 

*  Presumably  the  district  judge  referred  to  the  following  allegations: 
“7.  *  *  *  The  findings  in  support  of  the  proposed  recommendations  were 
invalid  as  a  matter  of  law  as  being  contrary  to  the  evidence  introduced  at 
the  public  hearings.  The  findings  were  such  that  no  reasonable  man  could 
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port  those  findings.  All  I  have  against  that  is  your 
statement  in  open  court  that  there  is  evidence  to  support 
it.  (App.  194-195,  emphasis  supplied.) 

Finally,  in  his  memorandum  opinion,  the  court  mentioned 
generally  that  the  case  involved  contested  issues  of  fact,  the 
ultimate  determination  of  which  would  require  an  exhaustive 
study  of  the  voluminous  administrative  record  (App.  201). 03 
The  grant  of  the  preliminary  injunction  thus,  clearly,  was 
based  upon  the  district  court’s  opinion  that  appellees  had  made 
out  a  prima  jade  case — that  there  was  no  evidence  whatsoever 
to  support  the  Secretary — by  virtue  of  the  sworn  allegations  of 
the  complaint  and  the  statement  of  their  attorney,  while  appel¬ 
lant  had  presented  in  opposition  “only”  the  statement  of  his 
attorney.  In  utilizing  his  drastic  preliminary  injunction 
power,  the  district  judge  openly  deferred  any  consideration 
of  the  administrative  record,  or  argument  from  or  analysis  of 
that  record,  the  best  and  only  proper  evidence.  App.  201. 
Moreover,  the  court  below  totally  ignored  one  of  the  funda¬ 
mental  rules  governing  the  judicial  review  of  administrative 
action,  viz.,  that  the  presumption  of  the  existence  of  facts  sup¬ 
porting  an  administrative  ruling  cannot  be  overcome  by  general 
conclusory  allegations  or  denials,  but  only  by  the  allegation 
and  proof  of  specific  facts. 

1.  Appellees  did  not  overcome  the  presumption  that  the 
Order  was  supported  by  substantial  evidence,  a.  As  we  indi¬ 
cated  above,  the  court  below  took  the  position  that  the  Gov¬ 
ernment’s  counsel’s  statement  in  open  court  was  all  that  ap¬ 
pellee  had  introduced  to  rebut  appellees’  evidence.  The  court 
thus  completely  disregarded  the  presumption  that  there  are 
facts  in  existence  which  justified  the  administrative  action. 
Thus,  in  Padjic  States  Co.  v.  White,  296  U.  S.  176,  186,  the 
Supreme  Court  held: 

make  on  the  evidence  and  were  arbitrary  and  capricious  *  *  (App.  8.) 
“8.  *  *  *  Said  Decision  substantially  incorporates  the  proposed  findings 
hereinabove  referred  to  and  is  similarly  invalid  as  a  matter  of  law.”  (App. 
9.) 

48  It  would  appear  that  these  “*  *  *  contested  issues  of  fact  *  *  *”  could 
Involve  no  more  than  the  question  whether  there  was  evidence  in  the 
administrative  record  to  support  the  Secretary’s  proposed  Order. 
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*  *  *  But  where  the  regulation  is  within  the|  scope 
of  authority  legally  delegated,04  the  presumption  of 
the  existence  of  facts  justifying  its  specific  exercise 
attaches  alike  to  statutes,  to  municipal  ordinances,  and 
to  orders  of  administrative  bodies.05 

And,  with  respect  to  the  very  statutes  here  involved  the 
Supreme  Court  held  in  United  States  v.  Rock  Royal  Co-op., 
307  U.S.  533, 567-568: 

*  *  *  Such  an  administrative  determination  carries 
a  presumption  of  the  existence  of  a  state  of  facts j  justi¬ 
fying  the  action  far  too  strong  to  be  overcome  by  such 
suggestions  as  here  made. 

The  Order  is  thus  presumptively  supported  by  substantial 
evidence.  In  the  instant  case  this  presumption,  viz.,  thja,t  the 
Secretary’s  decision  was  reached  only  after  a  careful  rieview 
and  marshalling  of  the  evidence,  is  buttressed  by  the  fact  that 
the  Secretary  accepted  only  part  of  the  proposals  to  extend 
the  marketing  area  and  refused  to  extend  the  Order  tjo  the 
three  towns  of  Concord,  Lincoln,  and  Sudbury  or  to  the  entire 
county  of  Middlesex  (App.  31-32). 

b.  The  court  below  apparently  felt  that  the  verified  |  com¬ 
plaint  alleging  that  the  findings  were  contrary  to  the  evidence, 
buttressed  by  the  statement  of  appellees’  counsel,  constituted 
sufficient  evidence  to  warrant  the  grant  of  an  injunction. 
This  constituted  error. 

i.  A  party  who  seeks  to  challenge  the  validity  of  a  statute 
or  of  a  regulation  must  allege  specific  facts,  not  mere  general 
conclusions  of  fact  or  law.  Swift  &  Co.  v.  United  Stated,  343 
U.  S.  373,  383;  Pacific  States  Co.  v.  White,  296  IT.  Si  176, 
184-186;  Aetna  Insurance  Co.  v.  Hyde,  275  U.  S.  440,  447; 
O’ Gorman  &  Young  v.  Hartford  Fire  Insurance  Co.,  282  U.  S. 
251,  258;  Public  Service  Commission  v.  Great  Northern  Utili¬ 
ties  Co.,  289  U.  S.  150,  136-137;  Hegeman  Farms  Corp.  v. 

Baldwin,  293  U.  S.  163,  169-170;  Leventhal  v.  District  of 

— 

"On  this  issue  the  court  below  held  in  favor  of  appellant  (supra <  p.  15, 
and  App.  200-201). 

To  the  same  effect,  see  Thompson  v.  Consolidated  Oas  Co.,  300  U,  S.  55, 
69-70. 
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Columbia,  69  App.  D.  C.  229,  231,  100  F.  2d  94,  96;  National 
Labor  Relations  Bd.  v.  Biles  Coleman  L.  Co.,  98  F.  2d  16,  17 
(C.  A.  9) ;  Inland  Steel  Co.  v.  National  Labor  Relations  Board, 
105  F.  2d  246,  252  (C.  A.  7) ;  Billings  Utility  Co.  v.  Advisory 
Committee,  135  F.  2d  108,  112  (C.  A.  8) ;  Dyer  v.  Gallagher, 
203  F.  2d  477, 479  (C.A.  6). 

The  allegations  in  the  complaint  that  the  findings  “were 
invalid  as  a  matter  of  law  as  being  contrary  to  the  evi¬ 
dence  *  #  *  such  that  no  reasonable  man  could  make  on  the 
evidence  and  were  arbitrary  and  capricious,”  do  not  state  any 
specific  facts.  They  are  at  most  legal  conclusions 44  or 
epithets.47 

In  Dyer  v.  Gallagher,  203  F.  2d  477  (C.  A.  6),  the  court  held 
allegations  that  a  jeopardy  assessment  was 

*  #  *  a  void  and  arbitrary  action,  made  without 
warrant  or  authority  of  law,  in  violation  of  plaintiff’s 
constitutional  rights  and  privileges  to  due  process  of 
law,  and  was  a  mistake  and  error  of  law,  and  is  not 
supported  or  sustainable  by  any  substantial,  credible, 
competent  relevant  or  material  evidence 

to  constitute  mere  conclusions,  insufficient  to  state  a  cause  of 
action. 

By  verifying  the  complaint  appellees  thus  did  not  swear  to 
any  facts  which  could  rebut  the  presumption  that  the  Order 
is  supported  by  substantial  evidence.48 

Moreover,  it  was  not  clear  in  the  proceedings  below  which 
of  appellees’  challenges  were  accepted  by  the  district  judge. 
Appellees’  counsel  conceded  in  open  court  the  correctness  of 
certain  of  the  findings  such  as  the  proximity  of  the  four  town¬ 
ships  to  Boston,  the  transportation  improvement  and  growth 
in  population  (App.  178).  He  claimed,  generally,  that  the 
“major  findings  were  absolutely  contrary  to  the  evidence” 

**  SilberscUcin  v.  United  States ,  266  U.  S.  221. 

w  Adams  v.  Xagle,  303  U.  S.  532, 542. 

**  Cf.  the  holding  of  the  Court  in  Leventhal  v.  District  of  Columbia,  69 
App.  D.  C.  229,  231,  100  F.  2d  94,  96:  “An  aUegation  that  practically  aU  of 
the  usual  and  customary  benefits  of  ownership  were  appropriated  by  the 
aforesaid  Zoning  Commission”  is  not  a  fact  specifically  set  forth.  In  our 
opinion,  appellants’  bill  sets  forth  no  facts  sufficient  to  rebut  the 
presumption.” 
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(App.  178)  but  failed  to  indicate  what  the  “major  findings” 
were.  Specifically,  he  complained  of  an  alleged  lack  of  evi¬ 
dence  to  show  instability  in  the  marketing  of  milk  in  tlje  four 
towns®  (App.  178).  There  was,  of  course,  evidence  to  sup¬ 
port  the  Secretary’s  findings  in  all  respects.  See  infra,  pp.  36-39. 
Moreover,  the  question  whether  a  milk  market  is  stable,  of 
course,  is  one  of  judgment,  one  “which  rests  upon  considera¬ 
tions  not  entirely  susceptible  of  proof  or  disproof.” 70  lit  falls 
into  the  area  of  administrative  discretion  and  technical  de¬ 
tails  of  the  milk  business,  which  is  not  subject  to  judicial 
review.71  In  either  event,  appellees’  naked  challenge  was  en¬ 
titled  to  no  weight. 

Finally,  it  should  be  observed  that  appellees’  counsel  con¬ 
ceded  that  there  was  some  evidence  to  support  the  Secretary’s 
Order  (App.  179-182).  His  main  objection  was  to  its  sub¬ 
stantiality  and  to  the  weight  and  interpretation  accorded  to 
this  testimony  by  the  Secretary  (App.  180, 182) .  These,  again, 
are  matters  which  are  completely  removed  from  judicial  review. 

Plainly,  the  sworn  statements  that  the  Order  is  not  supported 
by  evidence  did  not  make  out  a  prima  facie  case,  or  indicate 
that  appellees  were  likely  to  succeed  ultimately. 

ii.  Nor  is  appellees’  case  aided  by  the  representations  of  their 
counsel  in  open  court.  The  presumption  in  favor  of  the  validity 
of  the  Order  could  not  be  shaken  by  counsel’s  statements. 
First,  they  did  not  have  any  higher  dignity  than  the  diametri¬ 
cally  opposite  ones  made  by  appellant’s  attorney.72  Beyond 
that,  however,  counsel’s  statements  obviously  do  not  have  any 

*  For  the  remaining  major  findings,  see  supra ,  pp.  10-12. 

70  Williamsport  Wire  Rope  Co.  v.  United  States,  277  U.  S.  551,  561  and 
see  supra,  p.  26. 

71  Cf.  the  reservation  in  Stark  v.  Wickard,  321  U.  S.  288,  310 : 

It  is  suggested  that  such  a  ruling  puts  the  agency  at  the  mercy  jof  ob¬ 
jectors,  since  any  provisions  of  the  Order  may  be  attacked  as  unauthorized 
by  each  producer.  To  this  objection  there  are  adequate  answers.  Th^  terms 
of  the  Order  are  largely  matters  of  administrative  discretion  as  to 
there  is  no  justiciable  right  or  are  clearly  authorized  by  a  valid  act 
States  v.  Rock  Royal  Co-op.,  307  U.  S.  533.  Technical  details  of  th^  milk 
business  are  left  to  the  Secretary  or  his  aides. 

12  While  the  district  judge  below  apparently  felt  that  appellees’  attorney- 
had  the  right  to  make  statements  going  beyond  the  sworn  statement^  con¬ 
tained  in  the  complaint,  and  to  amplify  them  (see  supra,  pp.  31-32),  he 
strictly  confined  appellant’s  counsel  to  the  record  before  the  court  (Appi  141). 
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evidentiary  value.  To  whatever  extent  counsel  chose  to  be 
partisan,  the  district  court  should  have  discounted  his  claims. 

To  conclude,  if  the  presumption  of  the  regularity  of  ad¬ 
ministrative  orders  is  to  have  any  meaning,  it  cannot  be  re¬ 
butted  simply  by  conclusory  affidavits  and  counsel’s  repre¬ 
sentations.  To  use  the  language  of  the  Supreme  Court  in 
Adams  v.  Nagle,  303  U.  S.  532,  543,  “To  hold  otherwise  would 
render  orderly  administrative  procedure  impossible.” 

2.  The  Order  is  supported  by  substantial  evidence.  In  the 
preceding  section  of  this  brief,  we  have  shown  that  appellees 
have  not  even  come  near  rebutting  the  presumption  that  the 
Order  is  supported  by  the  facts.  In  view  of  appellees’  chal¬ 
lenge  in  open  court  that  the  findings  constitute  a  tissue  of  false¬ 
hood  (supra,  p.  31),  we  shall  therefore  briefly  demonstrate  that 
there  was  indeed  substantial  evidence  to  support  the  findings 
of  the  Secretary. 

The  evidence  in  the  record  carefully  reviews  the  practices 
incident  to  the  marketing  of  milk  in  Framingham,  Natick, 
Wayland  and  Weston  and  demonstrates  the  close  economic  re¬ 
lationship  between  the  marketing  of  milk  in  those  communi¬ 
ties  and  the  marketing  of  milk  in  Boston.  Framingham, 
Natick,  Wayland  and  Weston  are  highly  urbanized,  industrial 
communities  with  a  total  population  of  approximately  70,000, 
with  Framington  and  Natick  experiencing  the  most  rapid  rate 
of  growth  among  the  cities  and  towns  in  Massachusetts  (App. 
423-427).  There  are  large  migrations  to  these  towns  from 
Boston  (App.  423,  427),  and  Framingham  and  Natick  now 
have  a  larger  population  than  many  of  the  cities  and  towns 
included  in  the  present  marketing  area  (App.  423,  769).  The 
four  towns  are  contiguous  to  the  present  marketing  area,  and 
the  Bureau  of  the  Census  includes  them  in  the  standard  met¬ 
ropolitan  area  for  Boston  (App.  423,  424,  747-749,  768).  In 
recent  years,  a  network  of  highways  has  linked  the  four  towns 
closer  to  the  City  of  Boston,  the  hub  of  an  urbanized  area  of 
highly  concentrated  population  (App.  427,  463). 

Milk  marketed  in  the  four  towns  must  be  of  the  same  quality 
as  the  milk  marketed  in  the  present  Greater  Boston  area.73 

73  All  milk  marketed  in  Massachusetts  must  be  approved  as  to  quality 
under  uniform  regulations  of  the  Commonwealth  Milk  Regulation  Board 
(Annotated  Laws  of  Mass.,  C.  94,  §§  12  et  seq.). 
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Milk  is  distributed  in  the  four- town  area  from  three  sources: 
regulated  milk  under  the  Federal  Boston  order;  dairy  farmers 
whose  milk  is  regulated  by  the  Massachusetts  Milk  Cbntrol 
Commission;  and  milk  from  unregulated  sources,  i.  e.>  milk 
for  which  no  governmental  agency  fixes  the  price  (App:.  428- 
433, 469-47 0, 472-475) .  The  prices  producers  received  for  milk 
marketed  in  the  four-town  area  have  varied  considerably  de¬ 
pending  upon  source,  with  the  price  to  producers  for  Unreg¬ 
ulated  milk  used  for  fluid  consumption  being  substantially 
lower  than  that  for  regulated  milk  (App.  430-435,  469-470, 
754-758,  765-767).  A  further  disparity  in  the  amounts  re¬ 
ceived  by  producers  is  due  to  the  different  payment  plans  of 
the  various  handlers.  Some  pay  on  the  basis  of  an  individual 
handler  pool,  others  on  the  basis  of  a  market-wide  pool,  and 
still  others  pay  a  flat  price,  resulting  in  a  total  lack  of  uni¬ 
formity  in  the  prices  received  by  producers  supplying  the  mar¬ 
ket  (ibid.).  The  situation  was  summarized  by  Mr.  C.  W. 
Swonger,  an  expert  (App.  339-340)  on  milk  marketing'  prac¬ 
tices  in  the  New  England  area  (App.  433-434). 

These  figures  illustrate  the  wide  disparity  in  prices 
and  cost  of  milk  which  exist  between  handlers  in  the 
Framingham  market  at  the  present  time.  Massachu¬ 
setts  producers  cannot  meet  the  competition  of  iblend 
price  milk  from  unregulated  sources.  Dealers  cannot 
continue  to  purchase  milk  from  Massachusetts  produc¬ 
ers,  if  their  competitors  have  a  cheaper  source  of  supply. 
Regulated  handlers  under  the  Boston,  Worcester,  or 
Merrimack  Valley  orders,  who  pay  the  Class  I  price  for 
their  fluid  milk  sales,  cannot  compete  on  an  evenj  basis 
with  Hood  or  other  unregulated  buyers.  j  • 

The  State  Milk  Control  Commission  can  establish  a 
price  to  be  paid  to  Massachusetts  producers,  but  ii  can¬ 
not  require  any  dealer  to  buy  milk  from  Massachusetts 
producers.  Neither  can*  it  regulate  the  price  p4id  to 
producers  for  milk  from  plants  located  out  of  (state, 
which  moves  in  interstate  commerce. 

A  Federal  order  is  not  limited  in  its  jurisdiction  by 
State  lines.  It  is  the  only  machinery  so  far  developed 
which  will  price  all  the  milk  in  a  market  on  a  uniform 
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basis,  according  to  its  use,  and  eliminate  the  advantage 
of  moving  out-of-state  to  obtain  an  unregulated  supply. 

Approximately  50  percent  of  the  distributors  in  the  four- 
town  area  are  regulated  Boston  handlers  (App.  428-429,  452- 
454).  These  handlers  must  compete  with  distributors  who 
market  substantial  quantities  of  unregulated  milk,  much  of 
which  is  acquired  at  a  price  much  lower  than  the  regulated 
handlers  are  required  to  pay  (App.  428-435,  602-607,  754-758, 
765-767).  Milk  of  Boston  producers  has  been  refused  be¬ 
cause  of  competition  with  unregulated  milk  (App.  429-430). 
One  of  the  largest  handlers  in  the  four-town  area  is  a  Boston 
pool  handler  who  supplies  part  of  his  needs  from  his  Boston 
regulated  plant,  but  was  compelled  to  obtain  the  greater  por¬ 
tion  of  his  milk  from  unregulated  sources 74  to  meet  competi¬ 
tion  from  unregulated  milk  in  the  four  towns  (App.  685,  687- 
689). 

Dairy  farmers,  such  as  the  plaintiffs,  whose  milk  is  regulated 
by  the  Massachusetts  Milk  Control  Commission,  produce  only 
a  portion  of  the  milk  needed  to  supply  the  four  towns  (App. 
476-477).  The  towns  are,  therefore,  dependent  upon  Boston 
pool  milk  and  unregulated  milk  for  a  substantial  part  of  their 
requirements  and  to  provide  for  fluctuations  in  demand  and 
supply  (App.  428-429,  476-477,  521-523,  563-565,  672). 
Dairy  farmers,  such  as  the  plaintiffs,  have  enjoyed  preferen¬ 
tial  treatment  because  they  have  not  had  to  share  in  the  burden 
of  the  surplus  necessary  in  connection  with  furnishing  the  four 
towns  with  an  adequate  supply  of  milk.  This  surplus  burden  is 
being  borne  primarily  by  the  Boston  pool  producers  (App. 
353-354,  429-431,  434-435,  663,  750,  752-755,  765-767). 75 

The  evidence,  of  which  the  foregoing  is  a  fragmentary  sum- 

’*  In  an  affidavit  filed  in  this  proceeding,  an  official  of  this  company  indi¬ 
cated  that  the  quantity  of  unregulated  milk  distributed  from  the  company’s 
Natick  plant  to  the  four-town  area  totaled  30,000  quarts  per  week  (App. 
84-85). 

*  On  this  phase  of  the  case,  the  situation  is  essentially  the  same  as  that 
considered  by  the  Supreme  Court  in  United  States  v.  Rock  Royal  Cooperative, 
307  U.  S.  533,  571-572.  There,  the  Court  rejected  the  challenge  of  certain 
producers  who  had  a  preferred  outlet  for  their  milk  which  they  were  unwill¬ 
ing  to  share  with  other  producers  upon  whose  shoulders  rested  the  entire 
burden  of  the  surplus  necessary  to  supply  the  marketing  area  with  an  ade¬ 
quate  quantity  of  pure  and  wholesome  milk. 


marization,  fully  supported  the  Secretary’s  findings,  a|nd  his 
findings  justified  the  conclusion  that  the  Boston  marketing 
area  should  be  extended  to  the  four  towns  in  question.7*  In 
light  of  such  evidence,  it  is  doubtful  that  the  Secretary  could 
have  reasonably  arrived  at  any  other  conclusion  and  still  com¬ 
ply  with  the  policy  of  the  Agricultural  Marketing  Agreement 
Act  of  1937,  which  is  to  “establish  and  maintain  such  orderly 
marketing  conditions”  as  will  obtain  for  farmers  the  pricing 
objectives  of  the  act  (7  U.  S.  C.  602  (1) ). 

3.  Appellees ’  arguments  with  respect  to  the  conduct  of  the 
referendum  are  without  merit.  Appellees’  legal  arguments 
come  essentially  under  two  headings.  First,  they  challenge  the 
constitutionality  of  the  Act  as  it  affects  them  (Amended  Com¬ 
plaint,  App.  81-82) ;  second,  they  challenge  the  way  ih  which 
the  referendum  had  been  conducted,  especially  the  methods 
used  in  selecting  the  qualified  producers,  and  the  voting  of 
cooperatives  on  behalf  of  their  members,  taking,  in  effect,  the 


position  that  appellees  were  the  only  producers  qualified  to 
vote  on  the  issue  of  the  extension  of  the  Greater  Boston  mar¬ 
keting  area. 

The  constitutional  argument  was  expressly  rejected  below  in 
its  memorandum  decision  on  the  basis  of  United  States  v.  Rock 
Royal  Co-op.,  307  U.  S.  533  (App.  200-201).  No  further  argu¬ 
ment  is  needed  on  this  score.  United  Milk  Producers  yf  New 
Jersey  v.  Benson,  —  U.  S.  App.  D.  C.  — ,  225  F.  2d  52[7,  529; 
Grant  v.  Benson,  C.  A.  D.  C.  No.  12478,  slip  opinion,  pp.  3-4; 
and  see  Stark  v.  Wickard,  321  U.  S.  288, 310. 

For  lack  of  Conclusions  of  Law  we  do  not  know  whether, 
and  to  what  extent,  the  decision  below  took  the  other  two 
arguments  into  consideration.  Judge  Pine’s  remark,!  supra, 
p.  31,  App.  112-113,  that  the  question  of  substantiality!  of  evi¬ 
dence  had  become  the  issue  of  the  case  tends  to  indicajte  that 
he  held  those  two  contentions  legally  unfounded.  We  agree. 

The  proposed  Order,  providing  for  the  inclusion  of  the  four 
towns  in  the  Greater  Boston  marketing  area,  was  approved 

”It  should  be  noted  that,  in  this  same  administrative  proceeding,  the 
Secretary  determined  not  to  extend  the  Order  to  other  area  on  thje  ground 
that  they  are  still  essentially  rural  and  present  none  of  the  problems, 
presented  by  the  four-town  area,  to  the  degree  necessitating  regulation  (App. 
31-32). 
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by  a  vote  of  9,698  to  107.  Even  the  producers  supplying  the 
four-town  area,  but  not  the  present  Boston  area,  favored  it  by 
a  vote  of  440  to  46. 

Confronted  with  those  overwhelming  majorities,  appellees 
take  the  position  that,  on  the  issue  whether  the  four  towns 
should  be  added  to  the  Greater  Boston  marketing  area,  the 
vote  should  have  been  limited  to  those  supplying  the  area  to 
be  annexed.  Realizing  that  this  area  was  being  supplied  by 
some  10,000  Boston  pool  producers  and  nearly  600  out-of-state 
non-pool  producers  favoring  the  Order  410  to  8  (App.  80), 
they  argue  that  the  10,000  Boston  pool  producers  and  some 
275  of  the  non-pool  producers  did  not  supply  any  substantial 
amount  of  milk  to  the  area  (App.  112-115) ;  hence,  that  the 
referendum  should  have  been  limited  to  93  Massachusetts 
farmers  supplying  the  area  (roughly  the  class  which  appellees 
purport  to  represent)  and  307  out-of-state  producers  supplying 
the  Hood  and  Devine  plants  (App.  115,  80).  Even  this  limi¬ 
tation  of  the  group  of  eligible  voters  would  have  been  of  no 
avail  to  appellees.  Of  those  93  Massachusetts  producers  and 
307  Hood  and  Devine  plant  suppliers,  there  were  206  members 
of  cooperatives  (App.  80)  voting  for  approval  (App.  83) ;  of 
the  non-members,  46  voted  “No”,  the  rest  either  refrained 
from  voting  or  voted  in  favor  of  the  plan  (App.  84).  Thus, 
even  if  the  electorate  had  been  limited  as  suggested  by  appel¬ 
lees,  the  Order  would  have  passed  by  a  vote  of  at  least  206  to 
46,  a  majority  far  in  excess  of  the  statutory  two-thirds  require¬ 
ment.  Appellees  therefore  finally  had  to  intimate  that  the 
vote  should  have  been  limited  to  the  93  Massachusetts  farmers, 
the  only  ones  likely  to  be  affected  by  it  adversely,  and  that  the 
voting  of  cooperatives  for  their  members,  required  by  statute, 
was  improper  (App.  10-11,  and  see  115-116). 

a.  The  class  of  voters  qualified  to  vote  in  the  referendum 
was  properly  determined.  According  to  the  statute  (7  U.  S.  C. 
608c  (9)  (B),  infra,  p.  60),  the  referendum  is  to  be  conducted 
among  the  producers  who  “have  been  engaged  in  the  production 
of  such  commodity  for  sale  in  the  marketing  area  specified  in 
such  marketing  agreement  or  order.”  The  marketing  area 
specified  in  the  proposed  Order  consisted  of  the  existing  Greater 
Boston  marketing  area  as  augmented  by  the  four  towns  (App. 
29,  and  proposed  7  C.  F.  R.  904.1  at  20  F.  R.  6940).  The  Secre- 
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tary’s  determination  of  the  class  of  producers  qualified  Ip  vote 
in  the  referendum  thus  was  within  the  very  language  of  his 
broad  statutory  authority.77 

It  does  not  aid  appellees’  position  if  we  assume  for  the  sake 
of  argument  that  the  statute  be  read  as  providing  that,  in  the 
case  of  the  annexation  of  an  area  to  an  existing  marketing  area, 
a  separate  referendum  should  be  held  mong  the  producers 
supplying  this  separate  area.  Having  found  that  the  four 
towns  were  supplied  from  the  Boston  pool  (supra,  pp.  1,0-12), 
the  Secretary  could  have  felt  it  impracticable  to  trace  the  milk 
of  each  individual  producer  and  decided  that  every  pool  pro¬ 
ducer  supplied  the  four-town  area.  Moreover,  the  referendum 
agent  found  that  10,000  out  of  the  13,000  pool  producers 
actually  supplied  the  four-town  area,  supra,  p.  13.  In  view  of 
the  vote  of  9,698  to  107,  the  inclusion  of  3,000  possibly  unquali¬ 
fied  voters  constituted  at  most  harmless  error  (Administrative 
Procedure  Act,  Section  10  (e),  60  Stat.  243, 5  U.  S.  C.  1009  (e)). 
Appellees’  claim  that  the  10,000  Boston  pool  producers  were  not 
entitled  to  vote  because  only  a  trickle  of  Boston  poo|l  milk 
reached  the  four  towns  (App.  113)  is  of  no  merit.  The  Secre¬ 
tary  found  to  the  contrary  (supra,  pp.  10-12,  see  also  p.  13), 
and  this  finding  is  supported  by  substantial  evidence  (supra, 
pp.  37-38,  and  see  App.  685). 

Appellees  also  seem  to  take  exception  to  the  selection  of 
April  1955  as  the  representative  month  (App.  61),  claiming 
that  this  made  possible  the  inclusion  of  175  Dairyman’s  League 
and  102  Bay  State  plant  producers  (App.  115,  80).  The  de¬ 
termination  of  the  representative  month,  however,  is  essen¬ 
tially  a  matter  of  administrative  discretion,  involving  a 
technical  detail  of  the  milk  business,  and  thus  not  open]  to  re¬ 
view.  Stark  v.  Wickard,  321  U.  S.  288,  310;  and  see  United 
States  v.  Wrightwood  Dairy  Co.,  127  F.  2d  907,  912  (C.j  A.  7). 

These  arguments,  however,  again  are  of  no  help  to  appellees, 
for  even  if  only  the  93  Massachusetts  farmers  and  the  307 
producers  of  Hood  and  Devine  had  been  able  to  vote,  as 
claimed  by  appellees,  the  referendum  still  would  haye  ap¬ 
proved  by  a  vote  of  at  least  206  to  46. 

77  H.  P.  Hood  d  Sons  v.  United  States,  307  U.  S.  58$,  508 ;  United  States  V. 
Wrightwood  Dairy  Co.,  127  P.  2d  907,  911  (C.  A.  7). 


b.  The  referendum  properly  provided  for  the  voting  of  co¬ 
operatives  on  behalf  of  their  members.  According  to  7  U.  S.  C. 
608c  (12)  and  (19) — discussed  supra,  p.  7,  the  approval  of  a 
cooperative  association  of  producers  shall  be  considered  by  the 
Secretary  of  Agriculture  the  vote  of  the  producers  who  are 
members  of  such  cooperative.  These  provisions  of  the  statute 
have  been  held  constitutional  in  United  States  v.  Rock  Royal 
Co-op.,  307  U.  S.  533,  559-560;  H.  P.  Hood  &  Sons  v.  United 
States,  307  U.  S.  588, 599.  In  the  latter  case  the  court  pointed 
out  that,  presumptively,  the  cooperatives  would  vote  with  an 
eye  to  the  best  [overall] 78  interests  of  their  members. 

In  the  instant  case  the  cooperatives  which  approved  the 
proposed  Order  on  behalf  of  26  local  producers  (App.  84)  may 
have  feared  that,  in  view  of  the  rapid  transition  of  the  four- 
town  area,  the  custom  of  purchases  from  local  producers  at 
Class  I  rates  was  doomed  (supra,  p.  15,  fn.  39)  and  that  local 
dealers  would  have  to  sell  out  to  the  large  metropolitan  han¬ 
dlers  or,  as  the  result  of  competition,  be  compelled  to  secure 
most  of  their  milk  from  out-of-state  producers  at  prices  con¬ 
trolled  neither  by  the  State  nor  by  the  Federal  Government. 
In  view  of  these  potentialities,  it  would  be  definitely  in  the 
interest  of  the  local  producers  to  obtain  the  protection  of  the 
Federal  Order. 

c.  There  is  no  merit  to  the  argument  that  the  referendum 
should  have  been  limited  to  appellees  or  other  local  farmers. 
Appellees  have  constantly  taken  the  position  that  it  was  im¬ 
proper  to  have  anyone  participate  in  the  referendum  except 
the  90  odd  local  producers,  i.  e.,  those  potentially  adversely 
affected  by  the  Order  (cf.  App.  67-68,  113,  301-302).  The 
obvious  answer  to  this  argument  again  is  the  statutory  lan¬ 
guage.  The  Act  provides  that  all  who  produce  “for”  a  market¬ 
ing  area  shall  participate  in  the  referendum.  Appellees  argue 
as  if  the  statute  was  limited  to  those  who  produce  “in”  a 
locality  to  be  attached  to  an  existing  marketing  area. 

Moreover,  the  statutory  text  is  in  full  accord  with  the  basic 
problem  with  which  the  Act  seeks  to  deal,  viz.,  the  problem  of 
an  equitable  distribution  of  the  burden  of  the  surplus  milk. 
This  burden  rests  on  the  shoulders  of  all  those  who  produce  for 


an  area;  hence,  they  are  the  ones  who  should  have  a  voice  in 
determining  whether  or  not  a  plan  should  be  accepted;  H.  P. 
Hood  <&  Sons  v.  United  States,  307  U.  S.  588,  598.  According 
to  their  own  affidavits,  appellees,  i.  e.,  the  producers  within  the 
locality  to  be  added,  have  not  born  their  equitable  sharte  of  the 
surplus  milk.7*  It  certainly  would  run  contrary  to  the  pur¬ 
poses  of  the  Act 80  to  have  them  alone  decide  whether  or  not 
they  want  to  submit  to  a  regulation  which  would  deprive  them 
of  this  advantage.81 

Moreover,  the  constitutional  authority  for  the  Act,  as  far  as 
local  transactions  are  concerned,  is  the  power  of  Congress  to 
regulate  intrastate  transactions  which  interfere  with  inter¬ 
state  commerce.  United  States  v.  Wrightwood  Da\ry  Co., 
315  U.  S.  110, 120, 125-126;  Panno  v.  United  States,  203  F.  2d 
504,  507  (C.  A.  9).  It  would  be  incongruous  to  assume  that 
those  who  impose  a  burden  on  interstate  commerce  should 
be  the  only  ones  permitted  to  vote  as  to  whether  or  not  it  should 
be  continued. 

Appellees’  arguments  that  the  referendum  area  Rvas  im¬ 
properly  selected  by  the  Secretary  thus  is  plainly  untenable.82 

i 

”  Appellees  stated  that  they  sold  all,  or  all  but  3%  of  their  mill):  as  Class 
I  milk  (supra,  p.  15,  fn.  39,  App.  86,  89)  fTn  contrast  with  the  normal  daily 
surplus  requirement  of  20%,  supra,  p.  2. 

80  As  we  have  shown,  supra,  pp.  3-8,  it  was  one  of  the  purposes  of  the 
Act  to  compel  the  dissident  producer  to  share  the  burden  of  the  surplus  milk. 
The  principle  of  the  equalization  pool  is,  of  course,  applicable  to  the  pro¬ 
ducers  as  a  group.  But  equalization  among  those  subject  to  a  Regulatory 
program  is  not  a  novelty.  In  Boiclcs  v.  Willingham,  321  U.  S.  503,  518,  it 
was  said  that  “a  member  of  the  class  which  was  regulated  may  suffer 
economic  losses  not  shared  by  others”  and  it  “has  never  been  thought  that 
price  fixing  *  *  *  was  improper  because  it  was  on  a  class  ratheir  than  an 
individual  basis.”  Market  regulation  is  valid  even  though  it  may  be  dis¬ 
advantageous  to  certain  areas  or  persons.  Secretary  of  Agriculture  v. 
Central  Roig  Co.,  338  U.  S.  604,  618.  See  also  Great  Northern  c6-op.  Ass’ n 
v.  Bowles,  146  F.  2d  269,  272  (E.  C.  A.). 

“  The  Order  takes  into  account  differences  in  cost  and  economic  advant¬ 
ages  by  establishing  large  differentials  for  milk  produced  within  40  miles 
of  Boston  and  higher  prices  for  milk  delivered  in  fall  (App.  409—410,  and  see 
supra,  pp.  8-9).  The  question  whether  these  adjustments  are  adequate  in¬ 
volves  consideration  of  discretion  and  of  administrative  expertise,  and, 
hence,  is  not  subject  to  judicial  review.  New  York  State  Guernsey  Breed¬ 
ers'  Co-op.  v.  Wickard,  141  F.  2d  805,  808  (C.  A.  2). 

**  Congress  plainly  anticipated  that  Milk  Orders  would  cover  large  areas 
by  expressly  exempting  them  from  the  requirement  that  Orders  shall  be 


Accordingly,  there  is  no  reasonable  likelihood  that  appellees 
can  succeed  on  the  merits  and  the  preliminary  injunction  was 
improperly  granted. 


C.  The  decision  below  did  not  properly  balance  the  equities,  and  did  not 
consider  at  all  the  public  interest 

Having  determined — we  submit  erroneously — that  appellees 
were  likely  to  succeed  ultimately,  the  court  below  held  that 
appellees  would  be  injured  irreparably  if  the  Order  were  issued, 
and  restrained  the  Secretary  of  Agriculture  from  making  effec¬ 
tive  that  part  of  the  Order  which  would  extend  the  Greater 
Boston  marketing  area  to  the  four  towns.  We  submit  the 
court  below  erred  in  the  process  of  balancing  the  countervaling 
equities;  in  completely  disregarding  the  public  interest  in¬ 
volved;  in  granting  appellees  a  remedy  which  not  only  goes 
far  beyond  the  extent  necessary  to  prevent  irreparable  injury 
but  which,  to  the  contrary,  actually  threatens  to  inflict  irrep¬ 
arable  injury  upon  producers  supplying  the  area  and  the  public ; 
and,  finally,  in  requiring  an  injunction  bond  which  is  insuffi¬ 
cient  to  compensate  the  third  parties  affected  for  possible  losses 
as  well  as  inadequate  to  discourage  frivolous  litigation. 

1.  In  balancing  the  equities  the  court  below  disregarded  the 
public  interest  involved.  The  court  below  proceeded  on  the 
assumption  that  this  case  involved  merely  a  contest  between 
appellees,  whose  stake  in  the  litigation  amounted  to  $97,000.00 
a  year  or  $1,000  for  the  individual,83  and  the  12,000  producers 
supplying  the  Boston  Milk  pool  upon  whose  shoulders  appel¬ 
lees  were  shifting  a  surplus  milk  burden  of  $175,000.00  (App. 
289-290).  The  Act,  however,  was  passed  not  for  the  benefit 
of  the  cooperatives  but  in  order  to  protect  the  interest  of  the 
public  at  large  in  an  adequate  supply  of  pure  milk,  endangered 

limited  to  the  smallest  practicable  production  or  marketing  area  feasible. 
7  U.  S.  C.  608c  (11)  (B),  infra,  p.  61. 

**  One  item  of  the  damages  claimed  by  appellees  was  the  assertion  that,  if 
the  Order  went  into  effect,  certain  handlers  would  refuse  to  do  business 
y.  with  them.  (Cf.  the  Jackson  and  Donaldson  hfiSrlnvit^  App.  91-95  and 
/  277-278.)  The  anticipated  adverse  effect  of  administrative  action  upon 
contractual  relations  with  third  parties— easily  made  in  an  affiadvit — does 
not  constitute  the  type  of  damage  which  justifies  the  grant  of  injunctive 
relief.  AUen  v.  Grand  Central  Aircraft  Co.,  347  U.  S.  535,  540;  Aircraft  d 
Diesel  Co.  v.  Uirsch,  331  U.  S.  752,  777-779. 
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by  the  business  practices  of  producers — and  handlersf-who 
refused  to  share  the  common  burden  of  surplus  milk.  United 
States  v.  Rock  Royal  Co-op,  307  TJ.  S.  533,  548-550;  Nehbia  v. 
New  York,  291  TJ.  S.  502,  516-518,  and  see  supra,  pp.  3  to  8. 

The  staying  of  an  administrative  order  pending  litigation— 
which,  in  view  of  the  crowded  court  calendars,  may  easily  last 
several  years — frustrates  the  entire  legislative  program.  By 
the  time  the  injunction  is  lifted,  the  inherently  fluctuating  con¬ 
ditions  affecting  the  milk  industry  ®*  are  likely  to  have  changed 
to  such  an  extent  that  the  Order  has  become  outmoded.  And  a 
new  Order,  again,  could  be  stalled  at  the  suit  of  a  producer  un¬ 
willing  to  bear  the  common  burden,  until  it  equally  becomes 
obsolete.*5  Thus,  realizing  that  injunctive  relief  pending  “the 
delays  necessarily  incident  to  judicial  supervision  of  adminis¬ 
trative  procedure” 86  can  easily  nullify  a  legislative  program,87 
courts  of  equity  “go  much  farther  both  to  give  and  withhold 
relief  in  the  furtherance  of  the  public  interest  than  the^  are 
accustomed  to  go  when  only  private  interests  are  involved.” 
Virginian  Ry.  Co.  v.  System  Federation,  300  U.  S.  515, 1 552; 
Yakus  v.  United  States,  321  TJ.  S.  414,  440.  Indeed,  the  j  “his¬ 
tory  of  equity  jurisdiction  is  the  history  of  regard  for  public 
consequences  in  employing  the  extraordinary  remedy  of  in¬ 
junction.”  Railroad  Commission  v.  Pullman  Co.,  312  TJ.  S. 
496,  500. 

Here,  the  court  totally  disregarded  the  public  interesi.  It 
refers  to  Perry  v.  Perry,  88  TJ.  S.  App.  D.  C.  337, 190  F.  2d  601, 
a  domestic  relations  case  (App.  202)  as  the  source  of  thei  con¬ 
siderations  determining  whether  an  injunction  should  issue. 
And  although  the  judge  below  stated  that  Perry  was  based 
upon  the  concurring  opinion  of  Bazelon,  J.,  in  Communist 
Party  v.  McGrath,  96  F.  Supp.  47,  he  completely  ignored  those 
portions  in  the  Communist  Party  case  which  discuss  the  addi- 

! 

M  Cf.  S.  Kept  No.  565,  75th  Cong.,  1st  Sess.,  p.  3,  referred  to  supra,  p.  6 : 
“Their  [the  pooling  and  price  plans’]  effectiveness  depends  upon  *  *  *!  their 
adjustment  from  time  to  time  to  meet  changing  conditions.” 

84  Cf.  the  concurring  opinion  of  Danaher,  J.,  in  Mitchell  v.  Covington  Mill*, 
C.  A.  D.  C.  No.  12650,  slip  opinion,  p.  2. 

**  Mitchell  v.  Covington  Mills,  C.  A.  D.  C.  No.  12650,  concurring  opinion  of 
Dan: i ho**.  J..  slip  opinion,  p.  1. 

85  A  in  l  this  danger  is  seriously  enhanced  where,  as  here,  injunctive  relief 
is  granted  on  the  basis  of  affidavits  reciting  merely  conclusions  of  law.. 
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tional  considerations  governing  the  granting  of  injunctive  relief 
in  cases  adversely  involving  the  public  interest. 

2.  The  relief  granted  appellees  went  far  beyond  the  measures 
required  to  prevent  irreparable  injury.  The  relief,  if  any,  to 
which  appellees  are  entitled  is  not  the  continuation  of  the 
status  quo  pending  judicial  review,  but  only  such  protection  as 
is  “required  and  to  the  extent  necessary  to  prevent  irreparable 
injury.” 88  The  principal  irreparable  injury  appellees  would 
suffer,  were  the  Order  to  go  into  effect  immediately,  would 
be  that  they  could  not  obtain  a  refund  of  the  difference  between 
the  prices  they  would  receive  under  the  Federal  and  State  Milk 
Orders,  if  they  should  prevail  ultimately.  To  protect  appel¬ 
lees  from  this  loss,  however,  it  is  not  necessary  to  take  the 
drastic  step  of  enjoining  or  suspending  the  promulgation  of  the 
Order  the  effect  of  which  is  that,  if  appellant  ultimately  suc¬ 
ceeds  in  this  action,  appellees  will  have  been  able  to  evade  their 
fair  share  of  the  surplus  milk  burden  for  the  duration  of  the 
lawsuit.80 

Appellees’  interests  would  have  been  adequately  protected 
by  an  arrangement  under  which  a  part  of  the  milk  price,  cor¬ 
responding  roughly  to  the  difference  between  the  two  Milk 
Orders,  is  held  in  escrow  to  abide  the  outcome  of  the  litigation. 
Orders  of  this  type  were  issued  in  H.  P.  Hood  &  Sons  v.  United 
States,  307  U.  S.  588; 00  Brannan  v.  Stark,  342  U.  S.  451, 01  and 
Grant  v.  Benson,  C.  A.  D.  C.  No.  12,478.** 

A  similar  escrow  arrangement  suggested  by  appellant  (App. 
204-206)  was  rejected  by  the  district  court  on  the  ground  that 

*  *  #  the  file  discloses  that  the  $1,000  loss  per  farmer 
per  year  would,  in  many  cases,  be  destructive  or  disrup¬ 
tive  of  their  businesses  and  their  method  of  doing  busi¬ 
ness,  so  that  in  that  case  the  $1,000  per  annum  would 

**  Administrative  Procedure  Act,  Section  10  (d),  60  Stat.  243,  5  U.  S.  C. 
1000  (d). 

"  And  this  burden  will  have  been  placed  irretrievably  on  the  shoulders  of 
those  dairymen  who  are  now  taking  care  of  the  milk  deficit  of  the  four 
towns. 

*°  Supreme  Court  of  the  United  States,  October  Term,  1938,  Nos.  772  and 
865 ;  Transcript  of  Record,  Vol.  I,  pp.  115-116. 

n  In  this  Court,  Nos.  10,635  and  10,636,  Joint  Appendix,  p.  156. 

®*  Joint  Appendix,  pp.  28-29. 
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not  only  be  irretrievably  lost  but  the  farmer  would  be 
put  out  of  business  (App.  289). 

The  court  continued  to  refer  to  the  “death  knell”  of  Appel¬ 
lees’  enterprises  and  of  their  “very  livelihood”  (App.  2894290). 
As  a  matter  of  fact,  the  assertion  that  appellees  would  be  ruined 
and  put  out  of  business,  if  paid  on  the  basis  of  the  Federal  Milk 
Order,  can  be  found  only  in  the  argument  of  their  counsel  (App. 
256-257,  259),  and  not  in  the  affidavits  submitted  by  jthem 
(App.  64, 86-91).  Appellees  merely  make  the  dire  prediction 
that  if  they  were  paid  on  the  basis  of  the  Federal  Ordeil  they 
would  no  longer  be  able  to  continue  their  scientific,  but  more 
expensive  methods  of  milk  production,  because  the  rates  of 
the  Order  allegedly  are  based  upon  the  costs  of  farmers  who  do 
not  control  their  production  (see,  e.  g.,  Schofield  Affidavit,!  App. 
88,  90). 

We  submit  that  these  subjective  prognostications  are  not 
entitled  to  much  weight.  They  ignore  the  differentials  specifi¬ 
cally  designed  to  equalize  the  position  of  suburban  farmers.98 
In  addition,  the  prices  established  by  the  Order  presumptively 
comply  with  the  requirements  of  the  Act,  including  those  de¬ 
signed  to  give  the  producer  an  adequate  return  (cf.  7  U.  iS.  C. 
602, 608c  ( 18) ) .  We  submit  that  appellees’  affidavits,  contain¬ 
ing  merely  premonitions  unsupported  by  any  tangible  evidence, 
are  not  capable  of  overcoming  this  presumption.94 

In  any  event,  the  Secretary’s  proposal  that  appellees  be 
permitted  to  borrow  from  an  escrow  fund  (App.  206,  274), 
would  have  protected  every  legitimate  interest  of  the  appellees. 
The  court  below,  however,  completely  disregarded  this  possi¬ 
bility  of  framing  an  order  which  would  save  appellees,  asj  well 
as  the  members  of  the  cooperatives,  from  irreparable  injury 
and  still  avoid  the  complete  nullification  of  the  Order  peiiding 
review. 

3.  The  court  below  required  an  inadequate  bond.  Th^  dis¬ 
trict  court  conditioned  the  granting  of  the  injunction  upon  the 

“App.  409-410;  and  see  fn.  81,  supra,  p.  43. 

“If  the  prices  paid  under  the  Boston  Milk  Order  really  prevented  the 
progressive  dairying  methods  used  by  appellees,  they  easily  could  |  have 
referred  to  the  experience  of  their  neighbors  in  the  towns  already  cojvered 
by  the  Order.  For  all  that  is  shown,  these  methods  are  commonly  and 
profitably  used  in  those  areas.  (Cf.  App.  269.) 
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giving  of  a  bond  in  the  sum  of  $1,000  (App.  295,  296,  and 
see  the  pertinent  colloquy  at  App.  290-295) .  We  submit  that 
this  amount  was  inadequate  to  protect  the  interests  jeopardized 
by  the  injunction. 

The  court  below  took  the  position 

*  *  *  the  bond  is  only  nominal,  and  that  is  all  it  can 
be  in  the  case  of  a  Government  officer.  He  can’t  be 
damaged  personally  (App.  290). 

and  again 

*  *  *  The  bond  is  to  indemnify  the  defendant  if  the 
injunction  is  improvidently  issued.  He  is  a  Govern¬ 
ment  officer,  and  I  thing  a  nominal  bond  is  all  that  is 
requisite.  I  cannot  understand  how  he  could  possibly 
claim  damages  on  account  of  losses  which  might  be  sus¬ 
tained  by  the  12,000  producers  in  the  event  the  injunc¬ 
tion  is  denied  on  final  hearing  *  *  *  (App.  294). 

In  taking  this  position,  the  court  failed  to  realize  that,  in 
cases  of  this  kind,  it  is  the  very  purpose  of  the  security  to  pro¬ 
tect  not  merely  the  public  officer  but  also  third  parties 
potentially  injured  by  the  injunction.  Thus,  H.  Rept.  1980, 
79th  Cong.,  2d  Sess.,  pp.  43-44, 95  commenting  on  Section  10 
(d)  of  the  Administrative  Procedure  Act,  states  expressly 

*  *  #  In  determining  whether  agency  action  should  be 
postponed,  the  court  should  take  into  account  that  per¬ 
sons  other  than  parties  may  be  adversely  affected  by 
such  postponement  and  in  such  cases  the  party  seeking 
postponement  may  be  required  to  furnish  security  to 
protect  such  other  persons  from  loss  resulting  from 
postponements. 

The  court  below  paid  no  heed  whatsoever  to  this  legislative 
command.  Similarly,  it  ignored  the  considerations  voiced  in 
Stark  v.  Wickard,  321  U.  S.  288,  310,  that  the  expense  of  liti¬ 
gation  would  discourage  frivolous  litigation.  A  nominal  bond, 
however,  does  not  have  such  deterrent  effect. 

95  See  also  Sen.  Doc.  24S,  70th  Cong.,  2d  Sess.,  Legislative  History  of  the 
Administrative  Procedure  Act,  pp.  277-278. 
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CONCLUSION 

For  the  above  reasons,  the  decision  below  should  be  reversed 

7  I 

and  the  preliminary  injunction  be  dissolved.  Moreover,  in 
view  of  insuperable  objections  to  the  maintenance  of  the  suit, 
such  as  the  prematurity,  the  lack  of  standing,  and  the  lalck  of 
specificity  in  appellees’  attack  upon  the  validity  of  the  admin¬ 
istrative  action,  it  appears  that  appellees  cannot  ultimately 
succeed.  It  is  therefore  respectfully  submitted  that  the  cause 
be  remanded  to  the  district  court  with  instructions  to  dismiss 
the  entire  proceedings.  Smith  v.  Vulcan  Iron  Works J  165! 
U.  S.  518,  525;  Metropolitan  Water  Co.  v.  Kaw  Valley  Drains 
age  District,  223  U.  S.  519,  523;  U.  S.  Fidelity  &  Guaranty  Co. 
v.  Bray,  225  U.  S.  205,  214;  Myers  v.  Bethlehem  Corp.\,  304 
U.  S.  41,  52-53. 

Leo  A.  Rover, 

United  States  Attorney* 
Samuel  D.  Slade, 
Herman  Marcuse, 
Attorneys,  Department  of  Justice. 

Of  Counsel: 

Neil  Brooks, 

7  j 
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APPENDIX  A 


The  Agricultural  Marketing  Agreement  Act  of  1937,  50 
Stat.  246,  as  amended,  7  U.  S.  C.  601ff,  provides  in  pertinent 
part:  * 

Sec.  601.  Declaration  of  conditions. 

It  is  declared  that  the  disruption  of  the  orderly  ex¬ 
change  of  commodities  in  interstate  commerce  impairs 
the  purchasing  power  of  farmers  and  destroys  the  value 
of  agricultural  assets  which  support  the  national  credit 
structure  and  that  these  conditions  affect  transactions 
in  agricultural  commodities  with  a  national  public  in¬ 
terest,  and  burden  and  obstruct  the  normal  channels  of 
interstate  commerce. 

Sec.  602.  Declaration  of  policy;  establishment 
OF  BASE  PERIODS  FOR  PRICES;  MARKETING  STANDARDS. 

It  is  declared  to  be  the  policy  of  Congress — 

(1)  Through  the  exercise  of  the  powers  conferred 
upon  the  Secretary  of  Agriculture  under  sections  601- 
604  and  607-620  of  this  title,  to  establish  and  maintain 
such  orderly  marketing  conditions  for  agricultural  com¬ 
modities  in  interstate  commerce  as  will  establish,  as  the 
prices  to  farmers,  parity  prices  as  defined  by  section 
1301  (a)  (1)  of  this  title. 

(2)  To  protect  the  interest  of  the  consumer  by  (a) 
approaching  the  level  of  prices  which  it  is  declared  to 
be  the  policy  of  Congress  to  establish  in  subsection  (1) 
of  this  section  by  gradual  correction  of  the  current 
level  at  as  rapid  a  rate  as  the  Secretary  of  Agriculture 
deems  to  be  in  the  public  interest  and  feasible  in  view 
of  the  current  consumptive  demand  in  domestic  and 
foreign  markets,  and  (b)  authorizing  no  action  under 

®*  In  view  of  the  many  amendments  to  the  Agricultural  Marketing  Agree¬ 
ment  Act,  which  itself  constitutes  a  reenactment  of  and  amendment  to  the 
Agricultural  Adjustment  Act  as  amended  (see  supra,  p.  6),  we  reproduce 
the  statute  as  it  now  appears  in  Title  7  of  the  United  States  Code. 

(50) 
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sections  601-608,  608a,  608b,  608c,  608d-612,  613,!  614- 
619,  620,  623,  624  of  this  title  which  has  for  its  purpose 
the  maintenance  of  prices  to  farmers  above  the! level 
which  it  is  declared  to  be  the  policy  of  Congress  to  Estab¬ 
lish  in  subsection  (1)  of  this  section. 

(3)  Through  the  exercise  of  the  powers  conferred 
upon  the  Secretary  of  Agriculture  under  sections  j  601- 
608,  608a,  608b,  608c,  608d-612,  613-619,  620,  623,  and 
624  of  this  title,  to  establish  and  maintain  such  jmini- 
mum  standards  of  quality  and  maturity  and  such  grad¬ 
ing  and  inspection  requirements  for  agricultural  [  com¬ 
modities  enumerated  in  section  608c  (2)  of  this  j  title, 
other  than  milk  and  its  products,  in  interstate  comiinerce 
as  will  effectuate  such  orderly  marketing  of  such !  agri¬ 
cultural  commodities  as  will  be  in  the  public  interest. 

(4)  Through  the  exercise  of  the  powers  conferred 
upon  the  Secretary  of  Agriculture  under  sections  601- 
608a,  608b,  608c,  608d-612,  613,  614-619,  620,  623,  and 
624  of  this  title,  to  establish  and  maintain  such  orderly 
marketing  conditions  for  any  agricultural  commjodity 
enumerated  in  section  608c  (2)  of  this  title  as  will  pro¬ 
vide,  in  the  interests  of  producers  and  consumeijs,  an 
orderly  flow  of  the  supply  thereof  to  market  through¬ 
out  its  normal  marketing  season  to  avoid  unreasonable 
fluctuations  in  supplies  and  prices. 

Sec.  608a. 

(5)  Forfeitures. 

Any  person  willfully  exceeding  any  quota  or  allot¬ 
ment  fixed  for  him  under  sections  601-608,  608a,  608b, 
608c,  608d-612,  613,  614-619,  620,  623,  624  of  this  title 
by  the  Secretary  of  Agriculture,  and  any  other  person 
knowingly  participating,  or  aiding,  in  the  exceeding  of 
said  quota  or  allotment  shall  forfeit  to  the  United  States 
a  sum  equal  to  three  times  the  current  market  value  of 
such  excess,  which  forfeiture  shall  be  recoverable  in  a 
civil  suit  brought  in  the  name  of  the  United  States. 

(6)  Jurisdiction  of  district  courts. 

The  several  district  courts  of  the  United  States  are 
vested  with  jurisdiction  specifically  to  enforce,  and  to 

i 
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prevent  and  restrain  any  person  from  violating  any 
order,  regulation,  or  agreement,  heretofore  or  hereafter 
made  or  issued  pursuant  to  sections  601-608, 608a,  608b, 
608c,  608d-612,  613,  614-619,  620,  623,  624  of  this  title, 
in  any  proceeding  now  pending  or  hereafter  brought  in 
said  courts. 

(7)  Duties  of  district  attorneys;  investigation  of 
violations  by  Secretary;  hearings. 

Upon  the  request  of  the  Secretary  of  Agriculture,  it 
shall  be  the  duty  of  the  several  district  attorneys  of  the 
United  States,  in  their  respective  districts,  under  the 
directions  of  the  Attorney  General,  to  institute  proceed¬ 
ings  to  enforce  the  remedies  and  to  collect  the  forfeitures 
provided  for  in,  or  pursuant  to  sections  601-608,  608a, 
608b,  608c,  608d-612,  613,  614-619,  620,  623,  624  of  this 
title.  Whenever  the  Secretary,  or  such  officer  or  em¬ 
ployee  of  the  Department  of  Agriculture  as  he  may 
designate  for  the  purpose,  has  reason  to  believe  that  any 
handler  has  violated,  or  is  violating,  the  provisions  of 
any  order  or  amendment  thereto  issued  pursuant  to  said 
sections,  the  Secretary  shall  have  power  to  institute  an 
investigation  and,  after  due  notice  to  such  handler,  to 
conduct  a  hearing  in  order  to  determine  the  facts  for 
the  purpose  of  referring  the  matter  to  the  Attorney 
General  for  appropriate  action. 

(8)  Cumulative  remedies. 

The  remedies  provided  for  in  this  section  shall  be  in 
addition  to,  and  not  exclusive  of,  any  of  the  remedies 
or  penalties  provided  for  elsewhere  in  sections  601-608, 
608a,  608b,  608c,  608d-612,  613,  614r-619,  620,  623,  624 
of  this  title  or  now  or  hereafter  existing  at  law  or  in 
equity. 

(9)  “Person”  defined. 

The  term  “person”  as  used  in  sections  601-608,  608a, 
608b,  608c,  608d-612,  613,  614-619,  620,  623,  624  of  this 
title  includes  an  individual,  partnership,  corporation, 
association,  and  any  other  business  unit. 
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Commodity  Benefits 

Sec.  608b.  Marketing  agreements;  exemption 

FROM  ANTI-TRUST  LAWS. 

In  order  to  effectuate  the  declared  policy  of  sections 
601-608,  608a,  608b,  608c,  608d-612,  613,  614-619,  620, 
623,  624  of  this  title,  the  Secretary  of  Agriculture!  shall 
have  the  power,  after  due  notice  and  opportunity  for 
hearing,  to  enter  into  marketing  agreements  with  |proc- 
essors,  producers,  associations  of  producers,  and  cithers 
engaged  in  the  handling  of  any  agricultural  commodity 
or  product  thereof,  only  with  respect  to  such  hanjdling 
as  is  in  the  current  of  interstate  or  foreign  commerce 
or  which  directly  burdens,  obstructs,  or  affects,  inter¬ 
state  or  foreign  commerce  in  such  commodity  or  product 
thereof.  The  making  of  any  such  agreement  shall  not 
be  held  to  be  in  violation  of  any  of  the  antitrust  laws  of 
the  United  States,  and  any  such  agreement  shall  be 
deemed  to  be  lawful:  Provided,  That  no  such  agreement 
shall  remain  in  force  after  the  termination  of  said  sec¬ 
tions. 

Sec.  608c.  Orders  regulating  handling  of  commod¬ 
ity — ( 1 )  issuance  by  secretary. 

The  Secretary  of  Agriculture  shall,  subject  to  the!  pro¬ 
visions  of  this  section,  issue,  and  from  time  to  time 
amend,  orders  applicable  to  processors,  associations  of 
producers,  and  others  engaged  in  the  handling  of  any 
agricultural  commodity  or  product  thereof  specified  in 
subsection  (2)  of  this  section.  Such  persons  are  re¬ 
ferred  to  in  sections  601-608, 608a,  608b,  608c,  608d|612, 
613,  614-619,  620,  623,  624  of  this  title  as  “handlers.” 
Such  orders  shall  regulate,  in  the  manner  hereinafter 
in  this  section  provided,  only  such  handling  of  |such 
agricultural  commodity,  or  product  thereof,  as  is  ii^  the 
current  of  interstate  or  foreign  commerce,  or  which  di¬ 
rectly  burdens,  obstructs,  or  affects,  interstate  or  foreign 
commerce  in  such  commodity  or  product  thereof,  i 

(2)  Orders  issued  pursuant  to  this  section  shall  be 
applicable  only  to  the  following  agricultural  commodi- 
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ties  and  the  products  thereof  (except  canned  or  frozen 
grapefruit,  the  products  of  naval  stores,  and  the  products 
of  honeybees),  or  to  any  regional,  or  market  classifica¬ 
tion  of  any  such  commodity  or  product:  Milk,  fruits 
(including  filberts,  almonds,  pecans  and  walnuts  but  not 
including  apples,  other  than  apples  produced  in  the 
States  of  Washington,  Oregon,  and  Idaho,  and  not  in¬ 
cluding  fruits,  other  than  olives  and  grapefruit,  for  can¬ 
ning  or  freezing),  tobacco,  vegetables  (not  including 
vegetables,  other  than  asparagus,  for  canning  or  freez¬ 
ing),  soybeans,  hops,  honeybees  and  naval  stores  as  in¬ 
cluded  in  the  Naval  Stores  Act  and  standards  estab¬ 
lished  thereunder  (including  refined  or  partially  refined 
oleoresin) :  Provided,  That  no  order  issued  pursuant  to 
this  section  shall  be  effective  as  to  any  grapefruit  for 
canning  or  freezing  unless  the  Secretary  of  Agriculture 
determines,  in  addition  to  other  findings  and  determi¬ 
nations  required  by  this  title,  that  the  issuance  of  such 
order  is  approved  or  favored  by  the  processors  who,  dur¬ 
ing  a  representative  period  determined  by  the  Secretary, 
have  been  engaged  in  canning  or  freezing  such  com¬ 
modity  for  market  and  have  canned  or  frozen  for  market 
more  than  50  per  centum  of  the  total  volume  of  such 
commodity  canned  or  frozen  for  market  during  such 
representative  period. 

(3)  Notice  and  hearing. 

Whenever  the  Secretary  of  Agriculture  has  reason  to 
believe  that  the  issuance  of  an  order  will  tend  to  effec¬ 
tuate  the  declared  policy  of  sections  601-608, 608a,  608b, 
608c,  608d-612,  613,  614-619,  620,  623,  624  of  this  title 
with  respect  to  any  commodity  or  product  thereof  speci¬ 
fied  in  subsection  (2)  of  this  section,  he  shall  give  due 
notice  of  and  an  opportunity  for  a  hearing  upon  a  pro¬ 
posed  order. 

(4)  Finding  and  issuance  of  order. 

After  such  notice  and  opportunity  for  hearing,  the 
Secretary  of  Agriculture  shall  issue  an  order  if  he  finds, 
and  sets  forth  in  such  order,  upon  the  evidence  intro¬ 
duced  at  such  hearing  (in  addition  to  such  other  findings 
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as  may  be  specifically  required  by  this  section)  that  the 
issuance  of  such  order  and  all  of  the  terms  andj  con¬ 
ditions  thereof  will  tend  to  effectuate  the  declared  policy 
of  said  sections  with  respect  to  such  commodity^ 

(5)  Milk  and  its  products;  terms  and  conditions  of 
orders. 

In  the  case  of  milk  and  its  products,  orders  issued 
pursuant  to  this  section  shall  contain  one  or  mqre  of 
the  following  terms  and  conditions,  and  (except  as  pro¬ 
vided  in  subsection  (7)  of  this  section)  no  others* 

(A)  Classifying  milk  in  accordance  with  the  ;form 
in  which  or  the  purpose  for  which  it  is  used,  and  fixing, 
or  providing  a  method  for  fixing,  minimum  prices  for 
each  such  use  classification  which  all  handlers  shall  pay, 
and  the  time  when  payments  shall  be  made,  for  milk 
purchased  from  producers  or  associations  of  producers. 
Such  prices  shall  be  uniform  as  to  all  handlers,  subject 
only  to  adjustments  for  (1)  volume,  market,  and  pro¬ 
duction  differentials  customarily  applied  by  the  i  han¬ 
dlers  subject  to  such  order,  (2)  the  grade  or  quality 
of  the  milk  purchased,  and  (3)  the  locations  at  which 
delivery  of  such  milk,  or  any  use  classification  thereof, 
is  made  to  such  handlers. 

(B)  Providing: 

(i)  for  the  payment  to  all  producers  and  associations 
of  producers  delivering  milk  to  the  same  handler  of  uni¬ 
form  prices  for  all  milk  delivered  by  them:  Provided , 
That,  except  in  the  case  of  orders  covering  milk  prod¬ 
ucts  only,  such  provision  is  approved  or  favored  by  at 
least  three-fourths  of  the  producers  who,  during  a  rep¬ 
resentative  period  determined  by  the  Secretary  of  jAgri- 
culture,  have  been  engaged  in  the  production  for  market 
of  milk  covered  in  such  order  or  by  producers  who,  dur¬ 
ing  such  representative  period,  have  produced  at  |  least 
three-fourths  of  the  volume  of  such  milk  produced  for 
market  during  such  period;  the  approval  required  here¬ 
under  shall  be  separate  and  apart  from  any  other  ap¬ 
proval  or  disapproval  provided  for  by  this  section;  or 

(ii)  for  the  payment  to  all  producers  and  associations 
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of  producers  delivering  milk  to  all  handlers  of  uniform 
prices  for  all  milk  so  delivered,  irrespective  of  the  uses 
made  of  such  milk  by  the  individual  handler  to  whom 
it  is  delivered; 

subject  in  either  case,  only  to  adjustments  for  (a)  vol¬ 
ume,  market,  and  production  differentials  customarily 
applied  by  the  handlers  subject  to  such  order,  (b)  the 
grade  or  quality  of  the  milk  delivered,  (c)  the  locations 
at  which  delivery  of  such  milk  is  made,  and  (d)  a  fur¬ 
ther  adjustment,  equitably  to  apportion  the  total  value 
of  the  milk  purchased  by  any  handler,  or  by  all  han¬ 
dlers,  among  producers  and  associations  of  producers, 
on  the  basis  of  their  marketings  of  milk  during  a  repre¬ 
sentative  period  of  time. 

(C)  In  order  to  accomplish  the  purposes  set  forth 
in  paragraphs  (A)  and  (B)  of  this  subsection,  providing 
a  method  for  making  adjustments  in  payments,  as 
among  handlers  (including  producers  who  are  also  han¬ 
dlers),  to  the  end  that  the  total  sums  paid  by  each 
handler  shall  equal  the  value  of  the  milk  purchased 
by  him  at  the  prices  fixed  in  accordance  with  paragraph 
(A)  of  this  section. 

(D)  Providing  that,  in  the  case  of  all  milk  purchased 
by  handlers  from  any  producer  who  did  not  regularly 
sell  milk  during  a  period  of  30  days  next  preceding  the 
effective  date  of  such  order  for  consumption  in  the  area 
covered  thereby,  payments  to  such  producer,  for  the 
period  beginning  with  the  first  regular  delivery  by  such 
producer  and  continuing  until  the  end  of  the  two  full 
calendar  months  following  the  first  day  of  the  next  suc¬ 
ceeding  calendar  month,  shall  be  made  at  the  price  for 
the  lowest  use  classification  specified  in  such  order, 
subject  to  the  adjustments  specified  in  paragraph  (B) 
of  this  subsection. 

(E)  Providing  (i)  except  as  to  producers  for  whom 
such  services  are  being  rendered  by  a  cooperative  mar¬ 
keting  association,  qualified  as  provided  in  paragraph 

(F)  of  this  subsection,  for  market  information  to  pro¬ 
ducers  and  for  the  verification  of  weights,  sampling,  and 


57 


testing  of  milk  purchased  from  producers,  and  for  leak¬ 
ing  appropriate  deductions  therefor  from  payment^  to 
producers,  and  (ii)  for  assurance  of,  and  security  for, 
the  payment  by  handlers  for  milk  purchased. 

(F)  Nothing  contained  in  this  subsection  is  intended 
or  shall  be  construed  to  prevent  a  cooperative  marketing 
association  qualified  under  the  provisions  of  sections!  291 
and  292  of  this  title,  engaged  in  making  collective  sales 
or  marketing  of  milk  or  its  products  for  the  producers 
thereof,  from  blending  the  net  proceeds  of  all  of  its 
sales  in  all  markets  in  all  use  classifications,  and  making 
distribution  thereof  to  its  producers  in  accordance  with 
the  contract  between  the  association  and  its  producers: 
Provided,  That  it  shall  not  sell  milk  or  its  products  to 
any  handler  for  use  or  consumption  in  any  market  at 
prices  less  than  the  prices  fixed  pursuant  to  paragraph 

(A)  of  this  subsection  for  such  milk. 

(G)  No  marketing  agreement  or  order  applicable  to 
milk  and  its  products  in  any  marketing  area  shall  pro¬ 
hibit  or  in  any  manner  limit,  in  the  case  of  the  products 
of  milk,  the  marketing  in  that  area  of  any  mill^  or 
product  thereof  produced  in  any  production  areaj  in 
the  United  States. 

*  *  *  *  *  ! 


(7)  Terms  common  to  all  orders. 

In  the  case  of  the  agricultural  commodities  and  fhe 
products  thereof  specified  in  subsection  (2)  orders  shall 
contain  one  or  more  of  the  following  terms  and 
conditions: 

i 

(A)  Prohibiting  unfair  methods  of  competition  and 
unfair  trade  practices  in  the  handling  thereof. 

(B)  Providing  that  (except  for  milk  and  cream  to  be 
sold  for  consumption  in  fluid  form)  such  commodity|  or 
product  thereof,  or  any  grade,  size,  or  quality  thereof 
shall  be  sold  by  the  handlers  thereof  only  at  prices  fijed 
by  such  handlers  in  the  manner  provided  in  such  order. 

(C)  Providing  for  the  selection  by  the  Secretary  of 
Agriculture,  or  a  method  for  the  selection,  of  an  agency  or 
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agencies  and  defining  their  powers  and  duties,  which 
shall  include  only  the  powers: 

(i)  To  administer  such  order  in  accordance  with  its 
terms  and  provisions; 

(ii)  To  make  rules  and  regulations  to  effectuate  the 
terms  and  provisions  of  such  order; 

(iii)  To  receive,  investigate,  and  report  to  the  Secre¬ 
tary  of  Agriculture  complaints  of  violations  of  such  or¬ 
der;  and 

(iv)  To  recommend  to  the  Secretary  of  Agriculture 
amendments  to  such  order. 

No  person  acting  as  a  member  of  an  agency  established 
pursuant  to  this  paragraph  shall  be  deemed  to  be  acting 
in  an  official  capacity,  within  the  meaning  of  section  610 
(g)  of  this  title,  unless  such  person  receives  compensa¬ 
tion  for  his  personal  services  from  funds  of  the  United 
States.  *  *  * 

(D)  Incidental  to,  and  not  inconsistent  with,  the 
terms  and  conditions  specified  in  subsections  (5)— (7) 
and  necessary  to  effectuate  the  other  provisions  of  such 
order. 

(8)  Orders  with  marketing  agreement. 

Except  as  provided  in  subsection  (9)  of  this  section, 
no  order  issued  pursuant  to  this  section  shall  become 
effective  until  the  handlers  (excluding  cooperative 
associations  of  producers  who  are  not  engaged  in  process¬ 
ing,  distributing,  or  shipping  the  commodity  or  product 
thereof  covered  by  such  order)  of  not  less  than  50  per 
centum  of  the  volume  of  the  commodity  or  product 
thereof  covered  by  such  order  which  is  produced  or  mar¬ 
keted  within  the  production  or  marketing  area  defined 
in  such  order  have  signed  a  marketing  agreement, 
entered  into  pursuant  to  section  608b  of  this  title,  which 
regulates  the  handling  of  such  commodity  or  product  in 
the  same  manner  as  such  order,  except  that  as  to  citrus 
fruits  produced  in  any  area  producing  what  is  known 
as  California  citrus  fruits  no  order  issued  pursuant  to 
this  subsection  shall  become  effective  until  the  handlers 
of  not  less  than  80  per  centum  of  the  volume  of  such  com- 
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modity  or  product  thereof  covered  by  such  order  have 
signed  such  a  marketing  agreement:  Provided ,  That 
no  order  issued  pursuant  to  this  subsection  shall'  be 
effective  unless  the  Secretary  of  Agriculture  determines 
that  the  issuance  of  such  order  is  approved  or  favored: 

(A)  By  at  least  two-thirds  of  the  producers  Tfrho 
(except  that  as  to  citrus  fruits  produced  in  any  drea 
producing  what  is  known  as  California  citrus  fruits  said 
order  must  be  approved  or  favored  by  three-fourths  of 
the  producers),  during  a  representative  period  deter¬ 
mined  by  the  Secretary,  have  been  engaged,  within  jthe 
production  area  specified  in  such  marketing  agreement 
or  order,  in  the  production  for  market  of  the  commodity 
specified  therein,  or  who,  during  such  representative 
period,  have  been  engaged  in  the  production  of  such 
commodity  for  sale  in  the  marketing  area  specified  in 
such  marketing  agreement,  or  order,  or 

(B)  By  producers  who,  during  such  representative 
period,  have  produced  for  market  at  least  two-thjrds 
of  the  volume  of  such  commodity  produced  for  market 
within  the  production  area  specified  in  such  marketing 
agreement  or  order,  or  who,  during  such  representative 
period,  have  produced  at  least  two-thirds  of  the  volume 
of  such  commodity  sold  within  the  marketing  area  speci¬ 
fied  in  such  marketing  agreement  or  order. 

(9)  Orders  with  or  without  marketing  agreement!. 

Any  order  issued  pursuant  to  this  section  shall  be¬ 
come  effective  in  the  event  that,  notwithstanding  the 
refusal  or  failure  of  handlers  (excluding  cooperative 
associations  of  producers  who  are  not  engaged  in  process¬ 
ing,  distributing,  or  shipping  the  commodity  or  product 
thereof  covered  by  such  order)  of  more  than  50  Jper 
centum  of  the  volume  of  the  commodity  or  product 
thereof  (except  that  as  to  citrus  fruits  produced  in  any 
area  producing  what  is  known  as  California  citrus  fruits 
said  per  centum  shall  be  80  per  centum)  covered  by  such 
order  which  is  produced  or  marketed  within  the  produc¬ 
tion  or  marketing  area  defined  in  such  order  to  sign  a 
marketing  agreement  relating  to  such  commodity  or 
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product  thereof,  on  which  a  hearing  has  been  held, 
the  Secretary  of  Agriculture  determines; 

(A)  That  the  refusal  or  failure  to  sign  a  marketing 
agreement  (upon  which  a  hearing  has  been  held)  by  the 
handlers  (excluding  cooperative  associations  of  pro¬ 
ducers  who  are  not  engaged  in  processing,  distributing, 
or  shipping  the  commodity  or  product  thereof  covered 
by  such  order)  of  more  than  50  per  centum  of  the  volume 
of  the  commodity  or  product  thereof  (except  that  as  to 
citrus  fruits  produced  in  any  area  producing  what  is 
known  as  California  citrus  fruits  said  per  centum  shall 
be  80  per  centum)  specified  therein  which  is  produced 
or  marketed  within  the  production  or  marketing  area 
specified  therein  tends  to  prevent  the  effectuation  of 
the  declared  policy  of  sections  601-608, 608a,  608b,  608c, 
608d-612,  613,  614-619,  620,  623,  624  of  this  title  with 
respect  to  such  commodity  or  product,  and 

(B)  That  the  issuance  of  such  order  is  the  only  prac¬ 
tical  means  of  advancing  the  interests  of  the  producers 
of  such  commodity  pursuant  to  the  declared  policy,  and 
is  approved  or  favored : 

(i)  By  at  least  two-thirds  of  the  producers  (except 
that  as  to  citrus  fruits  produced  in  any  area  producing 
what  is  known  as  California  citrus  fruits  said  order 
must  be  approved  or  favored  by  three-fourths  of  the 
producers)  who,  during  a  representative  period  deter¬ 
mined  by  the  Secretary,  have  been  engaged,  within  the 
production  area  specified  in  such  marketing  agreement 
or  order,  in  the  production  for  market  of  the  commodity 
specified  therein,  or  who,  during  such  representative  pe¬ 
riod,  have  been  engaged  in  the  production  of  such  com¬ 
modity  for  sale  in  the  marketing  area  specified  in  such 
marketing  agreement,  or  order,  or 

(ii)  By  producers  who,  during  such  representative 
period,  have  produced  for  market  at  least  two-thirds  of 
the  volume  of  such  commodity  produced  for  market 
within  the  production  area  specified  in  such  marketing 
agreement  or  order,  or  who,  during  such  representative 
period,  have  produced  at  least  two-thirds  of  the  volume 
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of  such  commodity  sold  within  the  marketing  area  speci¬ 
fied  in  such  marketing  agreement  or  order. 

(10)  Manner  of  regulation  and  applicability. 

No  order  shall  be  issued  under  this  section  unless  it 
regulates  the  handling  of  the  commodity  or  product 
covered  thereby  in  the  same  manner  as,  and  is  made 
applicable  only  to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity  specified  in,  a  market¬ 
ing  agreement  upon  which  a  hearing  has  been  heldj  No 
order  shall  be  issued  under  sections  601-608,  608a,  608b, 
608c,  608d-612,  613,  614-619,  620,  623,  624  of  this!  title 
prohibiting,  regulating,  or  restricting  the  advertising  of 
any  commodity  or  product  covered  thereby,  nor  shall 
any  marketing  agreement  contain  any  provision  pro¬ 
hibiting,  regulating,  or  restricting  the  advertising  of 
any  commodity  or  product  covered  by  such  marketing 
agreement. 

(11)  Regional  application.  i 

(A)  No  order  shall  be  issued  under  this  section  \jrhich 
is  applicable  to  all  production  areas  or  marketing  areas, 
or  both,  of  any  commodity  or  product  thereof  unless  the 
Secretary  finds  that  the  issuance  of  several  orders  appli¬ 
cable  to  the  respective  regional  production  areas  qr  re¬ 
gional  marketing  areas,  or  both,  as  the  case  may  lie,  of 
the  commodity  or  product  would  not  effectively  (parry 
out  the  declared  policy  of  sections  601-608,  608a,  o08b, 
608c,  60Sd-612,  613,  614-619,  620,  623,  624  of  this  title. 

(B)  Except  in  the  case  of  milk  and  its  product^,  or¬ 
ders  issued  under  this  section  shall  be  limited  in  their 
application  to  the  smallest  regional  production  areas  or 
regional  marketing  areas,  or  both,  as  the  case  may  be, 
which  the  Secretary  finds  practicable,  consistently  with 
carrying  out  such  declared  policy. 

(C)  All  orders  issued  under  this  section  vdiicli  are 
applicable  to  the  same  commodity  or  product  thereof 
shall,  so  far  as  practicable,  prescribe  such  different  terms, 
applicable  to  different  production  areas  and  marketing 
areas,  as  the  Secretary  finds  necessary  to  give  due  recog- 
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nition  to  the  differences  in  production  and  marketing  of 
such  commodity  or  product  in  such  areas. 

(12)  Approval  of  cooperative  association  as  approval 
of  producers. 

Whenever,  pursuant  to  the  provisions  of  this  section, 
the  Secretary  is  required  to  determine  the  approval  or 
disapproval  of  producers  with  respect  to  the  issuance 
of  any  order,  or  any  term  or  condition  thereof,  or  the 
termination  thereof,  the  Secretary  shall  consider  the 
approval  or  disapproval  by  any  cooperative  association 
of  producers,  bona  fide  engaged  in  marketing  the  com¬ 
modity  or  product  thereof  covered  by  such  order,  or  in 
rendering  services  for  or  advancing  the  interests  of  the 
producers  of  such  commodity,  as  the  approval  or  disap¬ 
proval  of  the  producers  who  are  members  of,  stock¬ 
holders  in,  or  under  contract  with,  such  cooperative 
association  of  producers. 

(13)  Retailer  and  producer  exemption. 

(A)  No  order  issued  under  subsection  (9)  of  this 
section  shall  be  applicable  to  any  person  who  sells  agri¬ 
cultural  commodities  or  products  thereof  at  retail  in 
his  capacity  as  such  retailer,  except  to  a  retailer  in 
his  capacity  as  a  retailer  of  milk  and  its  products. 

(B)  No  order  issued  under  sections  601-608,  608a, 
608b,  608c,  608d-612,  613,  614r-619,  620,  623,  624  of  this 
title  shall  be  applicable  to  any  producer  in  his  capacity 
as  a  producer. 

(14)  Violation  of  order;  penalty. 

Any  handler  subject  to  an  order  issued  under  this 
section,  or  any  officer,  director,  agent,  or  employee  of 
such  handler,  who  violates  any  provision  of  such  order 
(other  than  a  provision  calling  for  payment  of  a  pro  rata 
share  of  expenses)  shall,  on  conviction,  be  fined  not  less 
than  850  or  more  than  $500  for  each  such  violation,  and 
each  day  during  which  such  violation  continues  shall  be 
deemed  a  separate  violation:  Provided,  That  if  the  court 
finds  that  a  petition  pursuant  to  subsection  (15)  of  this 
section  was  filed  and  prosecuted  by  the  defendant  in 
good  faith  and  not  for  delay,  no  penalty  shall  be  imposed 
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under  this  subsection  for  such  violations  as  occ 


between  the  date  upon  which  the  defendant’s  petition 


was  filed  with  the  Secretary,  and  the  date  upon  which 
notice  of  the  Secretary’s  ruling  thereon  was  given  to  the 
defendant  in  accordance  with  regulations  prescribed 


pursuant  to  subsection  (15)  of  this  section. 


(15)  Petition  by  handler  for  modification  of  order 


or  exemption;  court  review  of  ruling  of  Secretary. 

(A)  Any  handler  subject  to  an  order  may  file  a  Writ¬ 
ten  petition  with  the  Secretary  of  Agriculture,  stating 
that  any  such  order  or  any  provision  of  any  such  order 
or  any  obligation  imposed  in  connection  therewith  is 
not  in  accordance  with  law  in  praying  for  a  modification 
thereof  or  to  be  exempted  therefrom.  He  shall  there¬ 
upon  be  given  an  opportunity  for  a  hearing  upon  such 
petition,  in  accordance  with  regulations  made  by!  the 
Secretary  of  Agriculture,  with  the  approval  of  the  Presi¬ 
dent.  After  such  hearing,  the  Secretary  shall  make  a 
ruling  upon  the  prayer  of  such  petition  which  shall  be 
final,  if  in  accordance  with  law. 


(B)  The  District  Courts  of  the  United  States  I  (in¬ 
cluding  the  district  court  of  the  United  States  foij  the 
District  of  Columbia)  in  any  district  in  which  pich 
handler  is  an  inhabitant,  or  has  his  principal  place  of 
business,  are  vested  with  jurisdiction  in  equity  to  review 
such  ruling,  provided  a  bill  in  equity  for  that  purpose  is 
filed  within  twenty  days  from  the  date  of  the  entity  of 


such  ruling.  Service  of  process  in  such  proceedings 
may  be  had  upon  the  Secretary  by  delivering  to  him  a 
copy  of  the  bill  of  complaint.  If  the  court  determines 
that  such  ruling  is  not  in  accordance  with  law,  it  phall 
remand  such  proceedings  to  the  Secretary  with  directions 
either  (1)  to  make  such  ruling  as  the  court  shall  de¬ 
termine  to  be  in  accordance  with  law,  or  (2)  to  take  such 
further  proceedings  as,  in  its  opinion,  the  law  requires. 
The  pendency  of  proceedings  instituted  pursuant  t6  this 
subsection  shall  not  impede,  hinder,  or  delay  the  Upited 
States  or  the  Secretary  of  Agriculture  from  obtaining 
relief  pursuant  to  section  608a  (6)  of  the  title.  |Any 
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proceedings  brought  pursuant  to  section  608a  (6)  of 
this  title  (except  where  brought  by  way  of  counterclaim 
in  proceedings  instituted  pursuant  to  this  subsection) 
shall  abate  whenever  a  final  decree  has  been  rendered 
in  proceedings  between  the  same  parties,  and  covering 
the  same  subject  matter,  instituted  pursuant  to  this 
subsection. 

(16)  Termination  of  orders  and  marketing  agree¬ 
ments. 

(A)  The  Secretary  of  Agriculture  shall,  whenever 
he  finds  that  any  order  issued  under  this  section,  or  any 
provision  thereof,  obstructs  or  does  not  tend  to  effectu¬ 
ate  the  declared  policy  of  sections  601-608,  608a,  608b, 
608c,  608d-612,  613,  614-619,  620,  623,  624  of  this  title, 
terminate  or  suspend  the  operation  of  such  order  or 
such  provision  thereof. 

(B)  The  Secretary  shall  terminate  any  marketing 
agreement  entered  into  under  section  608b  of  this  title, 
or  order  issued  under  this  section,  at  the  end  of  the  then 
current  marketing  period  for  such  commodity,  specified 
in  such  marketing  agreement  or  order,  whenever  he 
finds  that  such  termination  is  favored  by  a  majority  of 
the  producers  who,  during  a  representative  period  de¬ 
termined  by  the  Secretary,  have  been  engaged  in  the 
production  for  market  of  the  commodity  specified  in 
such  marketing  agreement  or  order,  within  the  produc¬ 
tion  area  specified  in  such  marketing  agreement  or  order, 
or  who,  during  such  representative  period,  have  been 
engaged  in  the  production  of  such  commodity  for  sale 
within  the  marketing  area  specified  in  such  marketing 
agreement  or  order :  Provided,  That  such  majority  have, 
during  such  representative  period,  produced  for  market 
more  than  50  per  centum  of  the  volume  of  such  com¬ 
modity  produced  for  market  within  the  production  area 
specified  in  such  marketing  agreement  or  order,  or  have, 
during  such  representative  period,  produced  more  than 
50  per  centum  of  the  volume  of  such  commodity  sold  in 
the  marketing  area  specified  in  such  marketing  agree¬ 
ment  or  order,  but  such  termination  shall  be  effective 
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only  if  announced  on  or  before  such  date  (prior  to  the 
end  of  the  then  current  marketing  period)  as  may  be 
specified  in  such  marketing  agreement  or  order. 

(C)  The  termination  or  suspension  of  any  order  or 
amendment  thereto  or  provision  thereof,  shall  not  be 
considered  an  order  within  the  meaning  of  this  section. 

(17)  Provisions  applicable  to  amendments. 

The  provisions  of  this  section  and  section  60$d  of 
this  title  applicable  to  orders  shall  be  applicable  to 
amendments  to  orders:  Provided,  That  notice  of  a  hear¬ 
ing  upon  a  proposed  amendment  to  any  order  issued 
pursuant  to  this  section,  given  not  less  than  three! days 
prior  to  the  date  fixed  for  such  hearing,  shall  be  deemed 
due  notice  thereof. 

(18)  Milk  prices. 

The  Secretary  of  Agriculture,  prior  to  prescribing  any 
term  in  any  marketing  agreement  or  order,  or  amend¬ 
ment  thereto,  relating  to  milk  or  its  products,  if  isuch 
term  is  to  fix  minimum  prices  to  be  paid  to  producers  or 
associations  of  producers,  or  prior  to  modifying  the  price 
fixed  in  any  such  term,  shall  ascertain  the  parity  prices 
of  such  commodities.  The  prices  which  it  is  declared 
to  be  the  policy  of  Congress  to  establish  in  section  602 
of  this  title  shall,  for  the  purposes  of  such  agreement, 
order,  or  amendment,  be  adjusted  to  reflect  the  price  of 
feeds,  the  available  supplies  of  feeds,  and  other; eco¬ 
nomic  conditions  which  affect  market  supply  and  de¬ 
mand  for  milk  or  its  products  in  the  marketing  iarea 
to  which  the  contemplated  marketing  agreement,  olrder, 
or  amendment  relates.  Whenever  the  Secretary  finds, 
upon  the  basis  of  the  evidence  adduced  at  the  hearing 
required  by  section  608b  of  this  title  or  this  section,  as 
the  case  may  be,  that  the  parity  prices  of  such  Com¬ 
modities  are  not  reasonable  in  view  of  the  price  of 
feeds,  the  available  supplies  of  feeds,  and  other  eco¬ 
nomic  conditions  which  affect  market  supply  and  de¬ 
mand  for  milk  and  its  products  in  the  marketing  jarea 
to  which  the  contemplated  agreement,  order,  or  amend¬ 
ment  relates,  he  shall  fix  such  prices  as  he  finds!  will 
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reflect  such  factors,  insure  a  sufficient  quantity  of  pure 
and  wholesome  milk,  and  be  in  the  public  interest. 
Thereafter,  as  the  Secretary  finds  necessary  on  account 
of  changed  circumstances,  he  shall,  after  due  notice  and 
opportunity  for  hearing,  make  adjustments  in  such 
prices. 

(19)  Producer  referendum  for  approving  order. 

For  the  purpose  of  ascertaining  whether  the  issuance 
of  an  order  is  approved  or  favored  by  producers,  as  re¬ 
quired  under  the  applicable  provisions  of  sections  601- 
608,  608a,  608b,  608c,  60Sd-612,  613,  614-619,  620,  623, 
624  of  this  title,  the  Secretary  may  conduct  a  referen¬ 
dum  among  producers.  The  requirements  of  approval 
or  favor  under  any  such  provision  shall  be  held  to  be 
complied  with  if,  of  the  total  number  of  producers,  or 
the  total  volume  of  production,  as  the  case  may  be,  rep¬ 
resented  in  such  referendum,  the  percentage  approving 
or  favoring  is  equal  to  or  in  excess  of  the  percentage 
required  under  such  provision.  Nothing  in  this  sub¬ 
section  shall  be  construed  as  limiting  representation  by 
cooperative  associations  as  provided  in  subsection  (12) 
of  this  section. 

*  *  *  *  * 

Sec.  610.  Administration  generally — (a) appoint¬ 
ment  of  officers  and  employees;  exemption  from 
civil  service  regulations;  salaries;  impounding 
appropriations. 

***** 

(b)  State  and  local  committees  or  associations  of  pro¬ 
ducers;  handlers’  share  of  expenses  of  authority 
or  agency. 

(1)  The  Secretary  of  Agriculture  is  authorized  to 
establish,  for  the  more  effective  administration  of  the 
functions  vested  in  him  by  sections  601-608, 608a,  608b, 
608c,  608d-612,  613,  614-619,  620,  623,  624  of  this  title, 
State  and  local  committees,  or  associations  of  producers, 
and  to  permit  cooperative  associations  of  producers, 
when  in  his  judgment  they  are  qualified  to  do  so,  to  act 
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as  agents  of  their  members  and  patrons  in  connection 
with  the  distribution  of  payments  authorized!  to  be 
made  under  section  608  of  this  title.  The  Secretary,  in 
the  administration  of  said  sections,  shall  accord  such 
recognition  and  encouragement  to  producer-owned 
and  producer-controlled  cooperative  associations!  as  will 
be  in  harmony  with  the  policy  toward  cooperative  asso¬ 
ciations  set  forth  in  existing  Acts  of  Congress,  and  as 
will  tend  to  promote  efficient  methods  of  marketing  and 
distribution. 

*  *  ♦  *  I  * 

I 

(i)  Cooperation  with  State  authorities;  imparting 
information. 

The  Secretary  of  Agriculture  upon  the  request  of  the 
duly  constituted  authorities  of  any  State  is  directed, 
in  order  to  effectuate  the  declared  policy  of  sections 
601-608,  608a,  608b,  608c,  608d-612,  613,  614-619,  620, 
623,  624  of  this  title  and  in  order  to  obtain  uniformity 
in  the  formulation,  administration,  and  enforcement  of 
Federal  and  State  programs  relating  to  the  regulation 
of  the  handling  of  agricultural  commodities  or  products 
thereof,  to  confer  with  and  hold  joint  hearings  with  the 
duly  constituted  authorities  of  any  State,  and  is  author¬ 
ized  to  cooperate  with  such  authorities;  to  accept  and 
utilize,  with  the  consent  of  the  State,  such  Staite  and 
local  officers  and  employees  as  may  be  necessary;  to 
avail  himself  of  the  records  and  facilities  of  such  author¬ 
ities;  to  issue  orders 
608c  of  this  title) 
regulations  issued  by  such  authorities;  and  to  make 
available  to  such  State  authorities  the  records  and 
facilities  of  the  Department  of  Agriculture:  Provided, 
That  information  furnished  to  the  Secretary  of  Agri¬ 
culture  pursuant  to  section  608d  (1)  of  this  title  shall 
be  made  available  only  to  the  extent  that  such  infor¬ 
mation  is  relevant  to  transactions  within  the  regulatory 
jurisdiction  of  such  authorities,  and  then  only  ifpon  a 
written  agreement  by  such  authorities  that  the!  infor¬ 
mation  so  furnished  shall  be  kept  confidential  by  them 


(subject  to  the  provisions  of  section 
complementary  to  orders  or  other 
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in  a  manner  similar  to  that  required  of  Federal  officers 
and  employees  under  the  provisions  of  section  608d  (2) 
of  this  title. 

(j)  Definitions. 

The  term  “interstate  or  foreign  commerce”  means 
commerce  between  any  State,  Territory,  or  possession, 
or  the  District  of  Columbia,  and  any  place  outside 
thereof ;  or  between  points  within  the  same  State,  Ter¬ 
ritory,  or  possession,  or  the  District  of  Columbia,  but 
through  any  place  outside  thereof;  or  within  any  Terri¬ 
tory  or  possession,  or  the  District  of  Columbia.  For  the 
purpose  of  sections  601-608,  608a,  608b,  608c,  608d-612, 
613,  614-619,  620,  623,  624  of  this  title  (but  in  nowise 
limiting  the  foregoing  definition)  a  marketing  transac¬ 
tion  in  respect  to  an  agricultural  commodity  or  the 
product  thereof  shall  be  considered  in  interstate  or  for¬ 
eign  commerce  if  such  commodity  or  product  is  part  of 
that  current  of  interstate  or  foreign  commerce  usual  in 
the  handling  of  the  commodity  or  product  whereby  they, 
or  either  of  them,  are  sent  from  one  State  to  end  their 
transit,  after  purchase,  in  another,  including  all  cases 
where  purchase  or  sale  is  either  for  shipment  to  another 
State  or  for  the  processing  within  the  State  and  the 
shipment  outside  the  State  of  the  products  so  processed. 
Agricultural  commodities  or  products  thereof  normally 
in  such  current  of  interstate  or  foreign  commerce  shall 
not  be  considered  out  of  such  current  through  resort 
being  had  to  any  means  or  device  intended  to  remove 
transactions  in  respect  thereto  from  the  provisions  of 
sections  601-608,  608a,  608b,  608c,  608d-612,  613,  614- 
619,  620,  623,  624  of  this  title.  As  used  herein  the  word 
“State”  includes  Territory,  the  District  of  Columbia, 
possession  of  the  United  States,  and  foreign  nations. 
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To:  Hon.  Henry  A.  Wallace, 

Secretary  of  Agriculture, 

Washington,  D.  C. 

The  States  of  New  York,  New  Jersey,  Pennsylvania,  ^Mary¬ 
land,  Massachusetts,  Vermont,  and  Connecticut,  constituting 
a  natural  production  and  marketing  area,  acting  through  duly 
designated  representatives  appointed  by  the  Governors  jof  the 
States  in  conference  assembled,  respectfully  and  urgently  peti¬ 
tion  you  as  Secretary  of  Agriculture  to  exercise  the  authority 
conferred  under  the  Act  of  Congress  known  as  the  Agricultural 
Adjustment  Act,  amendments  thereto  and  otherwise,  to  the  end 
that  the  power  therein  delegated  to  the  Secretary  of  Agricul¬ 
ture  may  be  exercised  immediately  and  effectively  in  coopera¬ 
tion  with  the  exercise  of  the  police  power  vested  in  the  said 
sovereign  States,  in  order  to  correct  a  condition  that  threatens 
the  dairy  industry  and  which  affects  adversely  the  health  and 
welfare  of  a  large  portion  of  the  population  of  the  Ignited 
States;  and  j 

Whereas  the  production  and  distribution  of  milk  is  a  para¬ 
mount  industry  in  said  States;  and 
Whereas  the  necessity  of  assuring  an  adequate,  constant  sup¬ 
ply  of  pure  and  wholesome  milk  to  this  large  and  concentrated 
part  of  the  population  of  the  country,  together  with  the  exist¬ 
ence  of  an  economic  emergency  which  has  temporarily  disturbed 
the  orderly  processes  of  production  and  distribution  of  milk, 
have  led  to  the  enactment  of  milk  control  laws  in  the  States 
of  this  area;  and  | 

Whereas  it  is  a  matter  of  grave  concern  to  the  welfare  of 
the  nation  that  these  producers  living  under  conditions  '  that 
make  it  difficult  to  develop  cohesion  and  to  bargain  effectively, 
be  protected  in  their  marketing  operations;  and 

w  See  Brief  for  Appellant,  pp.  17-1S,  in  Noyes  v.  Rock  Royal  Cooperative, 
Inc.,  Supreme  Court  of  the  United  States,  October  Term,  193S,  No.  826,  de¬ 
cided  together  with  United  States  v.  Rock  Royal  Co-op.,  307  U.  S.  533. 

(09) 
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Whereas  recent  decisions  of  the  Supreme  Court  of  the  United 
States  have  recognized  that  the  respective  States,  through 
their  milk  control  laws,  have  exclusive  jurisdiction  over  intra¬ 
state  commerce  in  milk  and  one  decision  has  held  in  substance 
that  a  state  is  without  power  to  fix  the  price  of  milk  to  be  paid 
a  producer  outside  the  state  when  such  milk  moves  into  the 
state  in  the  channels  of  interstate  commerce;  and 
Whereas  the  regulation  of  the  interstate  commerce  aspect  of 
the  milk  problem  is  regarded  as  emergent  and  vitally  essential 
to  the  regulation  of  the  milk  industry  within  this  area; 

Now,  therefore,  the  signatories  hereto  representing  the  sev¬ 
eral  States  within  the  area  respectfully  request  that  you  forth¬ 
with  place  such  area  under  federal  license  so  as  to  include  and 
regulate  the  operations  of  all  persons  trafficking  in  or  trans¬ 
porting  milk  in  the  channels  of  interstate  commerce  within  such 
area,  all  to  the  purpose  of  securing  for  all  producers  an  ade¬ 
quate,  equitable  and  reasonable  price  for  the  milk  sold  or  used 
in  such  area,  and  that  such  purpose  be  achieved,  among  other 
ways,  by  making  the  prices  and  price  conditions  established  by 
the  Control  Boards  of  the  respective  States  applicable  to  milk 
moving  in  interstate  commerce  into  such  states. 

March  26,  1935. 

Peter  G.  Ten  Eyck, 

For  the  State  of  New  York. 

William  B.  Duryee, 

For  the  State  of  New  Jersey. 

Harry  Polikoff, 

For  the  Commonwealth  of  Penna 

David  G.  Harry, 

For  the  State  of  Maryland. 

Joseph  C.  Cort, 

For  the  Commonwealth  of  Mass. 

Edward  H.  Jones, 

For  the  State  of  Vermont. 

Charles  G.  Morris, 

For  the  State  of  Connecticut. 
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interest. 


(ii) 

INDEX 


Page 


STATEMENT  OF  THE  CASE  .  1 

CONSTITUTIONAL  AND  STATUTORY  PROVISIONS  AND  RULES 

INVOLVED .  6 


SUMMARY  OF  ARGUMENT 


I.  The  District  Court  clearly  had  jurisdiction  to  enter 

the  preliminary  injunction .  7 

n.  The  injunction  was  properly  issued  upon  sufficient 
findings  supported  by  an  adequate  showing  and  gave 

proper  consideration  to  the  public  interest .  9 


ARGUMENT 

I.  The  District  Court  Had  Jurisdiction  To  Enter  The 

Preliminary  Injunction .  14 

A .  The  District  Court  Followed  The  Historic  Prac¬ 
tice  Of  Equity  Courts  In  Granting  The  Injunction 
To  Preserve  The  Status  Quo  Pending  Full  Hearing 
On  The  Merits  And  After  Finding  That  Failure  To 
Grant  The  Injunction  Would  Irreparably  Injure  The 

Appellees  .  14 

B.  The  District  Court  Had  Jurisdiction  To  Enjoin  The 
Appellant  Who  Had  Threatened  A  Wrong  Which 
Would  Cause  Immediate,  Irreparable  Injury  To  The 


Appellees  .  15 

C.  The  Appellees  Were  Not  Premature  In  Seeking  The 

Preliminary  Injunction .  16 

D.  The  Questions  Raised  By  The  Appellees  Are  Not  So 


Highly  Technical  And  Complex  That  They  Can  Only 
Be  Resolved  By  An  Administrative  Agency.  They  Are 
Traditional  Legal  Questions  Involving  Enforcement  of 
Appellees'  Constitutional  Rights  And  Are  Within  The 


Power  Of  The  Courts  To  Decide .  19 

E.  The  Appellees  Have  Standing  To  Appeal  For  Judicial 

Relief  .  20 

n.  The  Injunction  Was  Issued  After  Sufficient  Findings  Of  Fact 
Based  Upon  An  Adequate  Showing  By  The  Appellees  And 

Gave  Proper  Consideration  To  The  Public  Interest  ....  22 

A.  The  Findings  Of  The  Court  In  Its  Memorandum  Opinion 
And  Its  Order  Granting  The  Injunction  Are  Complete  And 
Sufficient  Under  Rule  52(a).  22 


B.  The  Action  Of  The  District  Court  In  Granting  The  Injunc¬ 
tion  Should  Be  Reviewed  Only  To  The  Extent  Necessary 
To  Determine  Whether  It  Abused  Its  Discretion  And  This 
Court  Should  Not  Attempt  To  Determine  The  Merits  Of 
The  Case . 


24 


(ill) 


C.  The  District  Court  Had  The  Discretion  To  Grant 

The  Injunction  On  Affidavits  And  Enjoin  The  Is¬ 
suance  Of  The  Order .  25 

D.  The  Appellees  Made  A  Sufficient  Showing  As  To 

The  Probability  Of  Their  Succeeding  On  The  Merits  .  .  27 

E.  The  Court  Did  Not  Abuse  Its  Discretion  In  Setting 

The  Amount  Of  The  Bond  At  $1, 000  33 

CONCLUSION  35 

APPENDIX  A  37 

APPENDIX  B  39 


TABLE  OF  CASES 


Benson  Hotel  Corporation  v.  Woods,  8  Cir. ,  1948,  168  F.  2d  694  ...  10,  24 

B.  F.  Goodrich  Co. ,  et  al.  v.  Federal  Trade  Commission,  1953, 

93  U.S.  App.  D.C.  50  ,  208  F.  2d  829  .  8 

Borax  Consolidated  v.  Los  Angeles,  296  U.S.  10,  56  S.  Ct.  23 

(1935)  .  9,  20 

Champlin  Refining  Co.  v.  Commission,  286  U.S.  210,  52  S.  Ct. 

559(1932)  .  15 

Chastleton  Corporation  v.  Sinclair,  264  U.S.  543,  44  S.  Ct.  405 

(1923) .  13 

Chatz  v.  Freeman,  7  Cir. ,  1953,  204  F.  2d  764  .  34 

City  of  Des  Moines,  Iowa  v.  Continental  Illinois  Nat.  Bank  &  Trust 

Co.  of  Chicago,  et  al. ,  8  Cir. ,  1953,  205  F.  2d  729  ....  10 

Columbia  Broadcasting  System,  Inc.  v.  United  States,  316  U.S.  407, 

62  S.  Ct.  1194(1942) .  7,  8.  9.  15.  18,  21 

Cox,  et  al.  v.  Central  Democratic  Committee,  1952,  91  U..  S.  App. 

D.C.  416,  200  F.  2d  356  10 

Crowell  v.  Benson,  285  U.S.  22,  52  S.  Ct.  285(1932)  .  9.  20 

Doeskin  Products  v.  United  Paper  Co. ,  7  Cir. ,  1952,  195  F.  2d  356  .  .  14 

Embassy  Dairy  v.  Camalier,  1954,  93  U.S.  App.  D.C.  364,  211 

F.  2d  41  .  7,  15 

Friend  v.  Lee,  1955,  _U.S.  App.  D.C.  _,  221  F.  2d  96  ....  8.  21 

Goodacre  v.  Panagopolous,  1940,  72  U.S.  App.  D.C.  25,  110  F.  2d 

716 .  9.  23 

Great  Northern  Railway  Co.  v.  Merchants  Elevator  Co.,  259  U.S.  285, 

42  S.  Ct.  477  (1922) .  8.  19 

Hoodv.  United  States,  307  U.S.  588,  59  S.  Ct.  1019(1938)  ....  13,  32 

Hopkins  v.  Wallin,  3  Cir.,  1949,  179  F.  2d  136 .  34 

Lovev.  Atchison,  T.  &  S.  F.  Ry.  Co.,  8  Cir. ,  1911,  185  Fed.  321, 

cert.  den.  220  U.S.  618,  31  S.  Ct.  721(1911)  .  7.  14 


(iv) 


Page 


Meccano  v.  John  Wanamaker,  253  U.S.  136,  40  S.  Ct.  463(1920)  ...  9,  24 

Morgan  v.  United  States,  304  U.S.  1,  58  S.  Ct.  773(1938)  ....  28 

National  Labor  Relations  Board  v.  F.  H.  McGraw  &  Co. ,  6  Cir. ,  1953, 

206  F.  2d  635  .  32 

Perry  v.  Perry,  1951,  88  U.S.  App.  D.C.  337,  190  F.  2d  601  .  .  .  .  7.  15,  23 

Railroad  Yardmasters  vi  Penn.  R.R.  Co.,  3  Cir. ,  1955,  224  F.  2d  226  .  .  10 

Ross -Whitney  Corp.  v.  Smith -Kline  and  French  Lab. ,  9  Cir. ,  1953,  207 

F.  2d  190  .  10,  25 

Shellmanv.  Shellman,  1938,  68  U.S.  App.  D.C.  197,  95  F.  2d  108  23 

Stark  v.  Wickard,  321  U.S.  288,  64  S.  Ct.  559(1944)  ...  7  ,  9.  15,  20  .  21 

St.  Joseph  Stock  Yards  Co.  v.  U.  S.,  298  U.S.  38  ,  56  S.  Ct.  720 

(1936)  .  .  9.  20 

United  States  v.  Rock  Royal  Co-op,  307  U.S.  533,  59  S.  Ct.  993(1938), 

reh.  den.  308  U.S.  631.  60  S.  Ct.  66(1939) .  13.  31 

Urbain  v.  Knapp  Bros.  Mfg.  Co.,  6  Cir. ,  1954,  217  F.  2d  810,  cert. 

den.  349  U.S.  930,  75  S.  Ct.  722(1955) .  12,  34 

Wettre  v.  Hague,  1  Cir. .  1948,  168  F.  2d  825  .  .  .  .  .  .  8,  18 


CONSTITUTION,  STATUTES  AND  RULES 

Constitution  of  the  United  States,  Fifth  Amendment 

A dministiative  Procedure  Act,  60  Stat.  238,  5U.S.C.  1009 

Agricultural  Marketing  Agreement  Act  of  1937  ,  50  Stat.  246, 
7U.S.C.  601 . 

Federal  Rules  of  Civil  Procedure 


Rule  24  7 

Rule  52  7 

Rule  52(a)  .  7,  9,  22 

Rule  65(c)  .  7,  12.  33,  34 

Rules  of  Practice  and  Procedure  of  the  United  States  Department  of 

Agriculture.  Section  900. 14  16 


.  .  .  6.  13 

.  6,  10.  16.  19.  20.  26 

6,  16,  19,  20.  27.  28,31 


UNITED  STATES  COURT  OF  APPEALS 
For  The  District  Of  Columbia  Circuit 


No.  13,127 


EZRA  T.  BENSON, 
Secretary  of  Agriculture, 


Appellant 


v. 


ARTHUR  SCHOFIELD,  ET  AL. , 

Appellees 


No.  13,128 


NEW  ENGLAND  MILK  PRODUCERS’  ASSOCIATION,  ET  AL. , 

Intervenors-Appellants, 


y. 


ARTHUR  SCHOFIELD,  ET  AL. , 

Appellees 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


BRIEF  FOR  APPELLEES 


STATEMENT  OF  THE  CASE 

On  September  19,  1955  the  Appellees,  Massachusetts  dairy  farmers, 
filed  in  this  court  a  verified  complaint  attaching  thereto  as  Exhibit  A  the 
notice  of  recommended  decision  of  the  Appellant,  as  Exhibit  B,  exceptions 
to  the  recommended  decision  filed  by  the  Attorney  for  the  Appellees,  as 
Exhibit  C,  exceptions  to  the  recommended  decision  filed  by  His  Excel¬ 
lency  Christian  Herter,  Governor  of  the  Commonwealth  of  Massachusetts, 
and  as  Exhibit  D,  the  final  decision  of  the  Appellant,  including  an  order 


directing  that  a  referendum  be  conducted  (Appellants  Appendix,  pp.  7- 
61,  hereinafter  referred  to  as  1 ’Appendix”). 

On  the  same  date  Appellees  filed  a  motion  for  a  temporary  re¬ 
straining  order  (App.  62)  and  a  motion  for  a  preliminary  injunction 
(App.  72).  The  affidavit  of  the  Appellee  Arthur  Schofield  was  attached 
to  the  motion  for  a  temporary  restraining  order  (App.  64). 

The  Appellees’  complaint  alleges  that  the  Appellees  are  officers 
of  the  Central  Massachusetts  Dairy  Association  and  bring  the  action  on 
behalf  of  themselves  and  other  members  of  the  association,  approximate¬ 
ly  97  in  number,  who  are  similarly  situated.  The  complaint  further  al¬ 
leges  that  the  Appellant  by  his  decision  dated  September  16,  1955,  copy 
of  which  is  attached  to  the  complaint  as  Exhibit  D  has  threatened  and  is 
about  to  conduct  a  referendum  among  the  producers  for  the  Boston  Area 
as  well  as  the  producers  for  the  Towns  of  Framingham,  Natick,  Way- 
land  and  Weston  supplied  by  the  Appellees  and  to  incorporate  these  four 
towns  into  the  Boston  Area  and  thereby  subject  the  Appellees  and  other 
producers  to  the  Boston  Federal  Milk  Market  Order.  The  complaint  al¬ 
leges  further  that  the  decision  of  the  Appellant  is  based  upon  findings 
which  no  reasonable  man  could  make  on  evidence  produced  at  hearings 
held  from  April  18  to  May  5,  1955.  In  addition,  it  is  alleged  that  the 
referendum  and  the  voting  procedure  adopted  by  the  Appellant  is  con¬ 
trary  to  Section  8  (c)  (9)  of  the  Agriculture  Adjustment  Act  (7  U. S.  C. 

608  (c)  (9))  (Appellant’s  Brief,  pp.  59-60)  and  is  a  sham  and  a  mockery 
for  the  reason  that,  in  addition  to  the  400  producers  for  the  four -town 
area  the  vote  for  the  Boston  area  would  be  polled.  Approximately  10, 000 
of  the  Boston  pool  producers  are  members  of  the  New  England  Milk  Pro¬ 
ducers  Association  and  other  cooperatives  who  originally  petitioned  for 
the  extension  of  the  order.  These  cooperatives  cast  one  ballot  for  their 
members.  The  result  of  the  referendum  was  a  foregone  conclusion. 
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The  Appellees  in  their  motion  for  a  temporary  restraining  order 
and  preliminary  injunction  alleged  that  the  Secretary  intended  to  take 
immediate  action  to  extend  the  Federal  Milk  Market  Order  to  include  the 
four  towns  supplied  by  them  as  soon  as  the  referendum  had  been  con¬ 
ducted  and  that  this  extension  would  cause  immediate  and  irreparable  in¬ 
jury  to  them  and  others  similarly  situated.  A  temporary  order  restrain¬ 
ing  the  Appellant  from  consummating  the  referendum  was  entered  by  the 
District  Court  on  December  10,  1955  (App.  7). 

On  September  21,  1955  the  parties  entered  into  a  stipulation  where¬ 
by,  pending  a  determination  of  the  motion  of  preliminary  injunction,  the 
Secretary  would  not  issue  any  order  effectuating  any  amendment  to  the 
Boston  Milk  Market  Order  (App.  72)  and  in  consideration  thereof  the 
temporary  restraining  order  was  dissolved  by  order  of  the  United  States 
District  Court  (App.  73). 

On  September  27,  1955  the  Appellees  filed  an  amendment  to  their 
complaint  adding  a  new  paragraph  alleging  that  the  Agricultural  Marketing 
Agreement  Act  of  1937,  and  particularly  608  (c)  thereof  (7  U.S.  C.  608 
(c))  (Appellant's  Brief,  pp.  53-66),  is  unconstitutional  for  the  reason  that 
it  contains  no  express  provision  for  judicial  review  of  the  Appellant's  ac¬ 
tions  taken  thereunder,  delegates  legislative  power  to  the  Appellant  with¬ 
out  sufficient  standards  and,  under  the  Appellant's  interpretation  thereof, 
permits  him  to  displace  state  regulation  at  his  uncontrolled  discretion, 
and  in  the  absence  of  any  showing  that  such  displacement  is  necessary 
for  the  effective  operation  of  federal  regulation  (App.  81).  On  September 
26,  1955  a  request  for  a  Three-Judge  Court  was  filed  (App.  74). 

On  September  27,  1955  a  hearing  on  Appellees'  motion  for  prelim¬ 
inary  injunction  was  held  before  Judge  Pine  of  the  United  States  District 
Court  for  the  District  of  Columbia  and  the  transcript  of  this  hearing  ap¬ 
pears  in  the  Appendix,  pp.  104-197.  The  transcript  of  the  further  hear¬ 
ings  before  the  District  Court  on  October  20,  21,  1956,  also  appears 
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in  the  Appendix,  pp.  245-295.  In  connection  with  the  September  27  hear¬ 
ing,  further  affidavits  were  filed  (App.  83-98).  The  Appellees  showed 
by  their  affidavits  and  in  the  argument  of  counsel  that  the  Secretary's 
findings  were  without  warrant  of  law,  invaded  Appellees'  constitutional 
rights,  were  not  based  upon  substantial  evidence  and  were  such  that  no 
reasonable  man  could  find  on  the  evidence.  The  Appellees  further  showed 
that  the  Secretary's  decision,  if  effectuated,  would  cause  immediate  and 
irreparable  injury  to  the  Appellees  for  the  reason  that  it  would  displace 
the  State  minimum  prices  which  the  Appellees  are  now  entitled  to  receive 
with  minimum  prices  under  the  Federal  Order  of  the  Greater  Boston  Mar¬ 
ket  Area  which  are  50 £  per  100-weight  less.  Appellees  further  showed 
and  the  District  Court  found  that  granting  of  the  temporary  injunction 
would  cause  no  harm  to  the  Appellant  or  to  public  (App.  295,  289). 

The  affidavits  filed  by  the  Appellees  and  other  dairy  farmers  sim¬ 
ilarly  situated  showed  that  under  the  Federal  Milk  Marketing  Order  they 
would  suffer  a  loss  on  the  average  of  $1 , 000  per  year  and  would  be  forced 
to  change  their  present  highly  developed  and  scientific  method  of  produc¬ 
ing  an  even  supply  of  milk  throughout  the  year.  In  addition  to  the  $1, 000 
annual  loss  in  income  to  each  Appellee,  each  was  threatened  with  destruc¬ 
tion  of  his  capital  (App.  289).  The  Appellees  also  showed  that  lower 
prices  and  loss  of  markets  would  result  from  the  advent  of  federal  con¬ 
trol.  They  further  showed  that  many  Massachusetts  farmers  had  been 
forced  out  of  business  by  federal  control  and  that  many  of  the  Appellees 
faced  the  same  fate.  The  Appellees  offered  evidence  that  in  determining 
the  producers  to  be  polled  the  Appellant  had  included  all  the  suppliers  of 
certain  plants  even  though  less  than  one  per  cent  of  the  milk  from  those 
plants  actually  went  into  the  four-town  area. 

On  September  29,  1955  the  Appellant  filed  his  answer  (App.  99)  and 
what  purported  to  be  copies  of  the  hearings  held  by  the  Appellant  in  Mass¬ 
achusetts  beginning  on  April  18,  1955,  and  continuing  until  May  5,  1955, 
excerpts  of  which  are  contained  in  the  Appendix,  pp.  312-781.  The  record 
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filed  with  the  answer  consisted  of  five  volumes  and  contained  thousands 
of  pages  of  testimony,  tabulations,  maps,  statistics,  etc.  On  October  7, 
1955  Judge  Pine  filed  his  memorandum  opinion  (App.  198-202)  in  which 
he  decided  that  a  preliminary  injunction  should  issue  enjoining  the  Appel¬ 
lant  from  making  effective  that  part  of  his  order  extending  the  limit  of 
the  Greater  Boston  Marketing  Area  to  include  the  Towns  of  Framingham, 
Natick,  Wayland  and  Weston.  He  denied  the  motion  for  a  Three -Judge 
Court.  After  additional  hearings  on  October  20,  21,  1956  the  District 
Court  rendered  a  further  opinion  (App.  288-290). 

The  Appellant  filed  on  October  13,  1955  a  motion  to  modify  the 
decision  and  a  proposed  preliminary  injunction  order  (App.  202-207) 
with  a  supporting  affidavit  (App.  207-231).  The  Intervenors -Appel¬ 
lants  filed  their  motion  to  intervene  and  answer  on  October  18,  1955 
(App.  231-243)  and  the  Commonwealth  of  Massachusetts  filed  its  motion 
to  intervene  as  party  plaintiff  on  October  21,  1955  (App.  243-244). 

The  motion  to  modify  the  decision  for  a  preliminary  injunction  was 
heard  by  Judge  Pine  on  October  20-21,  1955  before  the  preliminary  in¬ 
junction  had  been  actually  issued.  A  transcript  of  the  proceedings  be¬ 
fore  Judge  Pine  is  in  the  Appendix,  pp.  245-295.  The  Appellant  in  his 
motion  for  modification  and  argument  attempted  to  persuade  the  court 
that  the  12, 000  producers  scattered  through  Maine,  Vermont  and  New 
Hampshire  currently  supplying  the  present  Boston  Area,  might  lose  a 
total  possible  gain  of  $175, 000  by  reason  of  the  injunction.  The  Appel¬ 
lant  specifically  offered  to  agree  to  an  escrow  arrangement  whereby  his 
order  would  be  put  into  effect  but  the  payments  to  be  made  by  Appellees’ 
handlers  would  be  set  aside  and  repaid  to  Appellees  in  the  event  that  they 
should  succeed.  Alternatively  Appellant  contended  that  the  Appellees 
should  be  required  to  post  a  bond  in  the  amount  of  $175, 000.  By  an  addi¬ 
tional  paragraph  to  the  proposed  preliminary  injunction  order  (App.  206) 
and  in  recognition  of  the  fact  that  the  injunction  would  cause  considerable 
loss  to  the  Appellees,  the  Appellant  suggested  that  the  money  held  in 
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escrow  might  be  loaned  to  any  Appellee  pending  a  final  decision  provided 
he  file  a  written  agreement  to  repay  in  the  event  of  final  judgment  in  favor 
of  the  Appellant  accompanied  by  a  surety  bond  or  other  adequate  secur¬ 
ity  for  the  repayment.  The  handlers  who  would  be  required  to  make 
these  escrow  payments  were  not  before  the  court  and  Judge  Pine,  after 
full  argument  and  consideration,  for  this  and  other  reasons  rejected 
the  proposal  (App.  245-295). 

On  October  21,  1955  an  order  was  entered  granting  the  preliminary 
injunction  (App.  295-296).  In  the  order  the  court  found  that  immediate 
substantial  and  irreparable  injury  would  result  to  the  Appellees  with  little 
or  no  resultant  injury  to  Appellant  or  to  Intervenor-Appellants  if  the  Ap¬ 
pellant  was  permitted  to  extend  the  limits  of  the  Greater  Boston  Market¬ 
ing  Area  to  include  the  towns  supplied  by  the  Appellees  and  made  other 
detailed  and  specific  findings  (App.  295,  296,  201,  288-290).  The  court 
enjoined  the  Appellant  during  the  pendency  of  this  action  from  making 
effective  that  part  of  his  proposed  order  extending  the  limits  of  the 
Greater  Boston  Marketing  Area  to  include  the  towns  supplied  by  the  Ap¬ 
pellees  and  provided  for  security  in  the  sum  of  $1, 000.  Notices  of  ap¬ 
peal  from  this  order  were  filed  by  the  Intervenors -Appellants  and  the 
Appellant  on  December  19,  1955  (App.  308-309). 

CONSTITUTIONAL  AND  STATUTORY  PROVISIONS 
AND  RULES  INVOLVED 

The  threatened  order  would  deprive  Appellees  of  their  property 
without  due  process  of  law  and  would  take  their  private  property  for  an 
alleged  public  use  without  just  compensation  in  contravention  of  the  Fifth 
Amendment  of  the  Constitution  of  the  United  States. 

The  relevant  statutes  are  the  Agricultural  Marketing  Agreement 
Act  of  1937,  50  Stat.  246,  as  amended,  7  U.S.  C.  601  ff. ,  and  the  Admin¬ 
istrative  Procedure  Act,  60 Stat.  238,  et  seq. ,  5 U.S. C.  1001  et  seq. 
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The  relevant  rules  are  Rules  24,  52,  52  (a)  and  65  (c)  of  the  Fed¬ 
eral  Rules  of  Civil  Procedure. 

SUMMARY  OF  ARGUMENT 
I 

The  District  Court  clearly  had  jurisdiction  to  enter  the  preliminary 
injunction. 

a.  In  entering  the  injunction  the  District  Court  was  exercising  its 
historic  power  to  preserve  the  status  quo  and  prevent  irreparable  dam¬ 
age.  Love  v.  Atchison  T.  &  S.  F.  Ry.  Co. ,  8  Cir. ,  1911,  185  Fed. 

321,  331,  332,  cert.  den.  220  U.S.  618,  31  S.  Ct.  721  (1911).  The 
opinions  of  the  District  Court  (App.  198,  288-290)  show  clearly  that  in 
accordance  with  Perry  v.  Perry,  1951,  88  U.S.  App.  D. C.  337,  190 

F.  2d  601,  and  Embassy  Dairy  v.  Camalier,  1954,  93  U.S.  App.  D. C. 

364,  211  F.  2d  41,  45,  the  appropriate  factors  in  connection  with  the  is¬ 
suance  of  an  injunction  were  considered. 

b.  The  courts  have  jurisdiction  to  enjoin  executive  officers  who 
have  threatened  a  wrong  which  would  cause  immediate,  irreparable  in¬ 
jury  to  the  petitioners.  The  Secretary  of  Agriculture  is  not  exempt  from 
this  power  of  the  court  and  it  is  no  defense  that  he  has  merely  threatened 
the  wrong  but  has  taken  no  action.  Stark  v.  Wickard,  321  U.S.  288,  309, 
64  S.  Ct.  559  (1944);  Columbia  Broadcasting  System,  Inc,  v.  United  States, 
316  U.S.  407,  422-424,  62  S.  Ct.  1194  (1942). 

c.  The  Appellees  were  not  premature  in  seeking  judicial  review. 
Final  action  had  been  taken  by  the  Appellant,  in  that  a  final  decision  had 
been  made  and  published,  a  marketing  order  prepared,  and  a  referendum 
ordered  forthwith.  The  attorney  for  the  Appellant  at  the  hearing  on  the 
injunction  conceded  that  the  Appellant  had  threatened  to  promulgate  the 
marketing  order  and  that  in  fact  there  remained  nothing  to  be  done  except 
the  actual  issuance  of  the  order  (App.  240).  Where  an  administrative  of¬ 
ficer  has  threatened  to  take  action  which  is  wrongful  he  may  be  enjoined. 
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Wettre  v.  Hague,  1  Cir. ,  1948,  168  F.  2d  825;  Columbia  Broadcasting 
System,  Inc,  v.  United  States,  316  U.S.  407,  423.  The  decision  to  take 
the  referendum  was  final.  Since  the  court  has  jurisdiction  to  review 
that  action  it  could  decide  the  whole  case.  The  District  Court  found  that 
the  proposed  order  was  as  to  the  Appellees  T’the  threatened  death-knell 
of  their  enterprises"  (App.  289).  The  "threat  of  disruption  of  business" 
is  ample  ground  for  the  jurisdiction  herein  exercised.  B.  F.  Goodrich 
Co. ,  et  al.  v.  Federal  Trade  Commission,  1953,  93  U.  S.  App.  D.  C. 

50,  208  F.  2d  829,  834,  See  Friend  v.  Lee,  1955,  _  U.S.  App.  D. C.  _ , 

221  F.  2d  96,  102. 

d.  The  questions  raised  by  the  Appellees  are  clearly  within  the 
power  of  the  court  to  decide  and  are  not  complex  or  technical  so  that  they 
must  first  be  passed  upon  by  an  administrative  agency.  The  questions  be¬ 
fore  the  court  involve  the  scope  of  Appellant’s  statutory  authority,  the 
meaning  of  words  in  a  statute,  the  ruination  of  Appellees’  businesses 
without  due  process,  other  serious  constitutional  questions  and  whether 
the  Appellant’s  decision  had  warrant  in  law  and  was  based  on  substantial 
evidence  in  the  record.  Great  Northern  Railway  Co.  v.  Merchants  Eleva¬ 
tor  Co. ,  259  U.S.  285,  291,  42  S.  Ct.  477  (1922).  The  question  whether 
there  is  an  actual  or  threatened  disrupted  marketing  condition  in  the  four- 
town  area  or  in  the  existing  Boston  federally  regulated  area  which  requires 
or  justifies  the  destruction  of  Appellees’  businesses  is  obviously  not  one 
so  "exquisitely  complicated"  as  to  remove  it  from  the  purview  of  judicial 
scrutiny. 

There  is  no  presumption  that  the  Appellant  acted  within  the  scope 
of  his  statutory  authority,  or  that  he  based  his  decision  upon  substantial 
evidence.  Appellees  are  suing  to  enforce  their  constitutional  rights. 

They  assert  that  Appellant  is  acting  and  threatening  to  act  outside  the 
limits  of  his  jurisdictional  authority  and  thereby  inflict  immediate,  ir¬ 
reparable  injury  upon  them.  The  presumptions  relied  upon  by  the  Appel¬ 
lant  are  inapplicable.  Appellant’s  statement  that  he  is  acting  within  his 
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jurisdiction  is  not  conclusive  upon  the  court.  Crowell  v.  Benson,  285 
U.S.  22,  60-64,  52  S.  Ct.  285  (1932);  Borax  Consolidated  v.  Los  Ange¬ 
les,  296  U.S.  10,  18,  56  S.  Ct.  23  (1935);  Stark  v.  Wickard,  321  U.S. 

288,  310,  64  S.  Ct.  559  (1944).  See  St.  Joseph  Stock  Yards  Co.  v.  U.S. , 
298  U.S.  38,  52,  56  S.  Ct.  720  (1936). 

e.  The  Appellees  have  standing  to  sue  because  they  are  granted  the 
right  under  the  Agricultural  Marketing  Act  to  attend  and  participate  in 
hearings  and  to  approve  the  issuance  of  any  marketing  order,  and  allege 
that  they  have  been  deprived  of  these  rights.  7  U.  S.  C.  608  (c)  (3)  (8)  (9). 
(Appellant's  Brief,  pp.  54,  58-60).  In  fact,  the  courts  have  held  that 
persons  have  a  standing  to  seek  judicial  review  even  where  they  do  not 
rely  upon  rights  specifically  granted  by  the  statute.  Stark  v.  Wickard, 

321  U.S.  288,  304,  305,  Columbia  Broadcasting  System,  Inc,  v.  United 
States,  et  al. ,  316  U.S.  407,  422. 

n 

The  injunction  was  properly  issued  upon  sufficient  findings  supported 
by  an  adequate  showing  and  gave  proper  consideration  to  the  public  inter¬ 
est. 

a.  The  court  complied  fully  with  Rule  52  (a)  of  the  Federal  Rules 
of  Civil  Procedure  in  ordering  the  injunction  (App.  295-296)  and  made 
complete  and  detailed  findings  of  fact  and  conclusions  of  law.  This  court 
has  in  any  event  held  that  a  technical  compliance  with  the  rule  is  not  nec¬ 
essary  where  there  exists  independently  of  such  findings  and  conclusions, 
evidence  on  which  the  Appellate  Court  may  determine  the  basis  of  the 
District  Court's  decision.  Goodacre  v.  Fanagopolous,  1940,  72  U.S. 

App.  D.  C.  25,  110  F.  2d  716.  Such  evidence  exists  in  abundance  in  this 
case. 

b.  The  extent  of  review  in  this  case  is  limited  to  determining  whe¬ 
ther  the  District  Court  had  abused  its  discretion  and  this  court  should  not 
attempt  to  determine  the  merits  of  the  case.  Meccano  v.  John  Wanamaker, 
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253  U.S.  136,  141,  40  S.  Ct.  463  (1920);  Cox,  et  al.  v.  Central  Demo¬ 
cratic  Committee,  1952,  91  U.S.  App.  D. C.  416,  200  F.  2d  356;  City 
of  Des  Moines,  Iowa  v.  Continental  Illinois  Nat.  Bank  &  Trust  Co.  of 
Chicago,  et  al. ,  8  Cir. ,  1953,  205  F.  2d  729,  732. 

A  determination  of  the  merits  must  wait  until  the  parties  have  had 
an  opportunity  to  present  the  entire  evidence  and  their  argument  upon  it. 
Benson  Hotel  Corporation  v.  Woods,  8  Cir. ,  1948,  168  F.  2d  694,  697; 
Railroad  Yardmasters  v.  Penn.  R.  R.  Co. ,  3  Cir. ,  1955,  224  F.  2d 
226,  299.  The  excerpts  incorporated  in  Volume  n  of  the  Appendix  include 
only  that  portion  of  the  testimony  which  the  Appellants  selected  and  is  not 
complete.  Therefore,  even  if  so  disposed,  this  court  does  not  have  be¬ 
fore  it  sufficient  facts  upon  which  to  determine  the  merits. 

c.  The  District  Court  had  discretion  to  grant  the  injunction  on  affi¬ 
davits  and  enjoin  the  issuance  of  the  order.  The  practice  of  issuing  in¬ 
junctions  upon  affidavits  and  argument  of  counsel  has  long  been  followed. 
Ross -Whitney  Cbrp.  v.  Smith  Kline  and  French  Lab,  9  Cir. ,  1953,  207 
F.  2d  190,  198.  The  verified  complaint,  exceptions  to  the  Appellant’s 
decision  taken  by  counsel  and  attached  thereto,  and  numerous  affidavits 
contain  specific  allegations  under  oath  to  support  the  injunction.  The 
Administrative  Procedure  Act,  Title  5,  U.S.C.  1009  (d)  clearly  author¬ 
izes  the  injunction  in  this  case. 

d.  The  Appellees  made  a  sufficient  showing  as  to  the  probability 
of  their  succeeding  on  the  merits.  The  referendum  was  actually  con¬ 
ducted  in  the  manner  which  the  Appellees  allege  in  their  complaint  (App. 
75-80,  83-84),  and  the  twelve  thousand  Boston  Pool  Producers  were 
counted  along  with  the  four  hundred  producers  for  the  area  to  be  included. 

The  exceptions  and  the  verified  complaint  alleged  in  detail  that  the 
final  decision  of  the  Appellant  was  not  supported  by  substantial  evidence 
in  the  record.  The  order  itself  does  not  contain  a  finding  that  market 
conditions  in  the  four- town  area  are  disrupted,  and  in  fact  the  order 
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states  that  statistics  were  lacking  (App.  30).  The  Appellant  in  his  brief 
(p.  30)  and  the  Intervenors -Appellants  in  their  brief  (p.  22)  assert  that 
the  producers  for  the  four-town  area  had  in  fact  a  preferential  market. 

The  Appellees  object  to  the  use  of  the  excerpts  in  Volume  n  of  the 
Appellant's  Appendix  for  the  reason  that  the  greater  portion  of  the  testi- 

i 

mony  has  been  omitted.  In  the  omitted  portion  is  certain  testimony  for 
the  Appellees  and  the  cross-examination  of  C.  W.  Swonger,1  the  princi¬ 
pal  witness  favoring  the  extension.  This  cross-examination  and  the  testi¬ 
mony  of  the  Appellees  directly  refuting  Mr.  Swonger’ s  testimony  com¬ 
pletely  destroyed  his  credibility.  However,  even  the  excerpts  of  evidence 
selected  by  the  Appellant  have  been  twisted  and  turned  in  his  argument 
before  this  Court.  The  testimony  of  Mr.  Swonger  cited  on  page  37  of 
Appellant’s  brief  was  actually  given  in  connection  with  milk  which  he 
guessed  (App.  433)  might  have  been  brought  into  the  four-town  area  by 
the  Hood  Company.  Mr.  Weldon  of  the  Hood  Company  actually  testified 
(App.  673)  that  in  the  past  year  no  Maine  milk  had  been  brought  into  the 
four-town  area  and  that  in  fact  all  milk  procured  in  Maine  had  been  pur¬ 
chased  at  Class  One  prices.  Similarly  the  argument  in  the  Appellant’s 
brief  (pp.  36  through  39)  that  the  prices  producers  received  for  milk 
in  the  four- town  area  varied  considerably  with  the  source,  that  one  of 
the  largest  handlers  was  required  to  purchase  milk  from  unregulated 
sources  in  order  to  meet  competition,  that  the  local  dairy  farmers  were 
able  to  produce  only  a  portion  of  the  supply  needed  in  the  four- town  area, 
is  refuted  by  the  excerpts  in  Volume  H  of  the  Appellant’s  Appendix.  In 
addition  the  excerpts  and  Appellees’  affidavits  herein  show  that  whereas 
the  local  producers  do  enjoy  a  stable  and  preferential  market,  the  quality 
of  their  market  is  the  result  of  the  fact  that  through  scientific  breeding 


1  Mr.  Swonger,  in  addition  to  being  an  employee  of  one  of  the  Intervenors -Appellants  who  petitioned 
for  the  threatened  order,  was  a  chief  witness  on  behalf  of  the  order  at  the  administrative  hearings  and 
also  served  as  a  cross-examiner  at  these  hearings  (App.  422  ,  613,  677).  The  Appellant  relies  upon  Mr. 
Swonger  as  "an  expert"  (Appellant's  brief,  p.  37). 
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and  production  practices  they  have  kept  their  milk  supply  constant  through¬ 
out  the  years  (App.  87,  90,  633,  638,  640).  In  fact,  the  four-town  area 
absorbs  some  of  the  surplus  in  the  Boston  Area  during  flush  seasons  and 
does  not  in  any  way  contribute  to  that  surplus. 

e.  The  District  Court  did  not  abuse  its  discretion  in  setting  the 
amount  of  the  bond  at  one  thousand  dollars.  Rule  65  (c)  of  the  Federal 
Rules  of  Procedure  clearly  places  the  amount  of  the  bond  within  the  dis¬ 
cretion  of  the  District  Court  and  provides  that  it  shall  be  security  only 
for  damage  to  a  party.  Urbain  v.  Knapp  Bros. ,  6  Cir. ,  1954,  217  F.  2d 
810,  815,  cert.  den.  349  U.S.  930,  75  S.  Ct.  772  (1955).  The  Court  prop¬ 
erly  rejected  the  suggestion  of  the  Appellant  that  funds  representing  the 
loss  of  possible  gain  to  the  Appellees  by  reason  of  the  Federal  order  be 
placed  in  escrow  (App.  289,  282-284).  Such  an  arrangement  would  re¬ 
quire  that  payments  be  made  by  handlers  who  are  not  a  party  to  the  liti¬ 
gation  and  over  whom  neither  the  Appellant  nor  the  court  has  jurisdiction. 
In  addition  such  an  arrangement  would  obviously  be  inadequate  to  protect 
the  Appellees  from  the  damages  which  they  will  suffer  under  a  Federal 
Order.  The  public  interest  was  sufficiently  considered  and  esqjressly 
passed  upon  by  the  District  Court.  The  Intervenors -Appellants  are  mere¬ 
ly  permissive  intervenors  and  as  such  they  do  not  have  any  special  inter¬ 
est  requiring  security  for  their  protection.  The  speculative  hope  that 
under  the  proposed  order  each  of  their  members  may  receive  an  additional 
gain  of  $1 5  per  annum  affords  no  equitable  basis  for  depriving  Appellees 

of  protection  frond  economic  ruin.  The  proposed  bond  of  $175, 000  would 
require  equivalent  cash  collateral.  The  District  Court  acted  discreetly 
in  refusing  to  require  a  man  with  65  cows  to  give  a  bond  of  $175, 000 
(App.  292,  250). 

f.  The  District  Court  carefully  inquired  into  the  scope  of  Appel¬ 
lant’s  statutory  authority,  and  the  public  interest.  The  statute  provides 
that  the  appellant  has  power  to  act  in  order  "to  establish  and  maintain  . . . 
orderly  marketing  conditions”  (7  U.S.  C.  602  (1)).  When  Judge  Pine 
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inquired  of  Appellants  as  to  whether  there  was  anything  in  the  record  to 
show  a  disorderly  marketing  condition,  he  received  no  answer.  This 
appears  in  the  Appendix  at  page  267.  The  Court,  after  discussion  of  the 
statutory  criteria,  said: 

"The  Court:  Is  there  anything  in  this  record  to 
show  that  marketing  conditions  are  disorderly  ? 

"Mr.  Hall:  Query,  what  do  you  call  disorderly? 

"The  Court:  Well,  you  use  your  own  definition. " 

In  other  milk  cases  relied  upon  by  the  Appellant  the  record  showed 
that  disrupted  marketing  conditions  required  the  order  and  that  both  Fed¬ 
eral  and  State  authorities  were  in  agreement  that  the  public  interest  re¬ 
quired  it.  Thus  in  the  Rock  Royal  case,  307  U.S.  533,  joint  hearings 
were  held  by  the  Federal  and  State  agencies  who  were  in  agreement  as 
to  the  public  need  for  the  order.  There  was  a  finding  of  a  disrupted 
market.  The  Federal  order  was  stated  to  be  "complementary"  to  the 
State  order  and  was  ineffective  until  issuance  of  the  State  order.  In  the 
present  case  Massachusetts  objects  to  the  proposed  order.  In  the  Hood 
case,  307  U.  S.  588,  there  was  a  finding  that  marketing  conditions  were 
chaotic  and  that  a  public  emergency  existed.  No  such  findings  have  been 
made  in  the  present  case.  There  is  no  right  under  the  Fifth  Amendment 
to  take  AppelleesT  income  and  capital  under  the  guise  of  an  alleged  public 
purpose  concerning  which  no  finding  has  been  made.  See  Chastleton  Cor¬ 
poration  v.  Sinclair,  264  U.S.  543,  548,  549,  44  S.  Ct.  405  (1923). 
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ARGUMENT 

I 

The  District  Court  Had  Jurisdiction  To  Enter  The  Pre- 
liminary  Injunction. _ 


A.  THE  DISTRICT  COURT  FOLLOWED  THE  HISTORIC 
PRACTICE  OF  EQUITY  COURTS  IN  GRANTING  THE 
INJUNCTION  TO  PRESERVE  THE  STATUS  QUO  PEND¬ 
ING  FULL  HEARING  ON  THE  MERITS  AND  AFTER 
FINDING  THAT  FAILURE  TO  GRANT  THE  INJUNC¬ 
TION  WOULD  IRREPARABLY  INJURE  THE  APPELLEES. 

The  findings  of  the  court  in  the  order  granting  the  preliminary  in¬ 
junction  (App.  295)  clearly  show  that  the  purpose  was  to  preserve  the 
status  quo  and  to  prevent  immediate  and  irreparable  injury  to  the  Appel¬ 
lees.  Courts  of  equity  have  historically  granted  injunctions  for  this  pur¬ 
pose.  See  Love  v.  Atchison  T.  &  S.  F.  Ry.  Co. ,  185  Fed.  321,  331, 
332,  cert.  den.  220  U.S.  618,  31  S.  Ct.  721  (1911): 

"The  controlling  reason  for  the  existence  of  the  judi¬ 
cial  power  to  issue  a  temporary  injunction  is  that  the 
court  may  thereby  prevent  such  a  change  in  the  relations 
and  conditions  of  persons  and  property  as  may  result 
in  irremediable  injury  to  some  of  the  parties  before 
their  claims  can  be  investigated  and  adjudicated.  It 
is  a  familiar  rule  of  equity  jurisprudence  that  if  the 
questions  presented  in  a  suit  for  an  injunction  are  grave 
and  difficult,  and  the  injury  to  the  moving  party  will  be 
certain,  great,  and  irreparable  if  the  motion  for  the  in¬ 
terlocutory  injunction  is  denied  and  the  final  decision  is 
in  his  favor,  while  if  the  decision  is  otherwise,  and  the 
injunction  is  granted,  the  inconvenience  and  loss  to  the 
opposing  party  will  be  inconsiderable,  or  probably  may 
be  indemnified  by  a  bond,  the  injunction  usually  should 
be  granted. " 

See  also  Doeskin  Products  v.  United  Paper  Co. ,  7  Cir. ,  1952,  195  F. 

2d,  356,  358,  359. 

There  can  be  no  question  but  what  the  District  Court  in  granting  a 
preliminary  injunction  balanced  the  equities  and  made  the  estimates  nec¬ 
essary  to  the  exercise  of  its  discretion.  The  District  Court  specifically 
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found  in  its  memorandum  opinion  (App.  198)  that  it  had  weighed  the  rela¬ 
tive  importance  of  the  rights  asserted  and  the  rights  sought  to  be  en¬ 
joined,  considered  the  damage,  inconvenience  and  the  injury  which 
would  flow  from  a  denial  of  the  injunction,  the  probability  of  ultimate 
success,  and  the  other  appropriate  factors.  See  Perry  v.  Perry,  190 
F.  2d  601,  602;  Embassy  Dairy  v.  Camalier,  211  F.  2d  41,  45. 

B.  THE  DISTRICT  COURT  HAD  JURISDICTION  TO  EN¬ 
JOIN  THE  APPELLANT  WHO  HAD  THREATENED  A 
WRONG  WHICH  WOULD  CAUSE  IMMEDIATE,  IRRE¬ 
PARABLE  INJURY  TO  THE  APPELLEES. 

In  the  case  of  Columbia  Broadcasting  System,  Inc,  v.  United  States 
et  al. ,  316  U.  S.  407,  the  court  stayed  an  order  of  the  Federal  Communi¬ 
cations  Commission  holding 

rTWhat  we  have  said  of  the  allegations  of  the  com¬ 
plaint  and  of  the  effect  of  the  Commission's  order 
if  those  allegations  are  sustained  upon  the  trial,  is 
enough  to  establish  the  threat  of  irreparable  injury 
to  Appellant's  business  and  to  show  also  that  the  in¬ 
jury  cannot  be  avoided  .  .  . ft  p.  423. 

It  has  been  held  that  the  Secretary  of  Agriculture  is  not  immune 
from  such  an  injunction  sought  by  milk  producers  who  show  that  the  act 
of  the  Secretary  interferes  with  some  legal  right  of  theirs.  See  Stark  v. 
Wickard,  321  U.S.  288,  290. 

m 

’If  so,  the  familiar  principle  that  executive  officers 
may  be  restrained  from  threatened  wrongs  in  the  or¬ 
dinary  courts  in  the  absence  of  some  exclusive  alter¬ 
native  remedy  will  enable  the  petitioners  to  maintain 
their  suit .  .  .  " 

The  principle  that  federal  officers  may  be  restrained  has  also  been 
applied  to  state  officers  and  it  is  no  defense  that  the  action  which  will 
cause  irreparable  injury  has  not  been  taken  but  only  threatened.  See 
Champlin  Refining  Co.  v.  Commission,  286  U.  S.  210,  238,  52  S.  Ct. 

559  (1932). 
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C.  THE  APPELLEES  WERE  NOT  PREMATURE  IN  SEEK¬ 
ING  THE  PRELIMINARY  INJUNCTION. 

It  should  be  noted  that  the  Agricultural  Adjustment  Act  (7  U.  S.  C. 
601-610)  (Appellants  Brief,  pp.  50-68)  contains  no  administrative  reme¬ 
dies  for  milk  producers  and  the  Appellants  have  not  argued  otherwise. 
(Appellant’s  Brief,  pp.  26-27).  The  argument  cannot  be  made  that  the 
Appellees  have  failed  to  exhaust  their  administrative  remedies  since 
none  are  available  to  them. 

The  action  of  the  Appellant  in  publishing  his  final  decision  includ¬ 
ing  the  order  for  the  referendum  and  his  marketing  order  (App.  27-61) 
was  a  final  action  within  the  meaning  of  the  Administrative  Procedure 
Act,  5  U.S.  C.  1009.  The  final  decision  of  the  Appellant  was  a  final 
determination  of  the  issues,  clearly  holding  that  the  four  towns  should 
be  added  to  the  Boston  Milk  Market  Area  (App.  29-35).  The  decision  in 
addition  ordered  that  a  referendum  should  be  taken,  named  the  agent, 
and  selected  the  representative  month.  (App.  60-61). 

It  is  true  that  the  marketing  order  was  not  to  become  effective  un¬ 
til  the  requirements  of  Section  900. 14  of  the  Rules  of  Practice  and  Pro¬ 
cedure  of  the  United  States  Department  of  Agriculture  had  been  met 
(Appendix  A  hereto).  The  referendum,  however,  was  to  take  place  forth¬ 
with  by  the  very  terms  of  the  decision. 

Section  900. 14  of  the  Rules  of  Practice  and  Procedure  incorporates 
the  provisions  of  the  Agricultural  Adjustment  Act,  7  U.  S.  C.  608  (c)  (9), 
(Appellant’s  Brief,  pp.  59-60)  which  provide  that  an  order  shall  become 
effective  despite  the  failure  of  handlers  to  sign  a  marketing  agreement 
if  the  Secretary  determines  (a)  that  the  refusal  to  sign  the  agreement 
tends  to  prevent  the  effectuation  of  the  policy  of  the  act;  (b)  that  the  is¬ 
suance  of  the  order  is  the  only  practical  means  of  advancing  the  inter¬ 
est  of  the  producers  pursuant  to  the  policy  of  the  act;  and  (c)  that  at 
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least  two-thirds  of  the  producers  approve  the  order.  The  referendum 
is  the  last  step  to  be  taken  and  the  Secretary1  s  decision  ordered  the  tak¬ 
ing  of  this  step. 

The  Appellant,  having  gone  to  the  extent  that  he  did  in  his  decision 
without  support  in  the  evidence,  took  the  next  logical  step  and  found  that 
the  only  practical  means  of  effectuating  the  policy  of  the  act  was  to  issue 
a  marketing  order,  copy  of  which  was  attached.  In  the  history  of  fed¬ 
eral  milk  control  in  Massachusetts  no  marketing  agreement  has  ever 
been  made  between  handlers  and  it  necessarily  follows  from  the  findings 
by  the  Appellant  and  the  order  for  the  referendum  that  he  also  found  that 
the  failure  of  the  handlers  to  sign  an  agreement  prevents  the  effectuation 
of  the  policies  of  the  act.  The  government  must  now  concede  that  the 
actual  issuance  of  the  order  is  a  mere  ministerial  act.  The  govern¬ 
ment’s  attorney,  Mr.  Girard,  in  answer  to  questions  by  Judge  Pine  on 
September  27,  1955,  stated  (App.  140-141): 

"Mr.  Girard:  I  appreciate  that,  Your  Honor.  The 
only  thing  is  that  —  We  can’t  deny  the  order  will  issue. 

We  can’t  say  it  won’t  be  issued. 

’’The  Court:  Do  you  deny  he  has  threatened  to  issue 
it? 

”Mr.  Girard:  No,  I  certainly  wouldn’t,  because  of 
the  fact  that  the  Secretary  has  reached  his  final  decision 
after  a  full  and  complete  hearing  under  Sections  7  and 
8  of  the  Administrative  Procedure  Act,  in  which  he 
found  that  the— 

’’The  Court:  I  am  not  impressed  with  your  argu¬ 
ment  that  it  is  premature,  under  the  circumstances. 

”Mr.  Girard:  Okay,  I’ll  move  on,  Your  Honor.  ” 

It  is  also  important  to  note  that  the  Intervenors  in  their  brief  re¬ 
fused  to  state  whether  the  Appellant  would  refuse  under  the  circum¬ 
stances  to  issue  the  marketing  order  (Appellants -Intervenors’  Brief, 

P-  12). 


18 


By  reason  of  the  stipulation  (App.  73)  the  referendum  was  com¬ 
pleted  and  all  producers  in  the  Boston  area  as  enlarged  by  the  order 
and  as  alleged  by  the  Appellees  in  their  complaint  were  counted  and  the 
vote  was  9, 698  to  107  (Affidavit  of  Richard  Aplin,  App.  75-80,  83-84). 

At  the  time  of  the  hearing  on  the  application  for  a  preliminary  injunc¬ 
tion  there  remained  nothing  to  be  done  except  for  the  formal  issuance 
of  the  marketing  order.  Such  an  order  would  have  caused  immediate 
and  irreparable  injury  to  the  Appellees  and  under  these  circumstances 
the  court  clearly  had  jurisdiction  to  enter  its  preliminary  injunction. 

See  Wettre  v.  Hague,  168  F.  2d  825,  holding  that  an  injunction  was  prop¬ 
erly  entered  against  the  Commandant  of  the  Boston  Shipyard  where  the 
complaint  alleged  that  he  was  about  to  demote  veterans  by  retaining  non¬ 
veterans  in  positions  belonging  to  veterans.  See  also  Columbia  Broad¬ 
casting  System,  Inc,  v.  United  States,  316  U.  S.  407  where  the  Court  held 
that  a  regulation  of  the  Federal  Communications  Commission  announcing 
policy  was  reviewable  although  no  action  had  been  taken  thereunder. 

At  the  time  that  the  complaint  was  filed  the  Appellant  had  ordered 
a  referendum  and  the  Appellees  alleged  in  their  complaint  that  the  referen¬ 
dum  would  be  taken  in  a  manner  contrary  to  the  statute  and  so  as  to  con¬ 
stitute  the  voting  a  sham  and  a  mockery.  The  manner  in  which  the  referen¬ 
dum  was  taken  could  result  only  as  a  mathematical  certainty  in  a  vote  fa¬ 
vorable  to  the  Appellant  and  his  marketing  order.  The  referendum  since 
it  completed  the  last  statutory  step  before  the  issuance  of  the  marketing 
order  could  not  but  injure  the  Appellees  and  deprive  them  of  rights  which 
they  were  enjoying  under  the  Constitution  of  the  United  States  and  under 
the  Massachusetts  Milk  Control  Commission.  Certainly  the  Appellees 
were  not  premature  in  seeking  an  order  restraining  the  taking  of  such  a 
referendum.  The  District  Court  had  jurisdiction  to  decide  that  question 
and  therefore  it  had  jurisdiction  to  decide  other  questions  raised  by  the 
Appellees'  complaint,  including  the  question  whether  the  decision  of  the 
Appellant  exceeded  the  scope  of  his  authority  or  was  based  upon  substan¬ 
tial  evidence. 
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D.  THE  QUESTIONS  RAISED  BY  THE  APPELLEES  ARE  NOT 
SO  HIGHLY  TECHNICAL  AND  COMPLEX  THAT  THEY 
CAN  ONLY  BE  RESOLVED  BY  AN  ADMINISTRATIVE 
AGENCY.  THEY  ARE  TRADITIONAL  LEGAL  QUESTIONS 
INVOLVING  ENFORCEMENT  OF  A  PP  EL  LEES*  CON  ST  ITU - 
TIONAL  RIGHTS  AND  ARE  WITHIN  THE  POWER  OF  THE 
COURTS  TO  DECIDE. 

The  issue  in  this  case  is  similar  to  that  in  Great  Northern  Rail¬ 
way  v.  Merchants  Elevator  Co. ,  259  U.  S.  285  where  the  Court  held 
that  the  meaning  of  words  in  an  interstate  tariff  was  a  question  to  be 
decided  by  the  courts  and  not  one  that  must  be  determined  by  the  Inter¬ 
state  Commerce  Commission.  In  the  present  case  the  questions  are: 

(1)  the  meaning  of  the  words  in  the  statute,  7  U.S.  C.  608  (c)  (9)  (Appel¬ 
lant’s  Brief,  p.  60)  providing  for  the  approval  of  producers  engaged  in 
the  production  of  milk  for  sale  in  the  marketing  area  specified  in  the 
marketing  agreement  as  to  whether  the  area  as  therein  used  means  the 
area  as  extended  by  the  proposed  order  or  the  area  to  be  included  by  the 
proposed  order;  (2)  whether  the  Appellant’s  actions  and  threats  are 
within  the  scope  of  his  authority;  (3)  whether  there  is  substantial  evi¬ 
dence  in  the  record  to  support  the  findings  of  the  Appellant;  and  (4)  whe¬ 
ther,  if  the  Appellant’s  construction  of  the  statute  is  proper,  the  statute 
is  constitutional. 

The  first  two  questions  involving  the  meaning  of  statutory  language 
and  the  requirements  of  due  process  are  clearly  questions  to  be  resolved 
by  the  courts  and  not  by  an  administrative  agency.  The  third  question, 
by  the  terms  of  the  Administrative  Procedure  Act,  title  5,  U.  S.  C.  1009 
(e)  (Appendix  B  hereto),  is  specifically  reserved  for  the  courts.  The 
fourth  question  involving  constitutional  law  is  obviously  a  question  to 
be  determined  by  the  courts. 

The  argument  of  the  Appellant  that  there  is  something  mysterious 
or  mystical  about  milk  regulation  which  is  beyond  the  competency  of 
the  courts  (Appellant’s  Brief,  pp.  26-27,  32-33)  should  be  rejected. 
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There  is  no  presumption  that  the  Appellant  has  acted  within  the  scope 
of  his  authority  or  has  based  his  decision  on  substantial  evidence.  See 
Crowell  v.  Benson,  285  U.S.  22,  60-64  and  Borax  Consolidated  v.  Los 
Angeles,  296  U.S.  10,  18;  Stark v.  Wickard,  321  U.S.  288,  310; 

St.  Joseph  Stock  Yards  Co.  v.  U.S. ,  298  U.S.  38,  52.  The  questions 
presented  by  the  Appellees  are  basic  legal  questions  involving  the  Ap¬ 
pellees*  constitutional  rights  which,  under  our  system  of  government, 
cannot  be  finally  determined  by  an  administrative  agency. 

E.  THE  APPELLEES  HAVE  STANDING  TO  APPEAL  FOR 
JUDICIAL  RELIEF. 

The  act  grants  to  handlers  an  administrative  remedy  and  judicial 
review.  7U.S.C.  15  (Appellant’s  Brief,  pp.  63-64).  The  act  nowhere 
grants  to  the  producers  an  administrative  remedy  other  than  the  right 
to  receive  notice  of  and  attend  hearings  as  to  whether  a  marketing  order 
should  be  made,  7  U  S.  C.  608  (c)  (3)  (Appellant’s  Brief,  p.  54),  and  that 
they  approve  the  order  by  a  two-thirds  majority.  7  U.  S.  C.  608  (c)  (8) 
and  (9)  (Appellant’s  Brief,  pp.  58-60).  These  rights  to  attend  and  parti¬ 
cipate  in  hearings  and  to  approve  the  issuance  of  orders  are  statutory 
rights  and  are  subject  to  the  provisions  of  the  Administrative  Procedure 
Act,  5  U.S.  C.  1009  (Appendix  B  hereto).  The  Appellees  have  alleged  in 
their  complaint  that  they  have  been  deprived  of  these  rights  because  the 
Appellant’s  decision  and  findings  were  without  any  substantial  support 
in  the  evidence  taken  at  the  hearings  and  were  capricious  and  arbitrary 
and  because  the  referendum  ordered  by  the  Appellant  was  unreasonable 
and  unfair  and  designed  so  as  to  not  reflect  the  approval  required  by  the 
Act.  Since  the  statute  conferred  rights  upon  the  Appellees  and  since 
their  complaint  alleges  that  they  have  been  deprived  of  these  and  their 
constitutional  rights  by  the  actions  of  the  Appellant,  they  were  clearly 
entitled  to  a  judicial  review.  5  U.  S.  C.  1009. 
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’Where  there  is  a  threat  of  injury  resulting  from  capricious  or 
arbitrary  performance  of  the  regulatory  functions  of  a  Government 
agency,  the  Federal  courts  have  in  a  wide  variety  of  situations  been 
ready  to  grant  relief.  "  Friend  v.  Lee,  221  F.  2d  96,  102. 

Since  the  Appellees  were  granted  rights  under  the  statute  and  since 
they  allege  that  they  have  been  deprived  of  these  rights  it  cannot  be  ar¬ 
gued  that  they  have  suffered  no  legal  wrong.  The  court  has  held  even 
where  producers  are  not  relying  upon  rights  specifically  conferred  upon 
them  by  the  statute  that  they  do  have  standing  to  seek  judicial  review  even 
though  the  statute  makes  no  provision  for  judicial  review.  This  is  a  con¬ 
stitutional  requirement  wherever  administrative  action  threatens  destruc¬ 
tion  of  a  person’s  property.  In  the  case  of  Stark  v.  Wickard,  321  U.  S. 
288,  it  was  held  that  producers  could  seek  a  judicial  review  of  the  action 
by  the  Secretary  of  Agriculture  in  ordering  certain  payments  to  cooper¬ 
atives  to  be  made  by  handlers.  It  was  decided  in  that  case,  p.  304: 

’’The  mere  fact  that  governmental  action  under  leg¬ 
islation  creates  an  opportunity  to  receive  a  minimum 
price  does  not  settle  the  problem  of  whether  or  not 
the  particular  claim  made  here  is  enforceable  by  the 
District  Court.  The  deduction  for  cooperatives  may 
have  detrimental  effect  on  the  price  to  producers  and 
that  detriment  be  damnum  absque  injuria.  ” 

In  this  case  the  producers  showed  by  their  complaint  and  by  affi¬ 
davits  that  the  effect  of  the  Appellant’s  order  would  be  to  deprive  them 
of  property  and  rights  which  they  now  enjoy  under  the  Massachusetts 
Milk  Control  Commission.  The  minimum  price  of  the  Massachusetts 
Milk  Control  Commission  would  be  replaced  by  the  minimum  price  of 
the  Federal  Milk  Market  Order  at  a  loss  to  the  Appellees  of  50 f  per 
100-weight  in  income.  In  addition  the  Appellees  would  suffer  substan¬ 
tial  capital  losses  (App.  296,  289). 

In  the  case  of  Columbia  Broadcasting  System,  Inc,  v.  United  States 
et  al. ,  316  U.  S.  407,  422,  the  Court  held  that  certain  regulations  which 
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were  not  directed  at  the  Appellant  and  required  no  action  by  it  and  im¬ 
posed  no  penalties  upon  it,  nevertheless  threatened  its  business  rela¬ 
tions  with  certain  station  owners  and  that  this  threat  gave  it  standing  to 
seek  judicial  review.  Certainly  the  action  of  the  Appellant  in  this  case 
more  directly  and  immediately  threatens  economic  loss  to  the  Appellees 
than  did  the  action  of  the  Federal  Communications  Commission  in  the 
cited  case. 


n 

The  Injunction  Was  Issued  After  Sufficient  Findings  Of 

Fact  Based  Upon  An  Adequate  Showing  By  The  Appellees 

And  Gave  Proper  Consideration  To  The  Public  Interest 

A.  THE  FINDINGS  OF  THE  COURT  IN  ITS  MEMORANDUM 
OPINION  AND  ITS  ORDER  GRANTING  THE  INJUNCTION 
ARE  COMPLETE  AND  SUFFICIENT  UNDER  RULE  52(a). 

To  refer  to  the  court’s  order  of  October  21,  1955  (App.  295-296) 
is  to  fully  and  adequately  answer  the  Appellant’s  argument  that  the  court 
did  not  comply  with  Rule  52  (a)  of  the  Federal  Rules  of  Civil  Procedure  in  or¬ 
dering  the  injunction.  In  its  order  the  C ourt  made  the  following  specific  findings : 

1.  That  immediate  and  irreparable  injury  would  result  to  the  Ap¬ 
pellees  if  the  Appellant  promulgated  and  made  effective  his  proposed 
marketing  order  extending  the  limits  of  the  Greater  Boston  Marketing 
Area. 

2.  That  the  immediate  and  irreparable  damage  would  include 
losses  in  income  and  a  disruption  of  the  Appellees'  marketing  and  pro¬ 
duction  procedures. 

3.  That  there  is  no  evidence  of  any  emergency  requiring  the  im¬ 
mediate  promulgation  of  the  marketing  order. 

4.  That  if  the  marketing  order  is  promulgated  the  Appellees  will 
be  remedyless  at  law  for  their  immediate  financial  loss  of  income  and 
property  values. 
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5.  That  the  granting  of  the  preliminary  injunction  would  not  irre¬ 
parably  injure  the  Appellant  or  cause  harm  to  the  public. 

6.  That  unless  the  injunction  issues  any  judgment  of  the  court  made 
later  will  be  ineffective  to  protect  the  Appellees  and  will  not  compensate 
them  for  their  losses. 

7.  That  there  is  reasonable  possibility  that  the  Appellees  may  suc¬ 
ceed. 

In  addition  the  court  in  its  memorandum  opinion  of  October  7,  1955 
(App.  198-202)  and  in  its  oral  opinion  of  October  21,  1956  (App.  288-290) 
carefully  and  succinctly  summarized  the  facts,  balanced  the  equities  and 
made  the  estimates  following  the  principle  set  forth  in  Perry  v.  Perry, 
190  F.  2d  601. 

This  court  has  held  that  the  purpose  of  Rule  52  (a)  is  to  afford  a 
basis  of  the  decision  for  review  by  the  Appellate  Court.  When  a  basis 
for  review  exists  independently  of  findings  of  fact  and  conclusions  of 
law  the  failure  to  comply  with  the  rule  is  not  reversible  error.  See 
Goodacre  v.  Panagopolous,  1940,  72  U.S.  App.  D.  C.  25,  110  F.  2d 
716;  and  Shellman  v.  Shellman,  1938,  68  U.  S.  App.  D.  C.  197,  95 
F.  2d  108.  There  is  an  extraordinary  amount  of  material  in  this  case 
showing  the  basis  on  which  the  District  Court  granted  the  injunction. 

The  Appendix  contains  a  full  transcript  of  the  hearings  before  Judge 
Pine  on  September  27,  1955  (App.  104-197),  the  memorandum  opinion 
of  Judge  Pine  (App.  198-202),  transcript  of  the  proceedings  before  Judge 
Pine  on  October  20-21,  1955  (App.  245-294),  the  order  of  Judge  Pine  of 
October  21,  1955  (App.  295-296),  and  a  great  number  of  affidavits  in  sup¬ 
port  of  and  opposing  the  injunction.  The  basis  for  the  decision  is  abun¬ 
dantly  demonstrated. 2 

2  The  decision  granting  the  temporary  injunction  was  made  October  7,  1955.  On  October  13,  1955 
Appellant  filed  a  motion  to  modify  the  decision  (App.  202).  On  October  21,  1955,  after  fun  hearings 
and  consideration  of  Appellant's  objections  as  to  its  form,  the  District  Court  signed  the  injunction  order 
(App.  295). 


B.  THE  ACTION  OF  THE  DISTRICT  COURT  IN  GRANT¬ 
ING  THE  INJUNCTION  SHOULD  BE  REVIEWED  ONLY 
TO  THE  EXTENT  NECESSARY  TO  DETERMINE  WHE¬ 
THER  IT  ABUSED  ITS  DISCRETION  AND  THIS  COURT 
SHOULD  NOT  ATTEMPT  TO  DETERMINE  THE  MERITS 
OF  THE  CASE. 

In  granting  the  injunction  the  District  Court  exercised  its  discre¬ 
tion  and  that  exercise  cannot  be  reversed  unless  it  was  clearly  wrong. 
This  rule  of  review  has  been  clearly  stated  in  Meccano  v.  John  Wana- 
maker,  253  U.S;  136,  141,  40  S.  Ct.  463  (1920): 

"The  correct  general  doctrine  is  that  whether  a  pre¬ 
liminary  injunction  shall  be  awarded  rests  in  sound 
discretion  of  the  trial  court.  Upon  appeal,  an  order 
granting  or  denying  such  an  injunction  will  not  be  dis¬ 
turbed  Unless  contrary  to  some  rule  of  equity,  or  the 
result  of  improvident  exercise  of  judicial  discretion . . . 

The  informed  judgment  of  the  Circuit  Court  of  Appeals 
exercised  upon  a  view  of  all  relevant  circumstances  is 
entitled  to  great  weight.  And,  except  for  strong  rea¬ 
sons,  this  court  will  not  interfere  with  its  action.  No 
such  reasons  are  presented  by  the  present  record. " 

In  reviewing  the  action  of  the  District  Court  the  Appellate  Court 
should  not  determine  the  merits  of  the  case  for  the  reason  that  such  a 
determination  must  wait  until  the  parties  have  had  an  opportunity  to 
present  the  entire  evidence  in  the  case,  including  exhibits,  and  to  make 
their  arguments  upon  the  entire  proof.  The  Appellate  Court  should  not 
substitute  its  own  discretion  for  that  of  the  trial  court  but  should  merely 
determine  whether  or  not  the  trial  court  exceeded  a  reasonable  discre¬ 
tion.  Benson  Hotel  Corporation  v.  Woods,  168  F.  2d  695. 

In  this  case  a  review  of  the  merits  is  impossible  even  if  the  court 
was  so  disposed  since  the  transcript  of  the  full  hearing  held  before  the 
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Secretary  of  Agriculture  commencing  on  April  18,  1955  and  continuing 
until  May  5,  1955  has  not  been  incorporated  in  Volume  n  of  the  Appen¬ 
dix.  Only  excerpts  from  the  hearings  have  been  incorporated  and  the 
Appellees  should  not  be  bound  by  the  excerpts  selected  by  the  Appel¬ 
lant. 


C.  THE  DISTRICT  COURT  HAD  THE  DISCRETION  TO 
GRANT  THE  INJUNCTION  ON  AFFIDAVITS  AND 
ENJOIN  THE  ISSUANCE  OF  THE  ORDER. 

The  purpose  of  an  injunction  is  to  grant  immediate  relief  and 
to  preserve  the  status  quo  pending  a  final  judgment  on  the  merits. 

This  objective  can  only  be  achieved  if  the  trial  court  can  grant  in¬ 
junctions  on  the  basis  of  affidavits  and  the  argument  of  counsel.  The 
requirement  that  the  court  hear  oral  testimony  would  defeat  altogether 
the  purpose  of  the  injunction.  See  Ross -Whitney  Corp.  v.  Smith  Kline 
&  French  Lab. ,  207  F.  2d,  190,  198: 

TtIn  our  view,  a  preliminary  injunction  may  be 
granted  upon  affidavits.  A  requirement  of  oral 
testimony  would  in  effect  require  a  full  hearing 
on  the  merits  and  would  thus  defeat  one  of  the  pur¬ 
poses  of  a  preliminary  injunction  which  is  to  give 
speedy  relief  from  irreparable  injury.  Where  the 
injunction  is  granted,  the  enjoined  party  is  pro¬ 
tected  by  the  requirement  that  the  petitioner  post 
a  bond  and  by  the  requirement  that  court  support 
its  discretionary  action  with  findings  of  fact  and 
conclusions  of  law. " 

The  Appellees  submit  that  the  verified  complaint  in  this  case 
incorporating  the  specific  exceptions  taken  by  their  counsel  to  the 
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decision  of  the  Appellant  (Exhibit  B,  App.  20-23)  and  the  affidavits 
of  themselves  and  persons  similarly  situated  (App.  84,  86,  88,  91, 

94  and  95)  are  specific  and  contain  allegations  under  oath  of  suffi¬ 
cient  facts  to  support  the  injunction.  It  cannot  reasonably  be  argued 
that  the  complaint  and  the  affidavits  constitute  mere  general  conclu¬ 
sions  of  fact. 

The  jurisdiction  of  the  court  to  enjoin  the  Appellant  from  is¬ 
suing  the  marketing  order  is  clearly  authorized  by  the  Administrative 
Procedure  Act,  Title  5,  1009  (d). 

TtEvery  reviewing  court ...  is  authorized  to 
issue  all  necessary  and  appropriate  process  .  .  . 
to  preserve  status  or  rights  pending  conclusion 
of  the  review  proceedings.  " 

In  this  case  the  only  method  by  which  the  status  or  rights  of  the  Ap¬ 
pellees  could  be  preserved  pending  the  conclusion  of  the  review  pro¬ 
ceedings  was  by  the  issuance  of  the  injunction. 
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D.  THE  APPELLEES  MADE  A  SUFFICIENT  SHOWING  AS  TO  THE 
PROBABILITY  OF  THEIR  SUCCEEDING  ON  THE  MERITS. 

In  their  complaint  the  Appellees  allege  that  the  Appellant  did  include 
in  the  referendum  on  his  marketing  order  all  the  producers  for  the  area  as 
expanded  by  the  order.  The  affidavit  of  Richard  D.  Aplin  (App.  75-80)  and 
the  results  of  the  referendum  (App.  83-84)  show  that  this  in  fact  did  occur. 
Mr.  Aplin  in  distributing  the  ballots  purported  to  be  acting  under  U.S.  C. 

608  (c)  (9)  and  (19)  (Appellants  Brief,  pp.  59,  60,  66).  The  Appellees 
allege  and  are  prepared  to  show  that  the  producers  for  the  four  towns  to  be 
included  in  the  Appellants  marketing  order  number  approximately  400,  and 
that  adding  to  this  number  12, 000  dairy  farmers  supplying  the  Boston  Area 
for  the  purposes  of  determining  whether  or  not  that  area  should  be  expanded 
does  make  a  mockery  of  the  referendum. 

The  Appellant  attempted  to  show  by  the  affidavit  of  R.  D.  Aplin 
(App.  84)  that  only  46  of  the  "other  producers"  voted  against  his  marketing 
order.  The  manner  in  which  this  referendum  was  to  be  taken  was  well  known 
to  the  local  producers.  They  understood  that  the  12, 000  votes  of  the  Boston 
Pool  producers  would  be  counted  against  them.  Instinctively  they  likened  this 
procedure  to  an  election  whereby  the  votes  of  all  Russia  would  be  counted 
in  determining  whether  Albania  should  be  annexed  and  refused  to  participate. 
The  Appellees  submit  that  if  the  referendum  were  held  with  the  understand¬ 
ing  that  only  the  votes  of  the  producers  for  the  four-town  area  were  to  be 
counted  the  result  would  be  wholly  different. 

The  statute  7  U.S.C.  608  (c)  (9)  (Appellant’s  Brief,  pp.  59,  60,  66) 
requires  that  the  Secretary  determine  whether  the  producers  for  the  area 
covered  by  the  marketing  agreement  approve  of  the  agreement  and  specifies 
that  the  producers  must  be  "representative. "  The  only  method  whereby  the 
Secretary  could  make  that  determination  would  be  by  a  referendum.  If  the 
Secretary  is  obliged  then  to  hold  a  referendum  he  must  do  so  in  accordance 
with  "due  process.  "  The  situation  is  similar  to  where  an  order  is  required 
to  be  made  after  hearing  and  the  courts  have  held  that  such  a  requirement 
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necessarily  implies  a  hearing  conducted  in  accordance  with  accepted 
standards.  Morgan  v.  United  States,  304  U.S.  1,  19,  20,  58  S.  Ct.  773 
(1938).  There  was  substantial  evidence  on  which  the  District  Court  could 
find  that  a  real  question  existed  as  to  the  legality  of  the  referendum  ordered 
by  the  Appellant. 

The  complaint  and  the  exceptions  (App.  7-26)  allege  in  addition  that 
the  decision  of  the  Appellant  was  not  based  upon  substantial  evidence.  The 
Boston  marketing  order  could  not  be  extended  into  the  four- town  area  supp¬ 
lied  by  the  Appellees  unless  there  was  a  need  in  that  area  to  contain  stable 
and  orderly  marketing  conditions.  7  U.S.C.  601,  602.  (Appellant’s  Brief, 
pp.  50-51).  The  order  (unlike  other  milk  orders  establishing  a  marketing 
area)  contains  no  such  finding  but  merely  a  general  conclusion  that  the 
marketing  area  should  be  extended  (App.  29). 

In  fact,  the  order  states  (App.  30)  that: 

"Statistics  on  relative  volumes,  numbers  of  routes  and 

similar  quantitative  data  are  lacking  .  .  .  " 

All  handlers  and  all  producers  for  the  area  who  testified  state  that  their 
market  was  orderly.  In  fact,  the  Appellant  in  his  brief  admits  that  the 
producers  for  the  four-town  area  enjoy  a  "preferential"  market  (Appellant’s 
Brief,  p.  38)  and  this  is  also  admitted  in  the  brief  of  the  Intervenors- 
Appellants  (p.  22).  To  support  his  position  that  the  decision  was  based 
upon  substantial  evidence  the  Appellant  filed  the  affidavit  of  his  employee 
Herbert  L.  Forest  (App.  207).  Mr.  Forest  stated  he  was  "of  the  firm 
opinion  that  the  hearing  record  fully  supports  and  justifies  the  inclusion  of 
these  towns  in  the  marketing  area."  This  opinion  is  not  buttressed  by 
reference  to  facts  in  the  administrative  hearing  record.  The  Appellees 
believe  that  the  District  Court  gave  this  opinion  the  weight  it  deserves. 

The  Appellees  strenuously  object  to  the  inclusion  in  the  Appellant’s 
Appendix  of  Vol.  II  containing  excerpts  from  the  transcript  of  the  hearing 
before  the  Appellant  April  18  to  May  5,  1955.  This  excerpt  is  not  a  complete 
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transcript  of  the  hearing  and  was  not  filed  with  the  District  Court.  It  is 
true  that  what  purported  to  be  the  complete  transcript  was  filed  with 
Judge  Pine  after  the  hearing  on  the  motion  for  a  preliminary  injunction  had 
been  held.  Judge  Pine  in  his  memorandum  opinion  described  the  transcript: 
TtThese  consist  of  five  volumes  the  largest  being  more  than  three  inches  in 
thickness,  containing  thousands  of  pages  of  testimony,  tabulations,  maps, 
statistics,  printed  matter,  etc. TT  (App.  201). 

It  was  obviously  impossible  for  the  District  Court  to  consider  and 
digest  this  material  before  rendering  his  opinion  and  no  argument  based 
upon  it  was  made  by  the  Appellant.  To  consider  and  deal  with  the  full 
record  now  would  be  to  decide  the  case  on  the  merits,  a  procedure  to  be 
followed  on  appeal  from  an  interlocutory  order  in  only  the  most  extraordinary 
cases.  The  case  at  bar  involving  as  it  does  volumes  of  testimony  and  ques¬ 
tions  of  statutory  interpretation  and  constitutional  law  cannot  be  so  abruptly 
decided,  particularly  when  only  excerpts  from  the  actual  record  have  been 
made  available. 

It  should  be  noted  that  the  excerpts  included  in  Appendix  Volume  II 
cover  only  three  days  of  testimony.  Six  days  of  other  testimony  has  been 
omitted  and  the  court  is  entitled  to  infer  that  the  Appellant  has  included  only 
that  portion  which  is  favorable  to  him.  The  sole  witness  in  favor  of  the 
extension  on  many  issues  and  the  principal  witness  on  all  issues  was 
Mr.  C.  W.  Swonger.  It  is  a  fact  that  his  credibility  was  destroyed  by 
evidence  for  the  Appellees  directly  refuting  his  testimony  and  by  a  cross- 
examination  which  does  not  appear  in  the  excerpts  filed  by  the  Appellant. 

In  addition,  it  was  stipulated  that  all  the  testimony  given  during  the  hearings 
was  applicable  to  each  issue  and  proposal. 

The  Appellees,  however,  do  wish  to  demonstrate  briefly  how  the 
Appellant  has  twisted  and  turned  in  his  brief  even  the  excerpts  from  the 
transcript  which  he  has  printed.  The  testimony  cited  by  the  Appellant  in 
support  of  his  contention  of  an  unstable  market  in  the  four-town  area  is  that 
of  the  employee  of  one  of  the  cooperatives  that  petitioned  for  the  extension, 
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Mr.  C.  W.  Swonger  (Appellant’s  Brief,  p.  37)  (App.  433-434).  Mr.  Swonger, 
however,  prefaced  the  quoted  remarks  with  the  words  "There  is  also  a 
possibility  that  a  part  of  the  milk  which  is  distributed  from  the  Hood  plant 
at  East  Bridgewater  represents  surplus  milk  from  local  Maine  markets  in 
which  Hood  operates. "  (App.  433).  The  testimony  quoted  by  the  Appellant 
was  merely  a  discussion  based  on  the  possibility  that  Maine  milk  may  have 
found  its  way  into  the  four-town  area.  In  fact,  the  only  testimony  on  this 
question  was  that  of  Mr.  Weldon  for  the  Hood  Milk  Company  who  stated  that 
to  the  best  of  his  knowledge  no  milk  had  moved  into  the  four -town  area  from 
Maine  within  the  last  year  or  so  and  that  all  the  milk  which  had  moved  from 
Maine  was  purchased  at  a  Class  I  price  less  a  moderate  transportation 
allowance  (App.  673). 

The  Appellant  in  his  brief  (p.  37)  argued  that  the  testimony  showed 
that  the  price  producers  received  for  milk  "varied  considerably  with  the 
source  and  that  producers  of  unregulated  milk  received  less  than  producers 
of  regulated  milk. "  This  argument  is  based  upon  testimony  of  Mr.  Swonger, 
the  witness  for  the  petitioning  cooperatives.  In  fact,  he  testified  that  the 
unregulated  milk  in  the  four-town  area  was  brought  in  by  the  Hood  Company 
and  two  local  handlers,  Waveney  Farms  and  Sunshine  Dairy  (App.  429)  but 
did  not  testify  to  any  actual  price  cutting  because  of  unregulated  milk. 

Mr.  Geoghegan,  the  owner  and  operator  of  the  Sunshine  Dairy,  testified  that 
when  he  purchased  unregulated  milk  he  paid  the  same  price  that  he  paid  to 
Massachusetts  farmers  and  that  his  bills  were  checked  by  the  Massachusetts 
Milk  Control  Board  (App.  577).  Mr.  Jackson,  manager  of  the  Waveney 
Farms,  testified  that  he  paid  Class  I  prices  to  all  his  Massachusetts 
producers  and  that  there  existed  no  price  cutting  on  account  of  any  purchases 
of  unregulated  milk  (App.  497-498).  Mr.  Welden  for  the  Hood  Milk  Company 
testified  (App.  688)  as  a  matter  of  general  practice  that  where  milk  is  coming 
from  unregulated  sources  his  company  attempts  to  purchase  from  similarly 
unregulated  sources  at  competitive  prices.  He  was  not  testifying  with  refer¬ 
ence  to  the  four-town  area.  There  was  no  evidence  whatsoever  to  support 
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Appellant’s  argument. 


The  testimony  of  Mr.  Welden  referred  to  above  is  used  by  the  Appell¬ 
ant  to  support  the  argument  on  page  38  of  his  Brief  that  ’’one  of  the  largest 
handlers  in  the  four-town  area  ...  is  compelled  to  obtain  the  greater  por¬ 
tion  of  his  milk  from  unregulated  sources  to  meet  competition  from  unregu¬ 
lated  milk  in  the  four  towns. M  The  handler  referred  to  is  the  Hood  Company 
and  as  a  matter  of  fact  Mr.  Welden  of  that  company  testified  (App.  687) 
that  the  company  drew  the  greatest  quantity  from  the  Boston  pool  during 
the  months  June,  July  and  August,  which  months  are  the  flush  season  and 
when  the  greatest  surplus  exists  in  the  Boston  pool.  This  is  evidence  that 
the  four-town  area  with  its  year-round  even  production  draws  off  and  does 
not  contribute  to  the  surplus  in  the  Boston  Area,  but  certainly  not  evidence 
that  the  Hood  Company  is  forced  to  purchase  unregulated  milk  to  meet 
competition. 

There  was  no  evidence  whatsoever  of  any  emergency  in  connection 
with  milk  marketing  in  the  four -town  area  and  the  Appellant  has  not  attempted 
to  argue  that  one  exists.  Mr.  Swonger  testified  to  at  most  a  threat  and  at 
no  time  to  an  emergency  (App.  435).  Min  the  area  now  under  discussion  it 
would  remove  the  constant  threat  of  unregulated  milk  to  producers  selling 
in  the  Framingham  market  .  .  . ’’  (the  four-town  area).  However,  this 
testimony  was  not  based  on  any  actual  knowledge  of  the  facts  for  Mr.  Swonger 
testified  (App.  443)  that  he  did  not  know  the  prices  paid  by  Waveney  or  Sun¬ 
shine  for  their  unregulated  milk  and  stated  that  he  believed  they  would  testify 
they  paid  the  full  Class  I  price.  The  testimony  of  Mr.  Swonger  when  read 
as  a  whole  and  in  context  is  that  wherever  there  is  unregulated  milk  there 
is  a  threat  of  a  disorderly  market  condition  and  a  need  for  Federal  control. 
This  reasoning  that  a  remote  possibility  constitutes  a  threat  and  a  need, 
would  result  in  the  extension  of  Federal  control  throughout  the  entire  United 
States  in  one  order’.  It  should  be  noted  that  in  the  two  principal  cases  uphold¬ 
ing  the  constitutionality  of  the  Marketing  Adjustment  Act,  7  U.S.  C.  601-610, 
(Appellant’s  Brief,  pp.  50-68),  United  States  v.  Rock  Royal  Co-op,  307  U.S. 
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533,  and  Hood  v.  United  States,  307  U.S.  588,  there  was  definite  finding 
supported  by  the  evidence  that  an  emergency  and  disrupted  marketing 
conditions  existed.  The  Appellants  have  not  cited  nor  can  they  cite  any 
authority  for  the  proposition  that  a  mere  possibility  of  disrupted  marketing 
conditions  will  justify  Federal  control. 

The  evidence  of  the  Appellants  concerning  the  quantity  of  unregulated 
milk  in  the  four-town  area  is  scanty.  Mr.  Whitney,  a  witness  for  the 
Intervenors -Appellants,  testified  (App.  476-677)  that  he  did  not  know  the 
extent  to  which  this  unregulated  milk  entered  the  various  communities 
(App.  477).  It  is  a  fact,  however,  that  there  was  evidence  on  the  question 
of  the  amount  of  business  in  the  four-town  area  done  by  local  handlers  as 
compared  to  Boston  handlers  (App.  525-527).  The  evidence  refutes  the 
argument  in  the  Appellants  brief  that  approximately  fifty  per  cent  (50%)  of 
the  distributors  in  the  area  are  Boston  regulated  handlers  and  that  the 
Appellees  and  others  similarly  situated  produce  only  a  portion  of  the  milk 
needed  to  supply  the  area.  (Appellants  Brief,  p.  38).  The  wisps  of  evidence 
concerning  the  extent  to  which  unregulated  milk  entered  the  four-town  area 
or  the  extent  to  which  milk  from  the  Boston  pool  entered  are  not  sufficient 
evidence  upon  which  to  base  any  finding.  National  Labor  Relations  Board 
v.  F.  H.  McGraw  &  Co. ,  6  Cir. ,  1953  ,  206  F.  2d  635,  641. 

The  argument  by  the  Appellant  on  page  38  of  his  brief  that  the  produc¬ 
ers  for  the  four  communities  have  enjoyed  preferential  treatment  is  correct 
but  the  reason  given  is  wrong.  The  Appellees  and  others,  through  scientific 
breeding  and  production  practices,  have  been  able  to  keep  their  milk  supply 
constant  throughout  the  year.  It  may  be  they  are  not  sharing  the  burden  of 
the  surplus  created  by  the  northern  producers  in  flush  seasons.  But  it  is 
equally  true  that  they  have  not  contributed  to  it.  In  fact,  the  record  shows 
that  purchases  within  the  four-town  area  from  producers  outside  the  area 
have  increased  in  the  flush  season.  The  area  under  state  control  helps  to 
absorb  the  surplus  created  in  areas  under  Federal  control. 
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The  Appellees,  therefore,  submit  that  the  Appellant  has  miscited  and 
misinterpreted  the  evidence  and  that  even  based  on  the  excerpts  printed  in 
the  Appendix,  Volume  II,  it  is  apparent  that  his  decision  is  unsupported  by 
substantial  evidence. 


E.  THE  COURT  DID  NOT  ABUSE  ITS  DISCRETION  IN  SETTING 
THE  AMOUNT  OF  THE  BOND  AT  $1,  000  . 

Federal  Rules  of  Civil  Procedure,  Rule  65  (c)  requires  that: 

MNo  restraining  order  or  preliminary  injunction 
shall  issue  except  upon  the  giving  of  security  by  the 
applicant  in  such  sum  as  the  court  deems  proper  for 
the  payment  of  such  costs  and  damages  as  may  be 
incurred  or  suffered  by  any  party  who  is  found  to  have 
been  wrongfully  enjoined  or  restrained. " 

The  Rule,  then,  clearly  provides  that  the  amount  of  security  to  be  posted 
is  within  the  discretion  of  the  trial  judge.  The  Rule  also  provides  that  it  is 
the  possible  damage  to  any  party  which  is  to  be  secured. 

The  court  properly  rejected  the  proposals  (App.  202-207)  to  hold  in 
escrow  losses  which  the  Appellees  and  dairy  farmers  similarly  situated 
would  suffer.  This  money  would  have  to  be  paid  in  the  first  instance  by  the 
handlers  who  were  not  parties  to  the  action  and  over  whom  neither  the 
Appellant  nor  the  court  had  any  jurisdiction  to  order  such  payments.  In 
addition  the  court  found  that  the  proposals  were  wholly  inadequate  to  protect 
the  Appellees  from  the  immediate  and  irreparable  injury  which  the  Appellant's 
order  would  cause  (App.  245-295). 

In  the  case  at  bar  bond  has  been  required  and  posted  to  secure  against 
possible  loss  to  the  Appellant  Secretary  of  Agriculture,  the  only  party 
defendant  at  the  time  the  decision  to  grant  the  preliminary  injunction  was 
made.  There  is  no  contention  that  such  bond  is  insufficient  to  protect  him. 
Indeed,  any  such  contention  would  be  fruitless  since  the  amount  of  security 
is  a  matter  wholly  within  the  court’s  discretion. 
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The  most  recent  case  interpreting  Rule  65  (c)  holds  that  it  is  a  matter 
of  discretion  whether  any  security  at  all  be  given.  Urbain  v.  Knapp  Brothers 
Manufacturing  Co. ,  217  F.  2d  810,  815.  Though  other  cases  require  that 
some  security  be  given,  none  indicate  that  the  discretion  of  the  trial  court 
as  to  amount  is  to  be  interfered  with.  Chatz  v.  Freeman,  7  Cir. ,  1953, 

204  F.  2d  764,  768;  Hopkins  v.  Wallin,  3  Cir.,  1949,  179  F.  2d.  136. 

Since  the  outcome  of  any  litigation  may  greatly  affect  the  rights  of 
many  persons  not  parties  to  the  litigation,  Rule  65  (c)  properly  requires  that 
only  actual  parties  to  the  proceeding  be  protected  by  the  giving  of  security. 

In  the  case  at  bar  all  consumers,  producers,  and  wholesale  and  retail 
distributors  for  or  in  the  area  of  Greater  Boston  are  affected  in  a  real 
economic  sense  by  the  result  of  this  litigation.  To  hold  that  all  must  be 
protected  against  loss  before  the  injunction  here  in  question  should  issue 
would  be  administratively  and  economically  impossible.  Such  a  decision 
would  effectively  prevent  the  validity  of  any  Federal  Administrative  Riile 
such  as  this  from  being  questioned. 

The  Intervenors -Appellants  have  no  greater  interest  in  this  litigation 
than  any  of  the  other  groups,  including  the  public,  listed  above.  They  have 
a  status  only  as  permissive  intervenors.  Since  concededly  it  is  absurd  to 
argue  that  all  others  with  an  interest  equivalent  to  that  of  the  intervenors 
here  should  be  protected  by  Rule  65  (c),  neither  should  these  intervenors. 
Rather,  this  rule  requiring  security  should  be  limited  to  give  protection 
only  to  necessary  parties  to  litigation  and  not,  as  the  Appellant  must  argue, 
to  all  persons  affected. 
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CONCLUSION 

For  the  reasons  stated  the  Appellees  submit  that  the  decision  of  the 
District  Court  should  be  affirmed. 


Respectfully  submitted, 


Robert  W.  Lishman,  Esq. 
Washington  Building 
Washington  5,  D.  C. 

Attorney  for  Appellees 


Edward  Burke,  Esq. 

Hale  and  Dorr,  Esqs. 

60  State  Street 
Boston  9,  Massachusetts 

Of  Counsel. 


37 


APPENDIX  A 

Section  900. 14  Rule  of  Practice  And  Procedure  Governing  Proceedings  To 
Formulate  Marketing  Agreements  And  Marketing  Orders,  United  States 
Department  Of  Agriculture,  (As  Reprinted  In  Federal  Register  Of 
December  29,  1948) 

"Sec.  900. 14.  Execution  of  Marketing  Agreement  and  Issuance  of  Marketing 
Order. 

(a)  Execution  of  Marketing  Agreement.  If  the  Secretary  has  approved 
a  marketing  agreement  as  provided  in  Sec.  900. 13a,  the  Assistant  Adminis¬ 
trator  shall  cause  copies  thereof  to  be  distributed  for  execution  by  the 
handlers  eligible  to  become  parties  thereto.  If  and  when  such  number  of  the 
handlers  as  the  Secretary  shall  deem  to  be  sufficient  shall  have  executed 
the  marketing  agreement,  the  Secretary  shall  execute  the  same,  and  notice 
of  its  effective  date  shall  be  mailed  by  the  hearing  clerk  to  each  person 
signatory  thereto.  A  marketing  agreement  shall  be  effective  and  binding 
upon  any  party  thereto  even  though  such  party  may  not  have  received  the 
notice  provided  for  in  this  paragraph,  or  the  Hearing  Clerk  may  have  failed 
to  mail  such  notice. 

(b)  Issuance  of  Marketing  Order  with  Marketing  Agreement.  Whenever, 
as  provided  in  Paragraph  (a)  of  this  section,  the  Secretary  executes  a 
marketing  agreement,  and  handlers  also  have  executed  the  same  as  provided 
in  section  8c  (8)  of  the  Act,  he  shall,  if  he  finds  that  it  will  tend  to  effectuate 
the  purposes  of  the  Act,  issue  and  make  effective  the  marketing  order,  if 
any,  which  was  filed  as  a  part  of  his  decision  pursuant  to  Sec.  900. 13a: 
Provided,  That  the  issuance  of  such  order  shall  have  been  approved  or 
favored  by  producers  as  required  by  Section  8c(8)  of  the  Act. 

(c)  Issuance  of  Marketing  Order  Without  Marketing  Agreement.  If, 
despite  the  failure  or  refusal  of  handlers  to  sign  the  marketing  agreement, 
as  provided  in  Section  8c  (8)  of  the  Act,  the  Secretary  makes  the  determina¬ 
tions  required  under  Section  8c  (9)  of  the  Act,  the  Secretary  shall  issue  and 
make  effective  the  marketing  order,  if  any,  which  was  filed  as  a  part  of  his 
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decision  pursuant  to  Sec.  900. 13a. 

($)  Effective  Date  of  Marketing  Order.  No  marketing  order  shall 
become  effective  less  than  30  days  after  its  publication  in  the  Federal 
Register ,  unless  the  Secretary,  upon  good  cause  found  and  published  with 
the  order,  fixes  an  earlier  effective  date  therefor:  Provided,  That  no 
marketing  order  shall  become  effective  as  to  any  person  sought  to  be 
charged  thereunder  before  either  (1)  it  has  been  filed  with  the  Division  of 
the  Federal  Register,  or  (2)  such  person  has  received  actual  notice  of  the 
issuance  and  terms  of  the  marketing  order. 

(e)  Notice  of  Issuance.  After  issuance  of  a  marketing  order,  such 
order  shall  be  filed  with  the  Hearing  Clerk,  and  notice  thereof,  together 
with  notice  of  the  effective  date,  shall  be  given  in  the  same  manner  as 
hereinbefore  provided  in  Sec.  900.4  (relating  to  the  giving  of  notice  of 
hearing).” 


APPENDIX  B 


Administrative  Procedure  Act,  Section  1009,  7  U.S.C.A.: 

"Section  1009.  Judicial  Review  of  Agency  Action. 

Except  so  far  as  (1)  statutes  preclude  judicial  review  or  (2)  agency 
action  is  by  law  committed  to  agency  discretion. 

Rights  of  Review 

"(a)  Any  person  suffering  legal  wrong  because  of  any  agency  action, 
or  adversely  affected  or  aggrieved  by  such  action  within  the  meaning  of  any 
relevant  statute,  shall  be  entitled  to  judicial  review  thereof. 

Form  And  Venue  of  Proceedings 

"(b)  The  form  of  proceeding  for  judicial  review  shall  be  any  special 
statutory  review  proceeding  relevant  to  the  subject  matter  in  any  court 
specified  by  statute,  or,  in  the  absence  or  inadequacy  thereof,  any  applic¬ 
able  form  of  legal  action  (including  actions  for  declaratory  judgments  or 
writs  of  prohibitory  or  mandatory  injunction  or  habeas  corpus)  in  any  court 
of  competent  jurisdiction.  Agency  action  shall  be  subject  to  judicial  review 
in  civil  or  criminal  proceedings  for  judicial  enforcement  except  to  the 
extent  that  prior,  adequate,  and  exclusive  opportunity  for  such  review  is 
provided  by  law. 

Acts  Reviewable 

"(c)  Every  agency  action  made  reviewable  by  statute  and  every  final 
agency  action  for  which  there  is  no  other  adequate  remedy  in  any  court 
shall  be  subject  to  judicial  review.  Any  preliminary,  procedural,  or 
intermediate  agency  action  or  ruling  not  directly  reviewable  shall  be 
subject  to  review  upon  the  review  of  the  final  agency  action.  Except  as 
otherwise  expressly  required  by  statute,  agency  action  otherwise  final  shall 
be  final  for  the  purposes  of  this  subsection  whether  or  not  there  has  been 
presented  or  determined  any  application  for  a  declaratory  order,  for  any 
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form  of  reconsideration,  or  (unless  the  agency  otherwise  requires  by  rule 
and  provides  that  the  action  meanwhile  shall  be  inoperative)  for  an  appeal 
to  superior  agency  authority. 

Relief  Pending  Review 

"(d)  Pending  judicial  review  any  agency  is  authorized,  where  it  finds 
that  justice  so  requires,  to  postpone  the  effective  date  of  any  action  taken 
by  it.  Upon  such  conditions  as  may  be  required  and  to  the  extent  necessary 
to  prevent  irreparable  injury,  every  reviewing  court  (including  every  court 
to  which  a  case  may  be  taken  on  appeal  from  or  upon  application  for 
certiorari  or  other  writ  to  a  reviewing  court)  is  authorized  to  issue  all 
necessary  and  appropriate  process  to  postpone  the  effective  date  of  any 
agency  action  or  to  preserve  status  or  rights  pending  conclusion  of  the 
review  proceedings. 

"(e)  So  far  as  necessary  to  decision  and  where  presented  the  review¬ 
ing  court  shall  decide  all  relevant  questions  of  law,  interpret  constitutional 
and  statutory  provisions,  and  determine  the  meaning  or  applicability  of  the 
terms  of  any  agency  action.  It  shall  (a)  compel  agency  action  unlawfully 
withheld  or  unreasonably  delayed;  and  (b)  hold  unlawful  and  set  aside  agency 
action,  findings,  and  conclusions  found  to  be  (1)  arbitrary,  capricious,  an 
abuse  of  discretion,  or  otherwise  not  in  accordance  with  law;  (2)  contrary 
to  constitutional  right,  power,  privilege,  or  immunity;  (3)  in  excess  of 
statutory  jurisdiction,  authority,  or  limitations,  or  short  of  statutory  right; 
(4)  without  observance  of  procedure  required  by  law;  (5)  unsupported  by 
substantial  evidence  in  any  case  subject  to  the  requirements  of  Sections 
1006  and  1007  of  this  title  or  otherwise  reviewed  on  the  record  of  an  agency 
hearing  provided  by  statute;  or  (6)  unwarranted  by  the  facts  to  the  extent 
that  the  facts  are  subject  to  trial  de  novo  by  the  reviewing  court.  In  making 
the  foregoing  determinations  the  court  shall  review  the  whole  record  or  such 
portions  thereof  as  may  be  cited  by  any  party,  and  due  account  shall  be 
taken  of  the  Rule  of  Prejudicial  Error.  June  11,  1946,  c.  324,  Sec.  10, 

60  Stat.  243. " 
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IN  THE 

United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit 

.  ! 

No.  13127  | 

— 

EZRA  T.  BENSON,  Secretary  of  Agriculture,  ; 
Respondent- Appellant, 

v.  ! 

ARTHUR  SCHOFIELD,  et  al.,  Petitioners- Appellees. 

No.  13128 

i 

i 

— 

NEW  ENGLAND  MILK  PRODUCERS’  ASSOCIATION, 
a  Massachusetts  corporation,  et  al., 
Respondents- Appellants, 
v. 

ARTHUR  SCHOFIELD,  et  al.,  Petitioners- Appellees. 

i 

Appeals  from  the  United  States  District  Court 

for  the  District  of  Columbia 
_ 

PETITION  FOR  REHEARING  BEFORE  THE  FULL 
COURT  OR  IN  THE  ALTERNATIVE  FOR  | 
MODIFICATION  OF  OPINION 

_ 

Petitioners  respectfully  request  the  Court  for  a  rehear¬ 
ing  of  the  instant  case  before  the  full  Court,  sitting  en  D^anc, 
or,  in  the  alternative,  for  reversal  or  modification  of  the 
decision  of  the  Court  by  Circuit  Judges  Washington, 
Danaher  and  Bastian,  dated  June  29,  1956  with  accom¬ 
panying  opinion  by  Judge  Danaher,  and,  as  grounds  there¬ 
for,  state  as  follows : 
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I. 

The  Court  erroneously  held  that  the  Petitioners  had  no 
standing  and  that  their  loss  was  “damnum  absque  injuria”. 
The  Court ’ignored  the  doctrine  stated  in  Columbia  Broad¬ 
casting  System ,  Inc.  v.  United  States,  316  U.S.  407,  which 
gives  the  Petitioners  clear  standing  to  sue.  This  Court  in 
B.  F.  Goodrich  Co.  v.  Federal  Trade  Commission,  93  U.S. 
App.  D.C.  50,  208  F.2d  829,  833  reviewed  and  applied 
the  doctrine  of  the  Columbia  Broadcasting  System  case 
stating : 

“The  Court  held  that  regulations  which  operate  to 
control  contractual  relationships  and  which  affect  or 
determine  rights  generally,  even  though  not  directed 
to  any  particular  person  or  corporation,  may  be  review- 
able  by  the  courts.  It  pointed  out  that  operation  of 
the  order  in  question  was  not  subject  to  future  ad¬ 
ministrative  determination,  except  for  decisions  as  to 
whether  given  contracts  were  within  the  order.  The 
purposes  of  review  would  be  defeated,  the  Court  said, 
‘if  a  suitor  were  unable  to  resort  to  them  to  avoid 
reasonably  anticipated  irreparable  injury  resulting 
from  such  legal  consequences  of  the  Commission’s 
order,  merely  because  the  Commission  as  yet  has 
neither  refused  to  renew  a  license,  as  the  regulations 
require,  nor  cancelled  a  license,  as  the  regulations 
permit.’  ” 

In  the  present  case  it  is  undisputed  that  the  threatened 
regulation  would  abrogate  the  contractual  relationships 
between  the  Petitioners  and  handlers.  (Affidavit  of  William 
Jackson,  Appellant’s  Appendix  pp.  91,  93;  see  pp.  277,  278). 
Judge  Pine,  who  issued  the  temporary  injunction  order, 
found  after  three  days  hearing  that  the  proposed  order 
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of  the  Secretary  was  as  to  the  Petitioners  the  4 4  threatened 
death-knell  of  their  enterprises”.  (Appellant’s  Appendix, 
p.  289).  The  4 4 threat  of  disruption  of  business”  provides 
ample  ground  for  sustaining  Petitioners’  standing  tp  sue. 
B.  F.  Goodrich  v.  Federal  Trade  Commission ,  93  U.S.j  App. 
D.C.  50,  208  F.2d  829,  834.  j 

The  Court  in  its  reversal  opinion  has,  without  warrant 
in  fact  or  in  law,  attempted  to  extend  the  doctrine  of 
Perkins  v.  Lukens  Steel  Co.,  310  U.S.  113,  that  a;  gov¬ 
ernmental  contractor  has  no  standing  to  question  Bacon- 
Davis  Act  provisions  in  a  governmental  contract,  tp  the 
present  case  where  the  Petitioners  are  farmer-producers 
seeking  protection  for  particular  rights  of  their  own.  ;They 
are  not  seeking  “judicial  restraint  of  those  who  admin¬ 
ister  the  Government’s  purchasing  .  .  .”.  (Perkins  v. 
Lukens  Steel  Co.,  310  U.S.  113  at  127-128),  nor  “tp  vin¬ 
dicate  ...  a  public  right  or  interest  ...”  (Perkifis  v. 
Lukens  Steel  Co.,  310  U.S.  113  at  129).  They  are  seeking 
judicial  protection  from  administrative  action  which  will 
produce  their  economic  death-knell.  The  statute  doefc  not 
remove  their  cause  from  the  scope  of  judicial  review.  Even 
if  it  did  so,  we  submit  that  it  would  be  unconstitutional, 
both  substantively  and  procedurally. 

In  any  event,  Petitioners  are  entitled  to  judicial  review 
and  relief  as  persons  suffering  legal  wrong  and  being  ad¬ 
versely  affected  or  aggrieved  because  of  agency  actiop,  as 
provided  in  the  Administrative  Procedure  Act,  5  UlS.C. 
1009.  | 

The  Court  also  misapplies  the  case  of  Stark  v.  Wickard, 
321  U.S.  288,  303  which  holds  4  4  The  Order  fixing  the  knin- 
imum  price  obviously  affects  by  direct  Governmental  action 
the  producer’s  business  relations  with  handlers.”  The  doc¬ 
trine  concerning  standing  to  be  applied  in  this  case  is  jthat 
recognized  and  followed  in  the  case  of  B.  F.  Goodrich j  Co. 
v.  Federal  Trade  Commission,  93  U.S.  App.  D.C.  50, j  208 
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F.2d  829.  Moreover,  even  if  the  farmer  producers  should 
be  regarded  as  public  utilities,  they  would  have  standing 
to  enjoin  any  governmental  action  which  threatened  de¬ 
struction  of  their  capital  investment. 

The  Court,  in  observing  that  the  proposed  action  of  the 
Secretary  imposes  minimum  prices  and  does  not  bar  the 
payment  of  higher  prices,  has  ignored  the  fact  that  the 
institution  of  such  prices  will  necessarily  supersede  the 
present  state  minimum  prices  now  in  effect  by  regulations 
of  the  Commonwealth  of  Massachusetts,  thereby  depriving 
Petitioners  of  the  benefits  of  said  state  minimum  prices 
and  thereby  causing  particular  and  individual  harm  to 
Petitioners,  who  constitute  a  limited  class  of  persons 
affected,  having  an  interest  peculiar  to  themselves  and 
apart  from  that  of  the  general  public.  The  Court  also 
ignored  the  fact  demonstrated  by  the  Petitioners  that  the 
minimum  prices  provided  under  order  of  the  Secretary 
invariably  become  maximum  prices. 

In  applying  the  doctrine  of  Munn  v.  Illinois,  94  U.S.  113, 
the  Court  has  ignored  the  fact  that  regulation  of  activities 
clothed  with  a  public  interest  is  valid  only  when  the  public 
interest  will  be  served  by  the  regulation.  The  fact  that  an 
activity  is  clothed  with  a  public  interest  does  not  justify 
arbitrary,  unlimited,  or  unauthorized  administrative  regu¬ 
lation,  free  from  all  judicial  restraint. 

The  Court  erroneously  has  assumed  that  the  referendum 
conducted  by  the  Secretary  is  not  arbitrary  and  capricious 
merely  because  it  is  not  in  specific  terms  forbidden  by  the 
statutory  provisions. 


II. 

The  Court,  in  its  opinion  of  reversal  herein,  ignored  the 
requirement  that  the  Secretary  of  Agriculture  must  make 
certain  jurisdictional  findings  of  fact.  The  Agricultural 
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Marketing  Act  provides  that  these  findings  of  fact  j  must 
be  based  upon  the  evidence  at  the  hearing  required  by  the 
Act  and  set  forth  in  the  order.  7  U.S.C.  602,  608|c(4), 
608  c(18).  The  Act  in  addition  contains  a  declaration  of 
conditions  of  a  “disruption  of  the  orderly  exchange  of 
commodities”.  7  U.S.C.  601.  The  Act  provides  that;  it  is 
the  policy  of  Congress  “Through  the  exercise  of  the  pqwers 
conferred  upon  the  Secretary  .  .  .  ,  to  establish  and  main¬ 
tain  such  orderly  marketing  conditions  for  agricultural 
commodities  . . .”  as  will  establish  parity  prices  to  farmers. 
7  U.S.C.  602.  This  Court  in  United  Milk  Producers  of  New 
Jersey  v.  Benson,  96  U.S.  App.  D.C.  227,  225  F.2d  527,  529 
stated  with  respect  to  milk  orders : 


“Their  basic  purpose  is  to  stabilize  the  pribe  of 
milk,  in  aid  of  both  producers  and  handlers,  abd  to 
maintain  orderly  marketing  conditions.” 


In  every  milk  order  fixing  a  marketing  area,  so  fir  as 
Petitioners  have  been  able  to  ascertain,  the  Secretary  has 
made  a  specific  finding  that  his  action  was  necessary  in 
order  to  establish  and  maintain  orderly  marketing  condi¬ 
tions.  He  made  such  findings  in  the  original  Boston  Imilk 

i 

order  of  1937,  now  sought  to  be  amended.  The  instant  lease 
is  apparently  the  first  in  which  the  Secretary  has  departed 
from  this  practice.  Petitioners  contend  that  this  finding  is 
a  jurisdictional  prerequisite  to  action  by  the  Secretary  and 
that  lie  cannot  in  1956  amend  the  1937  order  unless  he! now 
finds  the  amendment  necessary  in  order  to  establish !  and 
maintain  orderly  marketing  conditions. 

The  Act  is  constitutional  only  because  it  is  predicated 
on  economic  conditions  which  constitute  an  emergency  (con¬ 
dition  and  because  of  the  requirement  that  the  Secretary 
make  certain  findings  based  on  evidence.  United  States  v. 
Bock  Boyal  Co-op.,  307  U.S.  533,  574-577.  | 
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The  Secretary  made  no  findings  with  respect  to  the  exis¬ 
tence  of  a  “disruption  of  the  orderly  exchange  of  com¬ 
modities”  or  that  the  exercise  of  his  power  was  to  estab¬ 
lish  and  maintain  orderly  marketing  conditions.  Instead 
he  found  that  the  Petitioners  enjoy  a  “preferential  mar¬ 
ket’’  and  that  producers  delivering  milk  to  local  dealers 
oppose  any  extension  of  the  marketing  area.  The  Secretary 
made  only  “General  Findings’’  that  the  amended  order 
would  tend  to  effectuate  the  declared  policy  of  the  Act  and 
that  his  order  will  accomplish  the  purposes  of  the  Act. 
These  “General  Findings”  are  not  based  upon  evidence 
produced  at  the  hearing,  but  appear  only  as  an  afterthought 
in  his  decision.  The  Secretary’s  actions  herein  and  this 
Court’s  refusal  to  permit  judicial  review  nullify  the  hear¬ 
ing  requirement  contained  in  the  Act. 

The  Court  ignored  the  rule  that  ‘  ‘  A  law  depending  upon 
the  existence  of  an  emergency  or  other  certain  state  of 
facts  to  uphold  it  may  cease  to  operate  if  the  emergency 
ceases  or  the  facts  change  even  though  valid  when  passed” 
Chastleton  Cory.  v.  Sinclair ,  264  U.S.  543,  547-548.  The 
Court  mistakenly  assumed  that  the  findings  of  a  public 
emergency  and  of  disruption  of  the  orderly  exchange  of 
commodities  in  the  Boston  area  made  by  the  Secretary 
in  connection  "with  the  promulgation  of  the  original  milk 
order  in  1936  and  1937  are  valid  in  1955.  The  Court  ig¬ 
nored  the  statutory  requirement  that  the  findings  required 
by  the  act  must  be  based  upon  evidence  introduced  at  the 
hearing.  The  Court  mistakenly  assumed  that  at  a  hearing 
on  the  issuance  of  an  injunction,  the  Secretary’s  general 
findings,  containing  themselves  no  reference  to  the  evidence, 
carry  such  a  presumption  of  validity  as  not  to  be  rebutted 
by  the  sworn  complaint  of  the  Petitioners  and  the  state¬ 
ments  of  their  counsel,  who  was  present  throughout  the 
hearings  at  which  evidence  was  taken. 
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m. 

i 

i 

The  decision  of  reversal  disregards  the  rule  that  the 
District  Court’s  findings  of  fact  should  not  be  set  aside 
unless  clearly  erroneous.  j 

After  lengthy  hearings  and  full  considerations,  Judge 
Pine  found: 

j 

1.  That  the  granting  of  the  preliminary  injunction!  will 
not  cause  harm  to  the  public  (App.  295,  see  p.  267).  j 

2.  That  there  is  no  evidence  of  any  emergency  requiring 
the  immediate  promulgation  or  making  effective  of  the 
threatened  amendment  (App.  295). 

3.  That  immediate  irreparable  damage  would  be !  suf¬ 
fered  by  the  Petitioners,  including  income  and  capital 
losses,  if  the  order  were  issued  (App.  295,  see  p.  289 j). 

4.  That  after  balancing  of  the  conflicting  interests!  and 
the  equities  there  is  a  reasonable  probability  that  peti¬ 
tioners  may  ultimately  prevail  (App.  296,  see  p.  201 ). 

i 

The  Court  erroneously  ignored  the  findings  of  the  Dis¬ 
trict  Court,  and  refused  to  consider  them.  The  Court  failed 
to  apply  the  rule  that  the  discretion  of  the  trial  court  in 
granting  a  preliminary  injunction  should  not  be  disturbed 
by  the  reviewing  court,  except  on  a  clear  showing  that  the 
discretion  has  been  abused.  Meccano,  Ltd.  v.  John  W dna- 
malcer,  253  U.S.  136,  141;  Benson  Hotel  Corporation  v. 
Woods,  8th  Cir.,  168  F.2d  694,  696-697. 

IV. 

The  court  erroneously  determined  that  the  injunction 
was  premature  since  the  Secretary  had  been  prevented  by 
the  District  Court  from  making  the  findings  required!  by 
the  Act  and  promulgating  the  order.  The  court  failed  to 


i 


i 
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consider  that  the  Secretary  had  made  all  the  findings  which 
he  ever  would  make,  and  had  in  fact  promulgated  his  order. 
Under  Section  900.14(c)  of  the  Rule  of  Practice  and  Pro¬ 
cedure  (Appendix  A  of  Petitioners’  brief)  the  Secretary 
was  obliged  to  formulate  all  his  findings  and  promulgate 
his  order  before  obtaining  the  required  approval  of  pro¬ 
ducers  by  referendum.  After  having  obtained  such  ap¬ 
proval,  the  Secretary  is  obliged  to  make  effective  without 
change  the  order  which  he  has  proposed  to  the  producers 
for  their  approval.  After  the  filing  of  the  Complaint  the 
Petitioners  and  the  Secretary  entered  into  a  stipulation 
without  prejudice  that  the  referendum  should  be  com¬ 
pleted.  At  the  time  of  the  issuance  of  the  injunction  the 
administrative  procedure  had  been  completed.  No  addi¬ 
tional  findings  could  be  made  and  the  order  had  been 
publicized  in  final  form.  The  only  effect  of  the  injunction 
was  to  temporarily  stay  the  order  from  becoming  effective. 

CONCLUSION 

So  far  as  Petitioners  have  been  able  to  ascertain  this 
is  the  first  case  in  which  the  referendum  procedure  pro¬ 
vided  in  the  Act  has  been  utilized  to  extend  Federal  con¬ 
trol  over  the  objections  of  a  State  and  of  farmer  producers 
in  the  area  proposed  to  be  added.  It  also  appears  to  be 
the  first  case  where  the  Secretary  has  utilized  findings 
concerning  disorderly  marketing  conditions  made  in  an 
original  marketing  order  as  grounds  for  an  amendment 
eighteen  years  later.  We  respectfully  urge  that’ the  Act 
does  not  afford  the  Secretary  untrammelled  discretion  to 
take  action  which  threatens  destruction  of  property.  He 
must  make  a  concrete  finding  based  on  evidence  produced 
at  the  hearing  required  by  the  Act  that  this  drastic  action 
is  necessary  in  order  to  achieve  the  basic  statutory  pur¬ 
pose  of  maintaining  orderly  marketing  conditions.  There 
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is  no  evidence  or  finding  that  the  marketing  conditions  in 
the  present  Boston  Federally  regulated  area  are  disorderly ; 
that  the  marketing  conditions  in  the  proposed  additional 
area  are  disorderly;  that  there  is  such  a  threat  in  either 
area ;  or  that  the  present  business  operations  of  Petitioners 
are  adversely  affecting  the  market  or  the  public  interest  in 
either  area.  Judge  Pine  found  that  the  threatened  ojxler 
would  merely  afford  a  possible  gain  in  revenue  to  each 
member  of  the  cooperative  associations  of  $15  per  annum 
(App.  289)  and  would  at  the  same  time  put  the  Petitioners 
out  of  business.  We  submit  that  the  Act  provides  no  jus¬ 
tification  for  this  spoliation  of  Petitioners’  property. 

Wherefore,  it  is  respectfully  prayed  that  this  Honorable 
Court  set  this  case  down  for  rehearing  before  the  jfull 
Court  sitting  en  banc,  or,  in  the  alternative,  that  it!  set 
aside  or  modify  the  decision  of  June  29,  1956  and  avjard 
judgment  to  the  Petitioners,  or  enter  such  other  |and 
different  decree  as  to  this  Court  seems  necessary  and 
appropriate. 


Of  Counsel: 
Edmund  Burke 
Hale  and  Dorr 
60  State  Street 
Boston  9,  Mass. 


Respectfully  submitted, 


Robert  W.  Lishman 

Attorney  for  Petitioners 
412  Washington  Building 
Washington  5,  D.  C. 
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Certificate  of  Good  Faith 

I,  Robert  W.  Lishman,  Counsel  for  Petitioners  in  the 
above  entitled  case,  hereby  certify  that  this  foregoing  peti¬ 
tion  is  presented  in  good  faith  and  not  for  delay. 


July  12, 1956 


Robert  W.  Lishman 


®nttei)  States  Court  ot  appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  13127 


Ezra.  T.  Benson,  Secretary  of  Agriculture,  appellant 


v. 


Arthur  Schofield,  et  al.,  appellees 


No.  13128 


New  England  Milk  Producers’  Association,  et  al., 

APPELLANTS 

v.  •  | 

Arthur:  Schofield,  et  al.,  appellees 


APPEALS  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 

DISTRICT  OF  COLUMBIA 


I 


ANSWER  OE  THE  APPELLANT  EZRA  T.  BENSON,  SECRETARY  OP 
AGRICULTURE,  TO  APPELLEES’  MOTION  FOR  REHEARING  IN 
BANC 


Appellees’  petition  for  rehearing,  which  operates  as  an  Auto¬ 
matic  stay  pursuant  to  Rule  27  of  this  Court’s  Rules,  consti¬ 
tutes  another  step  in  a  series  of  maneuvers  by  which  appellees 
have  been  able,  to  their  own  profit,  to  block  the  issuance  of  an 
important  amendment  to  the  Greater  Boston  Milk  Marketing 

Order  for  more  than  ten  months.1  We  strongly  urge  thajb  the 

— 

1  We  have  specifically  shown  the  profit  which  has  accrued  from  thisjdelay 
to  the  small  group  of  self-seeking  producers  involved,  trying  to  maintain 
a  favored  position  at  the  expense  of  the  Hoston  pool  producers.  Seej  e.  (/., 
Appellant's  Main  Brief,  pp.  44-455.  The  damage  irretrievably  cast  cfn  the 

(1) 


! 
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petition  be  denied  forthwith  and  that  appellees  be  admonished 
that  no  further  delay  of  any  type  will  be  obtained  from  this 
Court. 

The  petition  contains  absolutely  no  new  matter.  It  consists, 
rather,  of  the  same  contentions  which  have  been  repeatedly  met 
and  refuted.  It  resorts  again  to  the  same  distortions  of  fact 
which  we  have,  time  and  again  in  this  case,  corrected  with  ap¬ 
propriate  references  to  the  record.  Each  and  every  issue  of 
fact  and  law  involved  in  this  case  was  carefully  considered  by 
this  Court 2  and  disposed  of  in  a  forceful  and  thorough  opinion. 
The  Court  recognized  the  applicability  of  well-established  and 
familiar  principles  with  regard  to  prematurity  and  the  failure 
of  the  district  court  to  make  any  findings,  principles  which  in 
and  of  themselves  required  dissolution  of  the  injunction  issued 
bv  the  district  court.  The  Court  went  deeper  into  the  case, 
and.  after  careful  discussion  of  all  arguments,  concluded  that 
the  complaint  itself  must  be  dismissed  for  lack  of  standing  in 
appellees  to  sue.  In  the  course  of  this  consideration,  the  Court 
recognized  the  tragic  impact  of  delaying  litigation  of  this  type 
on  complex  and  important  administrative  proceedings,  stating 
(Slip  Op.,  p.  5): 

*  *  *  Plain  waste  of  time,  effort  and  money  plus 
possibly  continued  thwarting  of  the  effectiveness  of  the 
legislative  ami  administrative  scheme  would  merely  add 
up  to  frustration,  surely  not  an  end  result  to  be  en¬ 
couraged  by  the  action  of  the  courts.  *  #  * 

Appellees  nevertheless  persist  in  seeking  this  condemned 
“end  result”  by  taking  advantage  of  every  available  court  pro¬ 
cedure.  invoking  them,  as  we  have  said  above,  on  the  basis  of 
fully  expended  contentions.  Specifically,  these  stale  claims  are 
as  follows: 

Boston  pool  »>:•!  lucers  is  past  of  vhc  injury  caused  by  the  delay  attendant 
on  this  law  suit.  See  Appellant's  Main  Brief,  pp.  4(5-49.  More  broadly,  the 
blocking  of  the  extension  order  involved  in  this  law  suit  has  tied  up  closely 
related  administrative  orders  deal  in?  with  many  other  aspects  of  the  Boston 
Milk  Order.  See  Appellant's  Opposition  to  Appellees*  Motion  for  an  Exten¬ 
sion  of  Time  in  which  to  File  Their  Brief  (tiled  March  10.  1956),  pp.  6-10. 

2  Some  of  the  contentions  now  made  and  relied  on  were  even  rejected  by 
the  district  court  as  totally  without  merit.  See  p.  3,  infra. 
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1.  Appellees  again  assert  that  the  Secretary  of  Agriculture 
failed  to  make  the  necessary  findings  to  support  his  proposed 
order  in  that  he  did  not  find  in  so  many  words  that  “disorderly 
marketing  conditions”  existed.3  Petition  for  Rehearing,  pp. 
4-6.  This  contention  was  made  by  appellees’  counsel  in  the 
district  and  rejected  by  the  district  judge.  See  Appendix,  pp. 
176-178.  Upon  the  district  judge’s  observing  that  the  detailed 
findings  made  in  the  administrative  proceeding  showed  in¬ 
stability,  appellees’  counsel  conceded  the  point  but  too|c  the 
position  that  the  findings  were  not  supported  by  the  evidence. 
This  aspect  of  the  case  has  been  discussed  over  and  over  again. 
Appellant’s  Reply  Brief,  p.  7;  Appellant’s  Main  Brief,  pp. 
30-32.  In  oral  argument  before  this  Court,  counsel  for  ap¬ 
pellees  endeavored  to  withdraw  this  concession — and  varjy  the 
issue  framed  thereby — by  explaining  that  it  has  been  made  in 
the  heat  of  argument.  This  Court  permitted  him  to  endeavor 
to  show  just  wherein  the  findings  were  insufficient.  He  was 
unable  to  do  so.  In  view  of  this  extensive  consideration  6f  the 
point,  it  is  difficult  to  see  how  a  petition  for  rehearing  cap  now 
make  the  same  point  “*  *  *  in  good  faith  and  not  for  delay.” 
The  same  observations  might  be  made  as  to  the  materials  set 
forth  on  page  6  of  the  Petition  for  Rehearing.  Here,  appellees 
again  state  that  the  Secretary’s  findings  were  not  based  upon 
evidence  introduced  in  the  hearing.  And,  in  connection!  with 
this  warmed-over  contention,  the  petition  again  offers  tljie  as¬ 
surance  that  appellees’  counsel  “*  *  *  was  present  throughout 
the  hearings  at  which  evidence  was  taken.”  This  assurance, 
apparently  offered  now  as  of  some  evidentiary  value,  was 
accepted  once  by  the  district  judge,  who  refused  to  consider  the 
record  of  the  administrative  hearing  at  all.  But  its  value,  if 
any,  should  long  since  have  disappeared.  The  full  administra¬ 
tive  record  was  made  available  to  this  Court  as  part  of  the 
appellant’s  presentation  and  the  sufficiency  of  the  evidence  to 
support  the  Secretary’s  findings  were  shown  in  detail.  See 

Appellant’s  Main  Brief,  pp.  36-39;  Appellant’s  Reply  Brief, 

— 

*  The  petition  for  rehearing  contains  a  further  distortion  of  this  conten¬ 
tion,  stating  (p.  S)  that  the  Secretary  utilized  findings,  as  the  basis  of  the 
proposed  order  involved  in  this  proceeding,  which  were  made  in  the  orig¬ 
inal  Boston  Milk  Marketing  proceeding  many  years  ago.  There  is  nc{  truth 
to  this  assertion. 
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pp.  7-9.  Here  again,  in  oral  argument,  the*  sufficiency  of  the 
evidence  to  support  the  Secretary’s  findings  was  fully  presented 
by  appellant.  Appellees'  counsel,  seeking  to  challenge  the  evi¬ 
dence,  was  unable  to  support  his  challenge  in  response  to  spe¬ 
cific  questioning  by  the  Court.  Finally,  this  Court  considered 
and  decided  the  question  with  regard  to  the  sufficiency  of  the 
challenges  (Slip  Op.,  p.  7). 

2.  As  another  basis  for  rehearing,  appellees  state  that  this 
Court  disregarded  the  rule  that  the  district  court  findings  of 
fact  should  not  be  set  aside  unless  clearly  erroneous.4  The 
point  is  absurd.  One  basis  for  the  Secretary’s  appeal  to  this 
Court  was  the  fact  that  the  district  court  made  no  findings  of 
fact  (Appellant’s  Main  Brief,  pp.  29-30;  Appellant’s  Reply 
Brief,  p.  7)  and  that  whatever  observations  the  district  judge 
made  constituted  improper  “balancing  of  the  equities,”  with¬ 
out  any  regard  to  the  public  interest  involved  or  the  irreparable 
injury  caused  to  validly  interested  third  parties.  Appellant’s 
Main  Brief,  pp.  44-47.  These  points  were  argued  and  decided 
by  this  Court.  Slip  Op.,  pp.  5, 8-9. 

3.  The  petition  for  rehearing  asserts,  without  any  justifica¬ 
tion,  that  the  Secretary  had  made  all  the  findings  which  he 
would  ever  make  and  had  in  fact  promulgated  his  order.  Peti¬ 
tion  for  Rehearing,  pp.  7-8.  The  procedure  to  be  followed, 
incomplete  when  this  proceeding  was  brought  and  the  injunc¬ 
tion  issued,  is  fully  described  and  discussed  in  Appellant’s 
Main  Brief,  pp.  7-8, 21-22  and  in  Appellant’s  Reply  Brief,  p.  6. 
Under  the  statutory  plan,  it  is  perfectly  clear  that  the  promul¬ 
gation  of  the  order  made  by  the  Secretary  was  tentative  and 
that  the  order  could  not  become  effective  until,  after  the  refer¬ 
endum,  the  Secretary  made  the  two  further  findings  required 
by  7  U.  S.  C.  608c  (9).  In  fact,  the  section  of  the  Rules  of 
Practice  cited  in  the  Petition  for  Rehearing,  p.  8,  makes  clear 
that  appellees’  statement  as  to  the  sequence  of  findings  is 

‘These  “findings  of  fact”  are  said  to  have  been  promulgated  by  the  dis¬ 
trict  judge  after  “*  *  *  lengthy  hearings  and  full  considerations  *  * 
Petition  for  Rehearing,  p.  7.  As  we  have  shown,  the  district  judge  improp¬ 
erly  accepted  statements  of  appellees*  counsel  and  conclusory  affidavits, 
carefully  hedged,  as  the  basis  for  his  action,  while  refusing  to  consider  the 
actual  administrative  record  or  statements  of  Government  counsel.  Appel¬ 
lant’s  Main  Brief,  pp.  1G-16,  30-36 ;  Appellant’s  Reply  Brief,  pp.  1-2,  7-8. 


incorrect.  That  section  expressly  refers  to  the  need  fori  addi¬ 
tional  determinations  by  the  Secretary  under  7  U.  S.  C.  608c 
(9).  This  statutory  plan  is  correctly  described  by  this  Court 
in  its  opinion,  with  the  obvious  fact  noted  that  the  order  has 
not  yet  been  issued.  Slip  Op.,  pp.  4-5. 

4.  The  petition  for  rehearing  asserts,  with  a  by  now  familiar 
muddle  of  supporting  contentions,  that  they  have  shown  suffi¬ 
cient  invasion  of  legally  protected  interests  so  as  to  be  accorded 
standing  to  sue.  All  of  these  legal  and  factual  contentions, 
including  the  entirely  unwarranted  assumption  that  inclusion 
in  the  Boston  milk  marketing  area  will  sound  appellees’  “death 
knell,”  have  been  made  before  and  met  before.  See  Appellant’s 
Main  Brief,  pp.  24-26,  44  fn.  83,  47;  Appellant’s  Reply  Brief, 
p.  5.  ..And- this. Court  has  correctly  decided  that  appellee^  have 
no  standing  (Slip  Op.,  pp.  6-7,  8-9)  and  that  any  review  Avail¬ 
able  to  them  can  rise  to  no  greater  height  than  that  accorded 
by  the  statute  to  handlers  and  cooperatives.  To  what  wq  have 
already  set  forth  in  our  briefs  and  argument,  we  would  only 
like  to  add,  on  this  point,  the  suggestion  that  a  very  dangerous 
situation  would  exist  if  handlers,  by  financing  litigation  in  the 
name  of  dissident  producers,  could  evade  the  limitations  ex¬ 
pressly  imposed  by  Congress  on  their  right  of  review. 
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CONCLUSION 

For  the  reasons  set  forth  above,  the  petition  for  rehearing 
should  be  denied  forthwith  and  appellees  should  be  admonished 
that  this  Court  will  grant  no  further  stay  orders. 


George  Cochran  Doub, 
Assistant  Attorney  General. 


Oliver  Gasch, 

United  States  Attorney, 


Samuel  D.  Slade, 


Of  Counsel: 


Herman  Marcuse, 
Attorneys,  Department  of  Justice. 


Neil  Brooks, 

Assistant  General  Counsel, 


Clarence  H.  Girard, 

Attorney,  Department  of  Agriculture. 
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Answer  of  the  Appellant  Ezra  T.  Benson,  Secretary  of  Agricul¬ 
ture,  to  Appellees’  Motion  for  Rehearing  In  Banc  to  Robert  W. 
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APPEALS  FROM  AX  ORDER  OF  THE  EXITED  STATES  DISTRICT 
COURT  FOR  THE  DISTRICT  OF  COLUMBIA 

_ 

REPLY  BRIEF  FOR  APPELLANT  EZRA  T.  BENSON 

I 

This  suit,  instituted  by  complaint  filed  on  September  19, 
1955,  is  an  attempt  to  strike  down  a  statutory  administrative 
proceeding,  essentially  on  the  basis  that  the  administrative  rec¬ 
ord  did  not  contain  a  “single  iota  of  evidence”  to  support  the 
administrative  findings  (App.  176, 178, 183;  cf.  our  Brief,  pp.  15, 
30-32).  No  copy  of  the  administrative  record  thus  challenged 
was  offered  to  the  district  court  with  the  complaint,  flight 
days  later,  on  September  27, 1955,  appellees’  motion  for  a  pre¬ 
liminary  injunction  was  heard.  On  that  day,  appellees ; filed 
certain  affidavits  which  in  no  way  supported  their  attack  oh  the 
administrative  record.  Nevertheless,  as  we  have  shown  irji  our 
main  brief,  appellees  pressed,  and  the  district  court  accented, 
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the  allegations  of  counsel  that  there  was  no  evidence  to  support 
the  administrative  findings.1 

In  other  words,  appellees'  strategy  was  and  is  to  have  the  ad¬ 
ministrative  record  condemned  without  examination.  Here, 
they  seem  to  contend  that  the  administrative  record  cannot  be 
considered  on  this  appeal  and  that,  in  addition,  the  authenticity 
of  that  record  is  questionable. 

The  administrative  record  was  filed  in  the  district  court  by 
appellant,  together  with  his  answer,  on  September  29,  1955, 
nine  days  after  he  was  served  and  eight  days  prior  to  the  district 
court’s  memorandum  opinion  of  October  7,  1955.  As  part  of 
the  district  court  record,  it  was  docketed  here  and  all  pertinent 
portions  of  it  are  contained  in  the  Appendix  to  our  brief,  printed 
in  compliance  with  Rule  17  (c)  (11)  of  this  Court.  To  the 
extent  that  appellees'  challenge  to  the  administrative  findings 
can  properly  be  considered,  appellees  can  no  longer  avoid  hav¬ 
ing  their  assertions  examined  in  the  light  of  the  record. 

a.  Appellees’  brief  repeatedly  refers  to  the  administrative 
record  as  “what  purported  to  be"  the  administrative  tran¬ 
script  (Appellees'  Brief,  pp.  4,  29).  This  transcript,  on  file  in 
this  Court,  contains  a  certificate  by  the  Presiding  Officer  (Hear¬ 
ing  Examiner)  Hyde  to  the  effect  that  it  constitutes  a  true, 
correct,  and  complete  transcript  of  the  evidence  given  at  the 
hearings.2 3  In  addition,  each  volume  is  prefaced  by  a  certifi¬ 
cate  pursuant  to  28  U.  S.  C.  1733  by  a  duly  authorized  official  of 
the  Department  of  Agriculture.  If  appellees  desire  to  chal¬ 
lenge  these  certificates  as  false,  they  should  do  so  openly  and 
suffer  the  consequences  for  making  obviously  unfounded  and 
irresponsible  charges.  If,  for  obvious  reasons,  appellees  pre¬ 
fer  not  to  challenge  the  administrative  record  openly,  they 
must  hold  their  peace  and  refrain  from  sly  insinuations  that 
appellant  has  filed  a  falsified  transcript.  See  Missouri-Kan- 
sas-Texas  R.  R.  Co.  v.  Texas,  275  U.  S.  494  (and  compare  Na¬ 
tional  Surety  Co.  v.  Jarvis,  278  U.  S.  610,  611),  in  which  the 


1  Appellees  now  argue,  misciting  cases  to  support  the  argument  (Appellees* 
Brief,  pp.  S-9. 20),  that  there  is  no  presumption  of  administrative  regularity 

to  overcome  a  bare  challenge  of  the  type  which  they  offered  below.  There  is, 
of  course,  such  a  presumption.  And  the  cases  merely  hold  that  it  may  be 
overcome  by  proper  evidence,  not  here  present. 

3  This  certificate  may  be  found  at  the  end  of  Volume  IV  of  the  transcript. 
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Supreme  Court  caused  briefs  to  be  stricken  for  insinuations 
of  this  type. 

b.  Appellees  furthermore  repeatedly  make  the  argument  that 
the  administrative  record  is  not  properly  before  this  (pourt 
because  appellant  has  printed  only  excerpts  from  it  in  hii  Ap¬ 
pendix.  See,  e.  g.,  Appellees’  Brief,  pp.  11,  24-25,  28-33. 
This  argument  is  invalid  on  its  face  and  we  wonder  how  ap¬ 
pellees  can  make  it  in  good  faith. 

The  transcript  of  the  administrative  proceedings  was;  filed 
in  the  district  court  together  with  the  answer.  Thus,  it  con¬ 
stitutes  part  of  the  district  court  record.  Our  designation  of 
the  record  on  appeal  included  all  the  “record,  proceedings,  evi¬ 
dence,  exhibits  and  transcript  of  record  filed  in  the  District 
Court.”  The  administrative  record  thus  is  part  of  the  record 
on  appeal  and  is  properly  before  this  Court.  Rule  17  ojf  the 
General  Rules  of  this  Court  does  not  require — indeed  it  pro¬ 
hibits  without  special  leave — the  printing  of  the  entire  record; 
it  merely  provides  for  the  printing  of  “such  parts  of  the  rjecord 
material  to  the  questions  presented  as  the  appellant  desires  the 
court  to  read  .” 

In  view  of  the  representations  made  in  the  district  court  by 
appellees’  counsel  to  the  effect  that  there  was  not  one  “iota  of 
evidence”  in  the  administrative  record  to  support  the  Secre¬ 
tary’s  findings,  appellant  felt  it  appropriate,  if  not  necessary, 
to  make  available  to  this  Court  those  portions  of  the  adihinis- 
trative  record  referring  to  the  inclusion  of  the  four  towns  in  the 
Boston  Marketing  area.3 

By  letter  dated  January  27,  1956,  appellees’  counsel  was 
advised  of  those  parts  of  the  record,  including  the  adminis¬ 
trative  transcript,  which  appellant  intended  to  print.  |  Ap¬ 
pellees’  counsel  replied  by  letter  dated  January  30,  1956,  in 
which  he  complained  not  of  any  omissions  but,  to  the  contrary, 
of  the  excessiveness  of  the  items  designated  for  printing.  By 
letter  dated  February  2, 1956,  a  copy  of  which  is  in  this  Court’s 
records,  appellees’  counsel  was  advised  of  the  reason  why  ijt  was 
felt  necessary  to  print  the  administrative  materials  and  was 

*  This  was  merely  one  among  the  twenty  or  twenty-one  issues  whielji  were 
considered  at  the  administrative  hearing.  App.  13, 14-15,  27,  28-29.! 
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further  advised  that,  in  fairness,  an  attempt  had  been  made  to 
include  all  testimony  offered  at  the  administrative  hearing  as 
pertinent  to  the  issues  here  involved.  This  letter  was  not 
answered.  At  a  later  meeting,  appellees’  counsel  was  advised 
to  notify  appellant  if  he  thought  that  there  was  any  further 
material  that  should  be  included  in  appellant’s  printed  Ap¬ 
pendix.  Appellees  made  no  such  request  and  did  not  print  any 
part  of  the  evidence  in  the  Appendix  to  their  brief,  thereby  in¬ 
dicating  that  there  were  no  additional  parts  they  “desire  [d] 
the  court  to  read.” 

Now,  appellees  object  to  the  use  of  Volume  II  of  appellant’s 
Appendix  and  hint  darkly  that  certain  testimony  prejudicial 
to  appellant  has  been  omitted  (cf.  Appellees’  Brief,  pp.  11, 29). 
We  believe  that  we  have  printed  all  pertinent  parts  of  the 
administrative  hearings.  Yet,  if  we  have  failed  to  do  so,  we 
have  given  appellees  ample  opportunity  to  correct  us.  In  any 
event,  if  appellees  want  to  rely  upon  any  evidence  allegedly 
omitted  from  our  Appendix,  it  plainly  was  up  to  them  to  print 
it  themselves. 

Further,  they  do  not  even  point  to  pages  of  the  adminis¬ 
trative  transcript  containing  the  allegedly  omitted  testimony, 
in  total  disregard  of  the  Rules  of  this  Court.  Rule  17  (d)  (3), 
referring  to  Rule  17  (c)  (5).  In  these  circumstances,  we  submit 
that  appellees’  assertions,  not  supported  by  any  page  refer¬ 
ences,  cannot  be  heard  by  this  Court.  Benites  v.  Hampton , 
123  U.  S.  519;  Houston  v.  Southwestern  Bell  Tel.  Co.,  259  U.  S. 
318,  325;  Live  Oak  Ass’n  v.  Railroad  Commission,  269  U.  S. 
354,  359;  National  Surety  Co.  v.  Jarvis,  278  U.  S.  610,  611; 
Koppers  United  Co.  v.  Securities  &  Exchange  Commission,  78 
U.  S.  App.  D.  C.  151, 138  F.  2d  577, 578 ;  Shankman  v.  Aspinook 
Corp.,  215  F.  2d  902,  904  (C.  A.  1) ;  National  Labor  Relations 
Board  v.  Kohen-Ligon-Folz,  Inc.,  128  F.  2d  502,  503  (C.  A.  5). 

In  this  connection,  we  wish  to  take  serious  exception  to  the 
statement  on  page  29  of  appellees’  brief : 

It  should  be  noted  that  the  excerpts  included  in  Ap¬ 
pendix  Volume  II  cover  only  three  days  of  testimony. 
Six  days  of  other  testimony  has  been  omitted  and  the 
court  is  entitled  to  infer  that  the  Appellant  has  included 
only  that  portion  which  is  favorable  to  him. 
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The  omission  from  our  Appendix  of  about  two-thirds  pf  the 
administrative  hearings  was  of  course  based  upon  the  circum¬ 
stance  that  most  of  the  items  on  the  agenda  had  no  bearing 
on  the  issues  on  this  appeal.4  Considering  that  the  writer  of 
appellees’  brief,  their  Boston  counsel,3  had  unusual  familiarity 
with  the  administrative  record,6  we  submit  that  the  statement 
quoted  above  falls  considerably  below  the  standards  of  candor 
required  in  this  Court. 

II 

1.  Appellees’  statement  of  fact  suffers  to  a  large  extent! from 
the  same  defect  of  which  we  have  complained  above,  viz.,  the 
failure  to  include  proper  record  references.  We  wish  to  point 
only  to  two  examples  on  page  4  of  their  brief.  The  brief  there 
states  that,  on  the  basis  of  appellees’  affidavits,  “each!  was 
threatened  with  the  destruction  of  his  capital.”  The  record 
reference  to  this  (App.  289)  is  a  statement  by  the  Court]  and 
we  had  pointed  out  in  our  brief  (p.  47)  that  this  stateinent 
does  not  find  support  in  appellees’  affidavits  but  only  in  the 
argument  of  their  counsel.  The  same  paragraph  states  again 
without  record  reference:  “They  further  showed  that  njiany 
Massachusetts  farmers  had  been  forced  out  of  business  by!  fed¬ 
eral  control  and  that  many  of  the  appellees  faced  the  same 
fate.”  The  only  statement  in  the  record  supporting  this  asser¬ 
tion,  we  were  able  to  find,  was  made,  carefully  hedged,  upon 
information  and  belief.7 

2.  On  the  issue  of  prematurity,  appellees  seem  to  takq  the 
following  positions:  (a)  that  the  decision  to  take  the  refer¬ 
endum  constituted  final  administrative  action;  and  (b)  that, 

in  any  event,  finality  was  not  a  prerequisite  to  judicial  review 

_  ! 

i 

4  Supra ,  p.  3,  fn.  3. 

•  Cf.  api>ellees'  subsequently  withdrawn  motion  for  an  extension  of  time. 

*Cf.  liis  representations  to  the  district  court:  “I  appeared  at  the  trial. 
I  attended  every  session  of  it.  I  participated  in  it.  I  have  read  the  record, 
every  page  of  it.  in  preparing  my  brief  and  my  exceptions*’  (App.  ITS).  jAnd 
again  at  App.  1S3:  “He  [Government  counsel]  may  not  have  read  the  entire 
record  the  way  I  did.  Your  Honor,  or  followed  the  entire  proceeding^  the 
way  that  my  client  who  signed  that  did.” 

7  Donaldson  Affidavit,  par.  5,  App.  04  at  93. 
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(Appellees'  Brief,  pp.  7-8,  16-18).  Neither  contention  is 
correct.8 

Section  9  (c)  of  the  Administrative  Procedure  Act,  following 
the  decisional  law,  provides  that,  in  the  absence  of  specific 
statutory  provisions,  only  final  agency  action  is  subject  to  ju¬ 
dicial  review,  and  that  interlocutory  administrative  action  or 
rulings  shall  be  reviewable  together  with  the  final  action.  The 
decision  submitting  the  proposed  amendments  of  the  Boston 
Order  to  a  referendum  expressly  states  that  it  was  not  to  become 
effective  unless  and  until  certain  other  requirements  were  met 
(App.  61).  The  decision  thus  did  not  “impose  an  obligation, 
deny  a  right  or  fix  some  legal  relationship"  and,  hence,  was  not 
reviewable.  Cf.  the  argument  at  pp.  22-23  of  our  main  brief 
and  see  United  Electrical  Radio  &  Workers,  etc .  v.  Brownell, 
No.  12943,  decided  by  this  Court  on  April  5, 1956. 

Appellees  seem  to  take  the  position  that  the  missing  deter¬ 
minations  by  the  Secretary  of  Agriculture  were  purely  auto¬ 
matic,  that  they  would  follow  as  a  matter  of  course,  and  that, 
accordingly,  this  Court  could  disregard  them  as  a  purely  min¬ 
isterial  surplusage.  We  submit  that  there  is  nothing  to  indi¬ 
cate  that  the  Secretary  of  Agriculture  will  not  conscientiously 
exercise  his  administrative  discretion  and  judgment  to  deter¬ 
mine  whether  or  not  he  will  issue  the  final  order.  United 
States  v.  Morgan,  313  U.  S.  409,  421-422.  And  in  view  of  the 
essential  resemblances  between  the  administrative  and  judicial 
processes  ( U nited  States  v.  Morgan,  supra) ,  it  is  just  as  inappro¬ 
priate  to  review  prospective  administrative  action  on  the  basis 
of  a  guess,  however  educated  it  may  be,  as  it  is  to  appeal  from 
the  memorandum  opinion  of  a  judge  before  the  entry  of  a 
formal  order.9 

As  to  appellees’  legal  authorities  on  this  point,  all  except 
Wettre  v.  Hague,  168  F.  2d  825  (C.  A.  1),  involve  cases  in  which 
final  orders  were  issued.  Wettre  v.  Hague,  supra,  never  has 
been  recognized  as  good  law  in  this  Circuit.  Young  v.  Higley, 
95  U.  S.  App.  D.  C.  122,  220  F.  2d  487.  It  has  been  all  but 


*  And  compare  out  main  brief,  p.  22. 

*  For  the  difference  between  a  decision  to  submit  a  prospective  Order  to  a 
referendum  and  the  final  Order  itself,  cf.  e.  g.,  19  F.  R.  1384-1395  with  19 
F.  R.  1700-1702. 
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overruled  in  the  First  Circuit  in  which  it  originated.  Fitz¬ 
patrick  v.  Snyder ,  220  F.  2d  522  (C.  A.  1). 

3.  As  we  stated  in  our  main  brief  (pp.  29-30),  the  decision 
below  completely  lacks  the  Findings  of  Fact  and  Conclusions  of 
Law  required  by  Rule  52  (a),  Federal  Rules  of  Civil  pro¬ 
cedure.  Appellees  challenge  this  claim.  We  submit,  how¬ 
ever,  that  their  analysis  of  the  district  court  order  (Appellees’ 
Brief,  pp.  22-23)  does  not  apprise  anyone  of  the  grounds  of  the 
decision  below,  especially  not  of  the  basis  for  the  court’s  as¬ 
sumption  that  there  is  a  reasonable  probability  that  appellees 
would  ultimately  succeed.  These  findings  and  conclusions 
were  not  merely  informally  made.  Cf.  Goodacre  v.  Pana- 
gopoulos,  72  App.  D.  C.  25,  27,  110  F.  2d  716.  They  are  com¬ 
pletely  devoid  of  any  information  required  to  an  understand¬ 
ing  of  the  basis  for  the  injunction. 

Appellees  seek  to  supply  findings  by  here  claiming  that  there 
were  three  arguments  on  which  they  were  likely  to  succeed: 
(a)  the  absence  of  administrative  findings  as  to  disorderly  mar¬ 
keting  conditions  (Appellees’  Brief,  pp.  12-13,  28);  (b)|  the 
improper  selection  of  those  entitled  to  participate  in  the  ref¬ 
erendum  (Appellees’  Brief,  pp.  10,  20,  27-28);  and  (c)|  the 
alleged  lack  of  evidence  to  support  the  administrative  findings 
(Appellees’  Brief,  pp.  10-12,  28-32). 

a.  The  district  court  did  not  believe  that  the  administrative 
findings  with  respect  to  the  market  conditions  were  inade¬ 
quate.  To  the  contrary,  the  district  judge  read  the  pertinent 
findings  to  appellees’  counsel  (App.  177-178)  and  concluded 
that  they  pointed  to  instability.  (App.  178.)  Appellees’ 
counsel  conceded  that  the  findings  were  adequate,  but  count¬ 
ered  that  they  were  not  supported  by  evidence  (App.  lj78). 
Having  admitted  the  adequacy  of  the  findings  in  the  court 
below,  he  cannot  now  challenge  them  here. 

b.  With  respect  to  the  method  of  conducting  the  referendum, 
the  court  below  took  the  position  that  appellees  were  not 
raising  those  issues  (App.  157). 

c.  The  district  court  stated  that  only  one  issue  was  before  it, 
namely,  that  there  was  no  evidence  of  instability  in  the  market¬ 
ing  of  milk  in  the  four-town  area  (App.  183).  On  this  sejore, 
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appellees  take  the  initial  position  that  the  administrative  rec¬ 
ord  may  not  be  considered  by  this  Court  because  the  district 
court  did  not  consider  it  prior  to  issuing  his  injunction  and 
because  appellant  made  no  argument  based  upon  it  (Appellees’ 
Brief,  p.  29).  The  administrative  record  was  filed  in  the  dis¬ 
trict  court  on  September  29,  1955,  together  with  the  answer 
(App.  3),  i.  e.y  more  than  a  week  before  the  district  judge 
handed  down  his  memorandum  opinion,  dated  October  7,  1955 
(App.  198).  Moreover,  appellant  did  submit  to  the  district 
court,  prior  to  October  7, 1955,  a  supplemental  memorandum 10 
which  demonstrated  by  specific  page  references  to  the  admin¬ 
istrative  record  that  the  Secretary’s  findings  were  fully  sup¬ 
ported  by  the  evidence.  Complete  information  as  to  the  evi¬ 
dence  in  support  of  the  administrative  findings  was  before  the 
district  court  at  the  hearing  in  October  on  motion  to  modify  the 
proposed  injunction  order  but  the  judge  refused  to  hear  argu¬ 
ment  or  reconsider  the  issue  (App.  207,  216,  223,  227,  248). 

Appellees  also  make  the  point  that  evidence  in  support  of 
the  findings  had  been  given  by  Mr.  C.  W.  Swonger  but  that 
it  was  “a  fact  that  his  credibility  was  destroyed  by  evidence  for 
the  Appellees  directly  refuting  this  testimony  and  by  a  cross- 
examination  which  does  not  appear  in  the  excerpts  filed  by 
Appellant.”  (Appellees’  Brief,  p.  29.) 11  We  submit  that  this 
statement  is  quite  different  from  the  assurances  given  to  the 
district  court  by  appellees’  counsel  to  the  effect  that  the  order 
was  not  supported  by  an  “iota  of  evidence,  not  a  scintilla  of 
evidence”  (App.  176),  that  the  findings  were  a  “tissue  of  false¬ 
hood”  (App.  179)  or,  as  the  district  court  understood  appellees’ 
counsel’s  representations,  that  there  was  no  evidence  in  the 
record  to  support  the  findings  (App.  183,  194-195). 

10  This  memorandum  was  mailed  to  opposing  counsel  on  October  4,  19.15, 
and  directly  submitted  to  the  court  either  on  the  same  or  on  the  following 
day.  The  judge  filed  it  with  the  clerk  of  the  court  on  October  7,  1955 
(App.  3). 

11  As  we  have  shown,  supra,  pp.  4,  5.  appellees  cannot  here  be  heard  on 
contentions  unsupported  by  references  to  printed  appendices  or  at  least  to 
the  record  as  filed  in  court.  As  a  matter  of  fact,  we  believe  that  we  have 
included  in  our  Appendix,  without  duplication,  all  the  relevant  parts  of 
Mr.  Swonger’s  cross-examination.  Cf.  App.  340-345,  404-410,  436-452, 
482-484. 
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Shifting  his  position,  appellees’  counsel  here  arrogates  to 
himself  the  power  to  pass  on  the  credibility  of  witnesses,  a 
function  which  is  exclusively  within  the  jurisdiction  ofi  the 
administrative  agency.  National  Labor  Relations  Boat'd  v. 
Arcade-Sunshine  Co.,  73  App.  D.  C.  128, 130,  118  F.  2d  49l,  51, 
certiorari  denied,  313  U.  S.  557 :  Mansfield  Journal  Co.  v.  Fed¬ 
eral  Communications  Com’n,  86  U.  S.  App.  D.  C.  102, 110;  180 
F.  2d  28, 36;  Joy  SUk  Mills  v.  National  Labor  Relations  Board, 
87  U.  S.  App.  D.  C.  360,  369,  1S5  F.  2d  732,  741,  certiorari  de¬ 
nied,  341  U.  S.  914;  Celia  v.  United  States,  208  F.  2d  783  (C.  A. 
7),  certiorari  denied,  347  U.  S.  1016. 

To  the  extent  that  appellees  seek  to  detract  from  |Mr. 
Swonger’s  testimony  on  the  ground  that  he  is  regularly  em¬ 
ployed  as  an  economist  by  the  intervenors.  New  England  Milk 
Producers  Association12  (Appellees’  Brief,  pp.  11,  29-30),  it 
may  be  remembered  that  the  witnesses  who  testified  on  appel¬ 
lees’  side  had  an  economic  interest— either  assumed  or  real-j— in 
the  continued  exemption  of  the  four-town  area  from  federal 
regulation,  i.  e.,  they  were  either  handlers  or  local  producers 
temporarily  able  to  sell  all  their  milk  at  Class  I  prices.  Hence, 
if  Mr.  Swonger’s  testimony  is  suspect  on  account  of  an  economic 
interest,  so  is  that  of  appellees’  witnesses. 

i 

CONCLUSION 

In  conclusion  we,  too,  wish  to  refer  to  the  decision  of  the 
Court  of  Appeals  for  the  Ninth  Circuit  in  Ross-Whitney  Corp. 
v.  Smith  Kline  &  French  Lab.,  207  F.  2d  190, 198.  The  court, 
there,  justifies  the  summary  procedure  of  granting  preliminary 
relief  by  pointing  to  the  protection  awarded  to  the  defendant 

#  *  *  by  the  requirement  that  the  petitioner  ppst 
a  bond  and  the  requirement  that  the  court  support  jits 
discretionary  action  with  findings  of  fact  and  conclusions 
of  law. 

In  the  instant  case,  appellant  has  been  deprived  of  both! of 
these  protective  requirements.  The  bond  concededly  was  nomi¬ 
nal  and  out  of  all  proportion  to  the  injuries  to  the  third  parties 

_ _ _ __ _ 
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adversely  affected  by  the  injunction;  and  there  has  not  even 
been  a  nominal  compliance  with  the  requirement  that  the  dis¬ 
trict  court  set  forth  the  findings  of  fact  and  conclusions  of  law 
which  constitute  the  grounds  of  its  action. 

Respectfully  submitted, 

Geo.  S.  Leonard, 

Acting  Assistant  Attorney  General. 
Oliver  Gasch, 

United  States  Attorney. 
Samuel  D.  Slade, 
Herman  Marcuse, 
Attorneys,  Department  of  Justice. 

Of  counsel: 

Neil  Brooks, 

Assistant  General  Counsel. 

Clarence  H.  Girard, 

Attorney,  Department  of  Agriculture. 
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QUESTIONS  PRESENTED 


1.  Whether  the  Secretary  of  Agriculture,  prior  to  the 
issuance  of  an  order  amending  the  Boston  Federal  milk  order  in 
several  particulars  including  an  amendment  to  extend  the  marketing 
area  by  including  four  additional  towns  contiguous  to  the  present 
area,  but  after  a  decision  proposing  such  amendments,  can  be 
enjoined  from  issuing  such  amendments  and  making  them  effective  on 
the  petition  of  two  producers,  purportedly  acting  for  themselves 
and  ninety-five  other  producers,  residents  of  Massachusetts  who 
produce  milk  which  is  sold  in  said  four-town  area  on  the  ground 
(1)  that  the  record  of  the  public  hearings  do  not  support  the 
finding  of  the  Acting  Secretary  and  (2)  that  on  the  direction  of 
the  Acting  Secretary  that  a  referendum  be  held  among  all  the 
producers  supplying  the  present  marketing  area,  as  well  as  pro¬ 
ducers  supplying  the  four  towns  to  be  added  thereto,  were  per¬ 
mitted  to  vote  and  that  the  approval  of  cooperative  associations 
was  to  be  considered  as  the  approval  of  their  members,  even 
though  some  of  such  members  were  opposed  to  the  amended  order  as 
contrary  to  the  Agricultural  Marketing  Agreement  Act  of  1937. 

2.  Whether  in  issuing  a  temporary  injunction  restraining 
the  Secretary  of  Agriculture  from  issuing  the  amended  Boston  milk 
order  where  it  was  shown  that  the  loss  to  be  sustained  by  the 
other  producers,  other  than  the  plaintiffs  furnishing  milk  to  the 
market  was  $175,000  per  year,  a  bond  of  only  $1,000  was  required  of 
the  plaintiffs  below,  was  not  an  abuse  of  discretion  and the  court 
below  should  not  have  required  a  bond  of  substantial  amount  as 
requested  by  the  Secretary. 
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the  appellees,  no  justiciable  controversy  exists 
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II.  In  determining  the  approval  or  disapproval  of  the 
producers  to  the  proposed  order,  the  Secretary  is 
required  to  ascertain  the  approval  or  disapproval 
of  all  the  producers  who  during  the  representative 
period  determined  by  the  Secretary  have  been 
engaged  in  the  production  of  milk  for  sale  in  the 
marketing  area  specified  in  the  proposed  marketing 
agreement  or  order  and  is  required  to  consider  the 
approval  or  disapproval  by  any  cooperative 
association  of  producers  bona  fide  engaged  in 
marketing  the  commodity  covered  by  the  order  as 
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III.  Before  the  plaintiffs  are  entitled  to  a  temporary 
injunction  restraining  the  Secretary  from  issuing 
the  amended  order,  they  must  show  a  reasonable 
probability  that  they  will  prevail  on  the  merits ..  19 

IV.  The  Bond  filed  by  the  appellees  as  ordered  by  the 
court  below  in  the  amount  of  $1,000  is  so  inade¬ 
quate  to  indemnify  the  other  producers  in  the 
market  against  loss  occasioned  to  them  by  reason 
of  the  issuance  of  the  injunction  as  to  constitute 
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thongh  some  of  such  members  were  opposed  to  the  amended  order  as 
contrary  to  the  Agricultural  Marketing  Agreement  Act  of  1937. 

2.  Whether  in  issuing  a  temporary  injunction  restraining 
the  Secretary  of  Agriculture  from  issuing  the  amended  Boston  milk 
order  where  it  was  shown  that  the  loss  to  be  sustained  by  the 
other  producers,  other  than  the  plaintiffs  furnishing  milk  to  the 
market  was  $175,000  per  year,  a  bond  of  only  $1,000  was  required  of 
the  plaintiffs  below,  was  not  an  abuse  of  discretion  and the  court 
below  should  not  have  required  a  bond  of  substantial  amount  as 
requested  by  the  Secretary. 
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FOREWARD 

The  intervenor-defendants,  appellants  here,  shown  In 
the  caption  above  are  each  of  them  incorporated  cooperative 
associations  of  milk  producers  engaged,  among  other  things,  in 
marketing  the  milk  produced  by  their  respective  members  in  the 
Greater  Boston  milk  market.  Such  marketing  is  done  either  by 
the  cooperative  selling  the  milk  directly  to  consumers  or  to 
handlers  as  that  term  is  used  in  the  Boston  Federal  Milk  Order, 
who  in  turn  market  such  milk  by  selling  the  same  to  consumers  in 


the  Greater  Boston  marketing  area.  Portions  of  the  milk  marketed 
by  these  associations  is  distributed  either  by  the  handler  to 
whom  the  milk  is  sold  or  by  the  cooperative  association  itself  to 
consumers  in  the  four  town  area  of  Framingham,  Natick,  Weston  and 
Way land,  which  it  is  proposed  to  add  to  the  definition  of  the 
Greater  Boston  marketing  area  in  the  Boston  Milk  Order  by  the 
proposed  amendment  which  is  the  subject  of  this  litigation. 

JURISDICTIONAL  STATEMENT 

These  proceedings  have  been  brought  by  appellees  in  order 
to  enjoin  the  appellant  Secretary  of  Agriculture  from  promulgat¬ 
ing  certain  proposed  amendments  to  the  Greater  Boston  Milk  Market¬ 
ing  Order  which  would  extend  the  geographical  area  of  the  Greater 
Boston  marketing  area  to  include  the  four  towns  of  Framingham, 
Natick,  Way land  and  Weston  (App.  11).  On  October  21,  1955,  the 
United  States  District  Court  for  the  District  of  Columbia,  per 
Pine,  J. ,  granted  appellees  an  interlocutory  injunction  enjoining 
appellant  from  promulgating  or  making  effective  that  part  of  his 
proposed  order  which  would  incorporate  the  said  four  towns  in  the 
Greater  Boston  marketing  area  (App.  295).  It  is  the  intervenor- 
appellants T  position  that  the  court  lacked  jurisdiction  to  issue 
the  injunction.  The  jurisdiction  of  this  Court  on  appeal  is 
based  on  28  U.S.C.  §  1292. 

STATEMENT  OF  THE  CASE 

The  appellees,  plaintiffs  below,  are  two  milk  producers 
in  Massachusetts  who  sell  their  milk  to  handlers  or  milk  dealers 
in  Framingham  for  distribution  and  sale  in  the  towns  of  Framingham, 
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Natick,  Way land  and  Weston.  They  allege  in  their  Bill  of 
Complaint  that  they  are  officers  of  a  voluntary  association  of 
producers  known  as  Central  Massachusetts  Milk  Producers  Associa¬ 
tion  comprised  of  97  milk  producers  marketing  their  milk  in  said 
towns  which  are  proposed  to  be  added  to  the  Greater  Boston 
Marketing  Area.  The  plaintiffs  seek  to  enjoin  and  to  restrain 
the  Secretary  of  Agriculture  from  conducting  a  referendum  among 
producers  furnishing  milk  in  the  Greater  Boston  Milk  Market  and 
ask  the  court  find  that  the  findings  and  the  decision  of  the 
Secretary  with  reference  to  these  proposed  amendments  was  arbitrary 
and  capricious  not  supported  by  evidence  introduced  at  the  public 
hearings . 

Acting  pursuant  to  the  Agricultural  Marketing  Agreement 
Act  of  1937  as  amended  (7  U.S.C.  §  601;,  et  seq.)  and  in  accordance 
with  the  applicable  rules  of  practice  and  procedure  (7  C.F.R.  900), 
the  acting  Secretary  of  Agriculture  on  September  13,  1955,  issued 
a  decision  (20  F.R.  6932)  with  respect  to  proposed  amendments  to 
the  order  regulating  the  handling  of  milk  in  the  Greater  Boston 
milk  market  (7  C.F.R. ,  Part  904).  The  Acting  Secretary’s  decision 
concluded  that  the  evidence  adduced  at  extensive  public  hearings 
required  the  issuance  of  an  amended  order  which  would,  among  other 
things,  expand  the  area  of  its  coverage  to  the  four  additional 
towns  of  Framingham,  Natick,  Weston  and  Wayland  contiguous  to  the 
present  area.  (App.  27,  et  seq.)  The  decision  included  an  order 
directing  that  a  referendum  be  conducted  among  all  the  producers 
who  during  the  determined  representative  period,  that  is  the 
month  of  April  1955,  were  engaged  in  the  production  of  milk  for 
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sale  in  the  expanded  marketing  area  to  ascertain  whether  such 
producers  favored  the  issuance  of  the  amended  order.  A  referen¬ 
dum  agent  was  designated  to  conduct  the  referendum  in  accordance 
with  the  procedure  for  the  conduct  of  referenda  which  was  published 
in  the  Federal  Register  on  August  10,  1950  (15  F.R.  7155)(App.  60). 
The  referendum  agent  exhausted  every  available  source  of  reliable 
information  to  ascertain  the  names  and  addresses  of  producers  who 
are  eligible  to  participate  in  the  referendum.  (App.  75,  et  seq . ) . 
As  a  result  of  his  efforts,  it  was  learned  that  there  were  12,974 
producers  eligible  to  participate.  Of  this  number,  9,506  were 
members  of  cooperative  associations  which  advised  the  referendum 
agent  that  they  intended  to  exercise  their  privilege  pursuant  to 
the  statute,  Sec.  608c  (12),  of  voting  in  the  referendum  on  behalf 
of  such  producers.  (App.  80). 

On  September  16,  1955,  the  referendum  agent  mailed  to 
each  of  the  remaining  3,468  producers  a  copy  of  the  Acting 
Secretary's  decision,  a  letter  of  explanation  concerning  the 
referendum,  and  a  ballot  which  was  to  be  returned  in  an  envelope 
post  marked  not  later  than  midnight,  September  23.  (App.  83). 

Prior  to  the  date  for  the  closing  of  the  referendum, 
the  Bill  of  Complaint  herein  was  filed.  A  temporary  restraining 
order  was  issued  by  the  court  enjoining  the  Secretary  from 
conducting  the  referendum.  This  temporary  restraining  order  was 
terminated  on  the  entering  of  a  stipulation  between  the  plaintiffs 
and  the  Secretary  by  the  terms  of  which  the  referendum  agent  was 
to  conclude  the  referendum  but  the  amendments  enlarging  the 
marketing  area  were  not  to  be  made  effective  until  after  a 
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hearing  had  been  had  on  the  plaintiffs'  application  for  a  tempo¬ 
rary  injunction.  Hearing  was  had  and  the  Court  rendered  an  opinion 
that  a  temporary  injunction  be  issued  restraining  the  Secretary 
from  making  the  contested  provision  of  the  proposed  amendments 
effective  upon  condition  that  the  plaintiffs  file  a  bond  in  the 
amount  of  $1,000. 

On  application  of  the  Secretary  for  modification  of  this 
order  to  permit  the  amendment  to  become  effective  upon  condition 
that  such  sums  as  might  be  payable  by  the  handlers  in  the  four- 
town  area  to  the  equalization  pool  on  account  of  milk  of  the 
plaintiffs  be  held  in  a  separate  escrow  account  until  the  final 
determination  of  this  litigation  on  its  merits,  at  which  time  the 
distribution  of  the  sums  held  in  the  escrow  account  would  be 
ordered  by  the  court.  In  the  alternative,  the  Secretary  asked 
that  if  the  injunction  were  to  be  continued  that  the  plaintiffs  be 
required  to  file  an  adequate  bond  to  indemnify  the  rest  of  the 
producers  in  the  marketing  area  against  any  loss  they  might  sus¬ 
tain  by  reason  of  the  operation  of  the  injunction,  which  amount 
the  Secretary  estimated  to  be  $1X5,000  per  year.  (App.  202-231). 

The  court  below  denied  the  Secretary's  motion  to  modify 
its  proposed  injunction  order  and  issued  a  temporary  injunction 
restraining  the  Secretary  from  promulgating  or  making  effective 
the  proposed  amendments  to  the  order  upon  the  filing  of  a  bond 
by  the  plaintiffs  in  the  amount  of  $1,000.  (App.  291-294).  From 
the  order  of  the  court  granting  the  temporary  injunction  and  from 
the  order  of  the  court  denying  the  Secretary's  motion  to  modify 
and  denying  the  requested  amount  of  the  bond  to  be  filed  by  the 
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plaintiff,  the  Secretary  has  appealed  and  the  intervenor  defendants 
have  appealed.  (App.  308).  Jurisdiction  of  this  Court  on  appeal 
is  based  on  28  U.S.C.  §  1292  (1952  Ed.). 

Plaintiffs  in  their  Bill  of  Complaint  and  in  their  argu¬ 
ment  appear  to  proceed  on  the  assumption  that  the  Massachusetts 
producers  who  market  their  milk  to  handlers  in  the  four-town  area 
and  whose  milk  is  regulated  as  to  price  by  the  Massachusetts  Milk 
Control  Commission  are  the  only  producers  who  are  involved  or  con¬ 
cerned  with  the  proposal  to  expand  the  Boston  marketing  area  as 
proposed  by  the  amendment.  Milk  distributed  in  the  four-town 
area  comes  from  a  number  of  different  sources.  They  may  be  broadly 
listed  as  follows: 

(a)  The  Massachusetts  producers  furnishing  milk  to 
handlers  in  the  four -town  area,  this  milk  being  regulated  as  to 
price  by  the  Massachusetts  Milk  Control  Commission. 

(b)  Milk  furnished  by  producers  in  the  Boston  pool  who 
sell  the  same  to  handlers  in  the  Greater  Boston  market,  as  that 
market  was  defined  prior  to  the  proposed  amendment.  These 
handlers  distributed  a  portion  of  the  milk  thus  purchased  from 
the  Boston  pool  producers  in  the  four-town  area.  This  milk  is 
regulated  by  and  is  accounted  for  in  accordance  with  the  provisions 
of  the  Boston  Milk  Order. 

(c)  Producers  in  New  Hampshire  and  Vermont  principally 
who  deliver  their  milk  to  plants  in  those  States  which  are  not 
subject  to  regulation  by  any  State  or  Federal  order  and  from 
which  plants  milk  is  shipped  to  handlers  and  is  sold  and  distribu¬ 
ted  in  the  four -town  area.  One  of  the  handlers  distributing  milk 
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from  unregulated  sources  in  the  four -town  area  is  H.  P.  Hood  & 
Sons,  Inc.,  a  handler  under  the  Boston  Order.  Part  of  the  milk 
distributed  by  this  handler  in  the  four-town  area  comes  from  the 
Boston  Pool,  so-called,  and  is  regulated  thereby.  A  substantial 
quantity,  approximately  30,000  quarts  of  milk  per  week  which 
comes  from  unregulated  sources,  is  distributed  by  this  handler 
in  the  four-town  area.  (Affidavit  of  Cj.  W.  Swonger,  App.  221-222) 

THE  RELEVANT  STATUTES,  ORDERS,  REGULATIONS 


Involved  is  the  Agricultural  Marketing  Agreement  Act  of 
1937  (Act  of  June  3,  1937,  c.  296,  50  Stat.  246,  7  U.S.C.  §  601, 
et  seq . ,  1952  Ed.). 

The  Boston  Milk  Order,  being  order  No.  4  as  amended 
(6  F.R.  3762,  5481,  7  C.F.R.  §  904.0  et  seq.,  and  12  F.R.  4921, 

7  C.F.R.  904.0  et  seq. )  and  was  last  proposed  to  be  amended 
September  13,  1955,  20  F.R.  6932.  The  Acting  Secretary's  findings 
on  the  evidence  had  at  the  amendment  hearing  in  1955  in  20  F.R. 
6932. 

The  foregoing  sections  of  the  Agricultural  Marketing 
Agreement  Act  of  1937  are  set  forth  in  the  appendix  to  the  brief 
filed  on  behalf  of  Ezra  Taft  Benson,  Secretary  of  Agriculture. 

The  amendments  to  the  Marketing  Order  proposed  in  September,  1955, 
and  the  findings  with  respect  thereto  are  set  forth  in  Joint 
Appendix,  pp.  29-34,  et  seq. 

STATEMENT  OF  POINTS 

1.  No  final  order  having  been  issued  by  the  Secretary 
of  Agriculture  which  imposes  any  obligation  or  denies  any  right 
or  fixes  any  relationship  upon  the  appellees  (plaintiffs  below), 


no  justiciable  controversy  exists  and  the  injunction  order  was 
improvidently  issued. 

2.  In  determining  the  approval  or  disapproval  of  the 
producers  to  the  proposed  order,  the  Secretary  is  required  to 
ascertain  the  approval  or  disapproval  of  all  the  producers  who 
during  the  representative  period  determined  by  the  Secretary  have 
been  engaged  in  the  production  of  milk  for  sale  in  the  marketing 
area  specified  in  the  proposed  marketing  agreement  or  order  and  is 
required  to  consider  the  approval  or  disapproval  by  any  cooperative 
association  of  producers  bona  fide  engaged  in  marketing  the  commo¬ 
dity  covered  by  the  order  as  the  approval  or  disapproval  of  the 
producers  who  are  members  or  stockholders  in  or  under  contract 
with  such  cooperative  association. 

3.  Before  the  plaintiffs  are  entitled  to  a  temporary 
injunction  to  restrain  the  Secretary  from  issuing  the  amended 
order,  they  must  show  a  reasonable  probability  that  they  will  pre¬ 
vail  on  the  merits. 

4.  The  bond  filed  by  the  appellees  as  ordered  by  the 
court  below  in  the  amount  of  $1,000  is  so  inadequate  to  indemnify 
the  other  producers  in  the  market  against  loss  occasioned  to  them 
by  reason  of  the  issuance  of  the  injunction  as  to  constitute 
abuse  of  discretion  by  the  court  below. 

SUMMARY  OF  ARGUMENT 

1.  Prior  to  the  issuance  by  the  Secretary  of  Agriculture 
of  a  final  order  amending  the  Greater  Boston  Federal  Milk  Market¬ 
ing  Order,  the  court  below  issued  an  injunction  to  enjoin  the 
Secretary  from  making  effective  such  part  of  his  proposed  order 
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as  would  Incorporate  the  four  towns  of  Framingham,  Natick,  Wayland 
and  Veston  into  the  Greater  Boston  marketing  ares.  The  administra¬ 
tive  processes  required  to  be  observed  Tinder  the  Act  (7  U.S.C. 

$  608c (9))  had  not  been  completed  and  no  definitive  order  had  been 
issued  by  the  Secretary.  It  is  well  settled  that  until  an 
administrative  order  is  issued  which  imposes  an  obligation,  denies 
a  right,  or  fixes  some  legal  relationship  as  a  consummation  of  the 
administrative  process,  administrative  orders  are  not  reversible. 
Myers  v.  Bethlehem  Shipbuilding  Corp.  Ltd.,  303  U.S.  41;  United 
Air  Lines  v.  Civil  Aeronautics  Board,  228  F.  2d  13  (C.A.  D.C.) . 
Until  such  time  as  a  final  order  has  been  issued  by  the  Secretary, 
no  justiciable  controversy  exists  and  the  plaintiff's  complaint 
should  be  dismissed* 

2.  The  Secretary  may  not  issue  an  order  under  the  Act 
(7  U.S.C.  608c (8) (A»  unless  he  determines  that  the  issuance  of  the 
order  is  approved  or  favored  by  at  least  two- thirds  of  the 
producers  who  during  a  representative  period  determined  by  the 
Secretary  have  been  engaged  in  the  production  of  such  commodity, 
in  this  case  milk,  for  sale  in  the  marketing  area  specified  in 
such  marketing  order.  The  producers  who  may  participate  in  the 
referendum  are  "those  engaged  in  the  production  of  milk  for  sale 
in  the  marketing  area."  The  producers  who  participated  in  the 
referendum  on  these  proposed  amendments  were  all  so  engaged. 

The  referendum  need  not  be  limited  only  to  those  Massachusetts 
producers  who  furnished  only  a  part  of  the  milk  for  the  four-town 
area  here  in  issue.  It  must  include  all  producers  who  shipped 
milk  to  the  marketing  area  during  the  representative  period. 


The  Act  (7  U.SX.  §  608c (12))  requires  the  Secretary  to 

i 

consider  the  approval  or  disapproval  of  any  cooperative  associa¬ 
tion  bona  fide  engaged  in  marketing  the  milk  covered  by  such 
order,  or  in  rendering  services  for  or  advancing  the  interests 
of  the  producers  of  such  milk,  as  the  approval  or  disapproval 
of  its  members.  This  is  complete  authority  for  the  action  of 
the  Secretary.  H.  P.  Hood  &  Sons  v.  U.S. ,  307  U.S.  588,  597. 

3.  There  is  a  strong  presumption  that  the  acts  of  public 
officers  are  done  in  accordance  with  their  authority  and  until 
the  facts  are  proven  otherwise,  the  courts  will  not  interfere 
with  such  acts.  The  record  of  the  public  hearings  on  the  pro¬ 
posed  amendments  amply  support  the  findings  and  conclusions  of 
the  Secretary.  Appellees  point  to  no  part  of  this  record  which 
fails  to  support  such  findings.  It  is  incumbent  on  the  appellees 
to  allege  and  prove  that  the  Secretary's  findings  and  conclusions 
are  not  supported  by  the  record.  This  they  have  failed  to  do. 

4.  The  bondi  furnished  by  the  appellees  of  $1,000  is 
grossly  inadequate  to  provide  against  a  loss  of  $175,000  per 
year  to  the  producers  furnishing  milk  to  the  marketing  area, 
in  the  event  that  appellees  shall  fail  to  maintain  their  suit 
on  the  merits.  To  require  only  a  nominal  bond  in  the  face  of 
the  accepted  loss  to  all  the  producers  affected  of  $175,000  per 
year  is  an  abuse  of  discretion. 

ARGUMENT 

I .  No  final  order  having  been  issued  by  the  Secretar 
of  Agriculture  which  imposes  any  obligation  or  denies  any  right 
or  fixes  any  relationship  upon  the  appellees,  no  justiciable 
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controversy  exists  and  the  injunction  order  was  improvidently 
issued. 

Under  the  Agricultural  Marketing  Agreement  Act  of  1937 
(7  U.S.C.  §  608c(9)),  before  an  order  may  be  issued  by  the  Sec¬ 
retary  of  Agriculture,  he  must  first  determine  that  handlers  of 
not  less  than  50  per  cent  of  the  volume  of  the  commodity  or  pro¬ 
duct  thereof  covered  by  the  Order  within  the  production  or 
marketing  area  defined  in  such  Order  have  failed  or  refused  to 
sign  a  marketing  agreement,  and  that  such  refusal  or  failure  to 
sign  a  marketing  agreement  tends  to  prevent  the  effectuation  of 
the  declared  policy  of  the  Act  with  respect  to  such  commodity  or 
product  and  that  the  issuance  of  such  order  is  the  only  practical 
means  of  advancing  the  interests  of  the  producers  of  such  commo¬ 
dity  pursuant  to  the  declared  policy  and  that  the  order  is  approved 
or  favored  by  at  least  two-thirds  of  the  producers  who  during  a 
representative  period  determined  by  the  Secretary  have  been 
engaged  within  the  production  area  specified  in  such  marketing 
agreement  or  order  in  the  production  for  marketing  the  commo¬ 
dities  specified  therein;  or  who  during  such  representative  period 
had  been  engaged  in  the  production  of  such  commodity  for  sale  in 
the  marketing  area  specified  in  such  marketing  agreement  or  order. 

The  decision  of  the  Acting  Secretary  filed  September  13, 
1955,  and  the  order  of  the  same  date  directing  that  a  referendum 
of  the  producers  be  taken  were  merely  steps  in  the  administrative 
process  looking  toward  the  eventual  issuance  of  the  amended  order. 
However,  even  after  the  referendum  had  been  concluded  and  the 
Secretary  determined  that  the  issuance  of  the  amended  order  is 
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*• 


approved  or  favored  by  the  requisite  number  of  producers,  the 
Secretary  is  not  required  to  issue  an  order  or  amendments  thereto. 
He  must  first  make  findings  required  by  the  Act  as  above  set 
forth.  Whether  under  any  given  circumstances,  the' Secretary  could 
refuse  to  issue  an  order  or  amendments  thereto  is  a  matter  not 
here  pertinent. 

Appellees  accurately  state  the  status  of  the  action  of 
the  Secretary  in  their  memorandum  filed  in  this  Court  in  answer  to 
the  intervenor  appellants'  motion  to  dismiss  or  affirm  the  appeal 
of  the  plaintiffs  below  from  the  order  allowing  the  intervenors 
to  intervene,  pages  5-6. 

"  *  *  *  No  order  has  been  issued  by  the  defendant  Benson. 
Appellees  are  not  seeking  to  assert  any  right  under  an  outstanding 
order.  There  is  no  certainty  that  the  Secretary  ever  will  issue 
any  order  even  if  he  is  ultimately  successful  in  the  principal  suit. 
There  is  also  no  certainty,  if  he  issues  an  order,  as  to  what  it 
will  contain.  For  all  we  know,  it  might  be  harmful  instead  of 
beneficial  to  the  appellees. 

*  *  * 

"On  the  present  motion,  it  would  appear  therefore,  that 
appellees'  contention  that  it  has  an  economic  interest  requiring 
representation  in  this  case  is  without  substance.  The  speculative 
hope  that  the  Secretary  will  resolve  his  admitted  conjectural 
dubities  and  issue  an  order  *  *  *  does  not  present  any  litigable 
right  or  interest.  For  certainly  the  appellees  cannot  claim  to 
found  the  right  to  assert  an  economic  interest  upon  the  hope  or 
expectation  that  the  Secretary  of  Agriculture  may  eventually 
decide  to  issue  an  order  in  their  favor." 
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If  the  appellees  are  correct,  and  these  intervenor 
appellants  submit  that  they  are,  in  their  view  that  there  is  no 
certainty  that  the  Secretary  will  ever  issue  any  order,  or  if  he 
issues  an  order .  what  its  terms  will  be,  then  the  appellees1 
entire  case  is  moot  and  presents  no  justiciable  controversy  and 
should  have  been  dismissed.  In  this  connection,  see  footnote  10 
in  Burrell  v.  Martin  (C.A.  D.C.  1955  -  App.  D.C.)  decided 
November  10,  1955,  but  not  yet  reported. 

"A  moot  case  has  been  defined  as  one  which  seeks  to 
get  a  judgment  on  a  pretended  controversy,  when  in  reality  there 
is  none,  or  a  decision  in  advance  upon  a  right  before  it  has  been 
actually  asserted  and  contested. " 

Under  the  Administrative  Procedure  Act,  60  Stat.  238, 

5  U.S.C.  1003(c),  every  final  agency  action  is  subject  to  review 
at  the  behest  of  any  person  whose  legal  rights  are  adversely 
affected,  Snyder  v.  Buck,  340  U.S.  15,  95  L.Ed.  15;  but  here  in 
the  view  of  the  appellees  there  has  been  no  final  agency  action; 
they  assert  that  no  order  has  been  issued  and  may  never  be  issued. 
Even  where  administrative  intention  has  been  expressed  but  has 
not  yet  come  to  fruition  or  where  that  intention  is  unknown,  the 
controversy  is  not  ripe  for  equitable  intervention.  Eccles  v. 
Peoples  Bank  of  Lakewood  Village,  333  U.S.  426,  92  L.Ed.  784. 

Utah  Fuel  Co.  v.  The  National  Bituminous  Coal  Commission,  306 
U.S.  56,  83  L.Ed.  483. 

Administrative  orders  are  not  judicially  reversible  unless 
and  until  they  impose  an  obligation,  denying  a  right  or  fix  some 
legal  relationship  as  a  consummation  of  the  administrative  process. 
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Chicago  S.  A.  Lines  v.  Waterman  Steamship  Corporation,  333  U.S. 

103,  92  L.Ed.  568;  Myers  v.  Bethlehem  Shipbuilding  Corp.  Ltd., 

303  U.S.  41;  United  Air  Lines  v.  Civil  Aeronautics  Board,  228  F.2d 
13  (C.A.  D.C.). 

It  is  well  settled  that  judicial  review  of  administrative 
action  may  not  be  had  until  such  action  has  been  completed. 

Until  such  time  as  a  final  order  has  been  issued  by  the  Secretary, 
no  justiciable  controversy  exists  and  the  plaintiff's  complaint 
should  be  dismissed.  See  Riss  &  Co.  v.  Interstate  Commerce 
Commission,  179  F.2d  810  (C.A.  D.C.)  in  which  case  the  Court  held 

"Courts  are  not  authorized  to  interfere  by  injunction 
or  declaratory  judgment  with  the  conduct  of  pending  administrative 
proceedings."  It  is  further  held  in  that  case  that  the  complaint 
should  have  been  dismissed.  See  also  Richfield  Oil  Co.  v.  U.S. , 

207  F.2d  864,  869  (C.A.  9),  where  the  plaintiff  relied  on  the 
Administrative  Procedure  Act.  The  Court  held 

"If,  when  the  complaint  was  filed,  the  agency  action  was 
only  'currently  being  taken'  but  not  so  completed  that  it  could 
be  said  to  be  'ripe  for  review',  such  review  is  not  available 
in  this  action." 

In  Federal  Power  Commission  v.  Edison  Co . ,  304  U.S.  375,  380 
384,  the  relevant  statute  provided  that  "any  party  *  *  *  aggrieved 
by  an  order  *  *  *  may  obtain  a  review  of  such  order  in  the  Circuit 
Court  of  Appeals.  *  *  *  " 

The  Commission  conducted  an  investigation  and  issued  an 
order  directing  the  respondents  to  file  certain  records  avail¬ 
able  for  examination.  The  respondents  contended  that  they  were 


not  subject  to  the  act  and  sought  to  enjoin  the  Commission’s 
alleged  order.  The  Court  held  that  there  are  many  orders  of  the 
Commission  which  are  not  judicially  reviewable  and  that  the 
"provision  for  review  thus  relates  to  orders  of  a  definitive 
character  dealing  with  the  merits  of  a  proceeding  before  the  Com¬ 
mission  *  *  *  The  record  in  this  case  contains  no  such  final 
order.  See  also  Rochester  Tel.  Corp.  v.  U.S. ,  307  U.S  125,  130, 
and  Anti-Fascist  Committee  v.  McGrath ,  341  U.S.  123,  125. 

We  respectfully  submit  that  on  the  basis  of  the  present 
status  of  the  administrative  action,  there  has  been  no  final 
order.  Appellees  assert  that  status  to  be  the  fact.  Appellants 
fully  subscribe  thereto.  Rather  than  having  issued  any  injunction 
order,  the  court  below  should  have  dismissed  the  action  as  pre¬ 
senting  no  justiciable  controversy. 

II .  In  determining  the  approval  or  disapproval  of  the 
producers  to  the  proposed  order,  the  Secretary  is  required  to 
ascertain  the  approval  or  disapproval  of  all  the  producers  who 
during  the  representative  period  determined  by  the  Secretary 
have  been  engaged  in  the  production  of  milk  for  sale  in  the  market¬ 
ing  area  specified  in  the  proposed  marketing  agreement  or  order 
and  is  required  to  consider  the  approval  or  disapproval  by 
any  cooperative  association  of  producers  bona  fide  engaged  in 
marketing  the  commodity  covered  by  the  order  as  the  approval  or 
disapproval  of  the  producers  who  are  members  or  stockholders  in 
or  under  contract  with  such  cooperative  association. 

Plaintiffs  below,  appellees  herein  in  argument  in  the 
court  below  laid  great  stress  on  the  charge  that  in  conducting 
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the  referendum,  the  Secretary  included  as  producers  eligible  to 
vote  in  the  referendum  all  producers  engaged  in  the  production  of 
milk  for  sale  in  the  Greater  Boston  marketing  area  as  the  same 
would  be  constituted  with  the  four  additional  towns  included 
therein.  It  was  the  contention  of  the  appellees  that  the  referen¬ 
dum  should  be  limited  only  to  those  producers  who  furnished  milk 
to  handlers  in  the  four-town  area.  Whether  by  this  contention  they 
sought  to  limit  the  representation  to  the  97  producers  in 
Massachusetts  whose  milk  was  regulated  by  the  Massachusetts  Milk 
Control  Commission,  or  whether  they  intended  to  include  those 
producers  who  furnished  milk  to  handlers  in  the  four-town  area 
and  which  came  from  outside  Massachusetts  is  uncertain.  The 
appellees  certainly  contended  that  even  though  handlers  in  the 
Greater  Boston  market,  as  the  same  was  defined  prior  to  the 
proposed  amendment,  distributed  and  sold  milk  to  consumers  in  the 
four-town  area,  which  milk  was  furnished  by  the  producers  in  the 
Greater  Boston  pool  and  which  was  fully  regulated  by  the  provisions 
of  the  Boston  Order,  the  producers  in  the  Boston  pool  who  furnished 
this  milk  should  be  excluded  from  the  referendum. 

The  question  of  who  is  entitled  to  participate  in  a 
referendum  on  a  proposed  order  was  considered  and  passed  upon  by 
the  Supreme  Court  in  H.  P.  Hood  &  Sons  v.  U.S. ,  307  U.S.  588,  597 
et  seq.  "The  Act  does  not  supply  the  Secretary  with  detailed 
directions  as  to  the  manner  of  holding  a  referendum.  Its  language 
is  general.  The  Secretary  fmay  conduct  a  referendum  among 
producers f.  What  producers?  Those  'engaged  in  the  production  of 
[milk]  for  sale  in  the  marketing  area*  .***  Every  producer  who  voted 
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was  so  engaged.  Each  delivered  milk  to  the  plant  of  a  handler 
licensed  to  sell  and  distribute  fluid  milk  in  the  marketing  area. 

The  Order  is  aimed  at  the  handling  of  milk  marketed  in  the  area. 

The  problems  to  be  solved  are  those  engendered  by  the  necessary, 
yet  troublesome  surplus,  of  fluid  milk**  *  * 

"  *  *  *  Nor  can  it  make  any  difference  that  less  than  50  per 
cent  of  the  milk  of  some  stations  was  shipped  to  the  marketing 
area  during  the  representative  period.  There  is  nothing  in  the 
act  that  compels  adopting  50  per  cent  as  determinative.  It  was 
enough  that  the  handlers  of  these  producers  did  send  some  part 
and  could  have  sent  all. 

MTwo  cooperatives  voted  for  their  members  in  favor  of 
the  amendments  to  the  Order.  No  poll  was  taken  of  the  individual 
producer  members  nor  was  there  any  subsequent  approval  by  them  of 
the  action  taken  on  their  behalf  by  the  cooperatives.  Sec.  8c (12) 
directs  the  Secretary  to  consider  the  approval  or  disapproval  of 
cooperatives  as  the  approval  or  disapproval  of  members.  This  is 
complete  authority  for  the  action  of  the  Secretary.  He  need  not 
require  further  referendum  by  cooperatives  themselves.” 

In  their  argument  below,  the  plaintiffs  contended  that 
because  the  number  of  producers  represented  by  cooperatives  was 
sufficient  in  numbers  to  assure  an  affirmative  vote  in  the  refer¬ 
endum,  the  referendum  was  a  mockery  and  the  inference  was  made 
that  the  vote  of  the  cooperatives  should  be  disregarded.  (App. 
112-115). 

This  question  was  dealt  with  and  settled  by  the  Supreme 
Court  in  U.S.  v.  Rock  Royal  Cooperative  Inc.,  307  U.S.  533,  556 


et  seq.  In  that  case  the  charge  was  made  that  there  was  fraud 
in  the  referendum  in  that  there  was  widespread  misrepresentation 
of  the  effect  of  the  Order  and  the  Order  was  to  be  used  as  a 
conspiracy  to  create  a  monopoly.  The  Court  held  MThe  Order  was 
submitted  to  the  producers  for  approval  after  the  hearings  speci¬ 
fied  in  the  statute.  The  full  text  of  the  Order  with  explanatory 
pamphlets  was  mail  each  prospective  voter.  In  the  face  of 
this  fact,  erroneous  statements  cannot  be  permitted  to  render  the 
submission  futile.  *  *  *  There  is  no  authority  in  the  courts  to  go 
behind  this  conclusion  of  the  Secretary  to  inquire  into  the 
influences  which  caused  the  producers  to  favor  the  resolution. 

»t  *  *  *  it  is  quite  true  that  the  League  which  itself 
cast  two-thirds  of  the  favorable  votes  was  in  a  position  to  cast 
more  than  one-third  of  the  total  qualified  vote  against  the  Order. 
This  arises  from  the  provision  of  the  Act,  authorizing  coopera¬ 
tives  to  express  the  approval  or  disapproval  for  all  of  their 
members  or  patrons.  This  is  not  an  unreasonable  provision  as  the 
cooperative  is  the  marketing  agency  of  those  for  whom  it  votes.  If 
the  power  is  in  the  Congress  to  put  the  Order  in  effect,  the  manner 
of  the  demonstration  of  further  approval  is  likewise  under  its 
control.  These  associations  of  producers  of  milk  have  a  vital 
interest  in  the  establishment  of  an  efficient  marketing  system. 

This  adequately  explains  their  interest  in  securing  the  adoption 
of  an  order  believed  by  them  to  be  favorable  for  this  purpose.  If 
ulterior  motives  of  corporate  aggrandizement  stimulated  their 
activities  their  efforts  were  not  thereby  rendered  unlawful.  *  *  *  " 
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It  would  seem,  and  we  respectfully  submit,  that  the  Bock 
Royal  and  Hood  cases  dispose  of  all  argument  and  contentions  made 
by  the  plaintiffs  with  respect  to  the  referendum.  The  record 
clearly  demonstrates  that  milk  from  the  Boston  pool  was  distribu¬ 
ted  by  handlers  in  the  four-town  area.  Milk  from  unregulated 
sources  was  also  distributed  in  the  four-town  area  as  well  as  the 
milk  of  the  plaintiffs  and  those  whom  they  allege  they  represent. 

All  of  these  producers  were  entitled  to  participate  in  the  refer¬ 
endum.  They  will  all  be  affected  by  the  proposed  amendment  to 
the  Order.  The  fact  that  a  substantial  number  of  these  producers, 
sufficient  to  assure  approval  of  the  proposed  amendments  were 
represented  by  cooperatives  of  which  they  were  members,  does  not 
disqualify  such  producers  or  limit  the  right  of  the  cooperatives 
to  vote  in  their  behalf. 

III.  Before  the  plaintiffs  are  entitled  to  a  temporary 
injunction  restraining  the  Secretary  from  issuing  the  amended 
order,  they  must  show  a  reasonable  probability  that  they  will  pre¬ 
vail  on  the  merits. 

There  is  a  strong  presumption  that  the  acts  of  public 
officers  are  done  in  accordance  with  their  authority  and  until 
the  facts  are  proven  otherwise,  the  courts  will  not  interfere  with 
such  acts.  E.  I.  DuPont  DeNemours  &  Co.,  et  al.  v.  Boland  et  al . , 

85  F.2d  12  (C.A.  2).  The  plaintiffs  must  demonstrate  the  probability 
of  the  ultimate  success  in  this  suit.  Embassy  Dairy  v.  Camalier, 

211  F. 2d  41  (D.C.)  This  they  cannot  do. 

In  their  complaint  and  in  argument  in  the  Court  below, 
appellees  allege  and  argue  that  the  findings  of  the  Acting  Secretary 
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are  not  supported  by  evidence  introduced  at  the  public  hear¬ 
ings.  Except  for  the  general  allegation  to  this  effect,  no  sub¬ 
stantiating  evidence  was  presented.  They  point  to  no  portions 
of  the  hearing  record  which  is  lacking  in  substantial  evidence  to 
support  the  findings,  nor  do  they  point  to  any  omissions  in  the 
record  which  would  be  necessary  to  support  the  findings.  In 
paragraph  6  of  the  complaint  (App.  8)  appellees  alleged  that 
the  cooperatives,  including  these  intervenor  appellants,  offered 
evidence  in  support  of  the  proposed  amendments. 

Duly  promulgated  orders  and  regulations  of  the  type 
proposed  to  be  issued  on  the  basis  of  the  Acting  Secretary's 
decision  are  presumed  to  be  based  on  the  existence  of  a  state  of 
facts  justifying  the  action  and  this  presumption  is  too  strong  to 
be  overcome  by  mere  suggestion  of  possible  unfairness  of  the  Order. 
U.S.  v.  Rock  Royal  Cooperative,  307  U.S.  533. 

The  record  of  the  evidence  introduced  at  the  public 
hearing  shows  that  Framingham,  Natick,  Veston  and  Way land  are 
highly  urbanized  communities  with  a  total  population  of  about 
75,000  with  Framingham  and  Natick  having  substantial  industrial 
establishments.  (App.  423).  These  latter  two  communities  are 
experiencing  the  most  rapid  rate  of  growth  among  the  cities  and 
towns  in  Massachusetts.  There  are  large  migrations  to  these 
towns  from  Boston.  The  four  towns  are  contiguous  to  the  present 
marketing  area  and  the : Bureau  of  the  Census  includes  them  in  the 
standard  metropolitan  area  for  Boston.  (App.  426).  They  are 
connected  to  Boston  by  a  system  of  modern  highways.  (App.  427). 
Milk  marketed  in  these  four  towns  must  be  of  the  same  quality 
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as  milk  marketed  in  the  present  Greater  Boston  area.  The  milk 
distributed  in  the  four  towns  comes  from  three  principal  sources: 
(1)  regulated  pool  milk  under  the  Boston  Order  distributed  in 
large  part  by  handlers  under  the  Boston  Order;  (2)  local  dairy 
farmers  whose  milk  is  regulated  by  the  Massachusetts  Milk  Control 
Commission;  and  (3)  milk  from  sources  outside  of  Massachusetts 
from  unregulated  sources,  that  is  milk,  the  price  of  which  is 
not  regulated  by  any  State  or  Federal  agency.  (App.  428).  The 
prices  for  milk  marketed  in  the  four-town  area  have  varied  consider 
ably  with  the  prices  paid  to  producers  of  unregulated  milk 
being  substantially  lower  than  regulated  milk.  (App.  430,  et  seq. ) 

Approximately  half  of  the  distributors  in  the  area  are 
regulated  Boston  handlers.  (App.  428).  These  handlers  must 
compete  with  distributors  who  market  substantial  quantities  of 
unregulated  milk,  much,  if  not  all,  of  which  is  acquired  at  a 
price  substantially  lower  than  the  regulated  handlers  are  required 
to  pay.  Milk  of  Boston  producers  has  been  refused  because  of 
competition  with  unregulated  milk.  (App.  429,  430).  The  largest 
handler  in  the  Boston  pool  is  also  a  handler  in  the  four-town 
area.  A  part  of  his  needs  for  the  four-town  area  comes  from 
Boston  regulated  plants;  but  the  greater  portion  of  this  milk 
distributed  in  the  four-town  area  comes  from  unregulated  sources 
and  is  paid  for  at  a  price  substantially  below  the  price  the 
handler  would  have  been  required  to  pay  if  the  milk  had  been 
purchased  under  the  provision  of  the  Boston  Order.  (App.  430- 
431).  The  producers  within  Massachusetts  who  furnish  milk  to  this 
four-town  area  produce  only  a  portion  of  the  milk  needed  to  supply 
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the  four  towns.  These  towns  must  therefore  depend  upon  outside 
sources ,  either  regulated  or  unregulated,  for  a  substantial  part 
of  their  requirements  and  to  provide  for  fluctuation  in  demand 
and  supply. 

The  Massachusetts  producers  whose  price  is  regulated  by 
the  Massachusetts  Milk  Control  Commission  have  enjoyed  a  preferen¬ 
tial  market  because  they  have  not  had  to  share  any  burden  of  the 
surplus  necessary  in  connection  with  furnishing  the  four  towns 
with  an  adequate  supply  of  milk.  This  surplus  burden  is  being 
borne  primarily  by  the  Boston  pool  producers. 

It  was  upon  evidence  such  as  that  contained  in  the 
present  hearing  record  that  the  original  Boston  milk  order  and 
every  one  of  the  other  57  Federal  milk  orders  were  promulgated. 

The  market  for  fluid  milk  for  use  as  a  food  beverage  is 
the  most  profitable  to  the  producer.  Milk  used  for  other  pur¬ 
poses  brings  lower  returns  to  the  producer.  Consequently,  all 
strive  for  the  fluid  milk  market.  However,  all  milk  cannot  find 
a  ready  market  as  fluid  milk,  the  surplus  must  move  as  manufactured 
milk.  It  is  generally  agreed  that  in  order  to  provide  an  assured 
supply  of  milk  to  meet  the  fluctuating  demands  of  the  market  for 
fluid  milk  at  all  times,  a  supply  beyond  the  low  point  of  such 
demands  is  necessary.  It  is  generally  agreed  that  a  fair  division 
of  the  fluid  milk  market  among  the  producers  and  the  distribution 
of  the  surplus  burden  among  the  producers  is  an  appropriate  method 
for  achieving  stability  in  the  market. 

U.S.  v.  Rock  Royal  Cooperative  et  al.,  307  U.S.  533. 
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The  Act  does  not  prescribe  the  marketing  area.  That 


is  a  matter  which  must  be  of  necessity  left  largely  to  the  dis¬ 
cretion  of  the  Secretary.  U.S.  v.  Wrightwood  Dairy  Company, 

127  F.2d  907.  The  responsibility  for  selecting  the  means  of 
achieving  statutory  policies  and  the  relationship  between  remedy 
and  policy  are  peculiarly  matters  for  administrative  competence. 
The  Secretary  of  Agriculture  v.  Central  Roig  Co . ,  338  U.S.  604, 
613-14. 

Plaintiffs  have  failed  to  show  that  the  evidence  in  the 
hearing  record  upon  which  the  Acting  Secretary  made  his  findings 
does  not  amply  support  such  findings. 

In  their  argument  in  the  Court  below,  the  plaintiffs 
allege  that  the  Massachusetts  farmers , i if  the  order  is  extended  to 
include  the  four-town  area,  will  suffer  a  loss  of  50^  per  hundred¬ 
weight  or  approximately  $1,000  per  producer.  This  is  a  bald 
assertion  with  no  substantiating  evidence  to  support  the  statement. 

They  allege  that  the  amendment  of  the  Boston  order  to 
include  the  four  towns  as  a  part  of  the  regulated  market  would 
oust  the  Massachusetts  Milk  Control  Commission  from  the  regulation 
of  the  prices  to  be  paid  to  the  Massachusetts  producers  for  milk 
sold  in  these  four  towns.  It  is  true  that  if  the  Boston  order  is 
extended  to  include  the  four  towns  as  a  part  of  the  regulated 
marketing  area  that  the  Massachusetts  Milk  Control  Commission 
regulation  of  that  market  will  be  suspended.  It  must  be  pointed 
out  that  the  Massachusetts  Milk  Control  Commission  can  only 
regulate  prices  to  be  paid  to  Massachusetts  producers  for  milk 
sold  to  handlers  in  Massachusetts.  It  has  no  authority  and  cannot 
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regulate  prices  to  be  paid  for  milk  received  from  outside  the 
confines  of  Massachusetts.  The  record  discloses  that  substantial 
quantities  of  milk,  perhaps  as  much  as  one-half  of  the  entire 
volume  of  milk  sold  in  the  four-town  area,  comes  from  sources 
outside  of  Massachusetts  and  beyond  the  authority  of  the  Massachu¬ 
setts  Milk  Control  Commission  to  regulate. 

The  mere  fact  that  the  authority  of  the  Massachusetts 
Milk  Control  Commission,  to  continue  to  regulate  the  price  for 
the  Massachusetts  produced  milk  in  the  four-town  area  will  be 
suspended  as  a  result : of  the  extension  of  the  Boston  Order  to 
include  the  four  towns  affords  no  basis  for  the  issuance  of  any 
injunction  to  restrain  the  Secretary  from  issuing  the  amended 
order • 

The  Act  applies  to  intra-state  milk  which  by  reason  of 
competition  with  the  handling  of  inter-state  milk  so  affects  that 
commerce  as  substantially  to  interfere  with  its  regulation  by 
Congress.  U.S.  v.  Vrightwood  Dairy,  315  U.S.  110.  The  milk 
marketing  order  with  respect  to  milk  in  intra-state  commerce  is 
a  valid  exercise  of  the  authority  of  the  Secretary  because  the 
handling  of  the  milk  directly  affected  inter-state  commerce  even 
though  the  receipts  of  milk  in  the  marketing  area  from  out-of- 
state  sources  was  less  than  one  per  cent,  where  2,304,000  pounds 
of  milk  were  annually  in  inter-state  commerce.  Balazs  v.  Brannan , 
87  F.Supp.  119  (D.C.  Ohio). 

At  the  time  of  the  promulgation  or  reinstatement  of 
the  Boston  Milk  Order  in  1937,  a  group  of  Massachusetts  farmers, 
somewhat  in  the  same  position  as  the  plaintiffs  in  this  case. 
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sought  to  enjoin  the  application  of  the  order  to  them.  In  that 
case,  the  Court  held  that  where  the  price  to  be  paid  to  producers 
of  milk  under  this  Act  and  Order  promulgated  thereunder  was  but  a 
minimum  price  and  neither  the  Act  nor  the  Order  prohibited  a 
handler  from  paying  more  to  producers  than  the  figure  arrived  at 
under  the  formula  set  up  by  the  Act  and  Order  and  neither  the 
Act  nor  the  Order  required  producers  to  do  or  refrain  from  doing 
anything,  producers  were  not  in  a  position  to  challenge  the 
Constitutionality  of  the  Act  or  Order.  Massachusetts  Farmers 
Defense  Committee  v.  U.S. ,  26  F.Supp.  941  (D.C.  Mass.). 

IV.  The  Bond  filed  by  the  appellees  as  ordered  by  the 
court  below  in  the  amount  of  $1,000  is!  so  inadequate  to  indemnify 
the  other  producers  in  the  market  against  loss  occasioned  to  them 
by  reason  of  the  issuance  of  the  injunction  as  to  constitute 
abuse  of  discretion  by  the  court  below. 

Assuming  arguendo,  that  the  court  below  properly  issued 
a  temporary  restraining  order,  then  by  the  provisions  of  Rule  65c 
of  the  Rules  of  Civil  Procedure,  the  Court  must  require  the  plain¬ 
tiffs  to  give  security  in  an  appropriate  amount  for  the  payment 
of  such  costs  and  damages  as  may  be  incurred  or  suffered  by  any 
party  who  is  found  to  have  been  wrongfully  enjoined  or  restrained. 
The  plaintiffs  contend  that  if  the  four-town  area  is  included  as 
a  part  of  the  marketing  area  that  the  prices  to  be  paid  to  them 
will  be  50 £  less  than  the  price  which  they  would  receive  under 
the  Massachusetts  Milk  Control  Commission's  regulations  and  that 
the  plaintiffs  and  the  95  other  producers  whom  they  represent  will 
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in  the  aggregate  sustain  a  loss  of  $1,000  each,  a  total  of  $97,000. 
This  represents  the  sum  which  would  have  been  payable  by  the 
handlers  in  the  four  towns  to  the  Boston  equalization  pool  for 
distribution  among  all  the  producers  participating  in  the  pool. 

In  addition,  there  would  be  additional  amounts  payable  into  the 
Boston  equalization  pool  by  handlers  now  purchasing  milk  from 
unregulated  sources  and  these  sums  we  estimate  to  be  approximately 
$175,000  per  year.  This  sum  would  be  distributable  among  all 
producers  in  the  Boston  pool.  During  such  period  as  the  injunc¬ 
tion  prevents  the  Secretary  from  making  the  order  effective,  the 
producers  in  the  Boston  pool  are  sustaining  a  loss  in  the  aggre¬ 
gate  of  approximately  $15,000  per  month.  Obviously  a  bond  of 
$1,000  is  inadequate  to  reimburse  these  producers  for  the  loss 
which  they  are  sustaining.  It  is  submitted  that  if  the  injunc¬ 
tion  as  issued  below  is  to  stand  pending  the  ultimate  determina¬ 
tion  of  this  case  on  its  merits,  the  bond  to  be  filed  by  the 
plaintiffs  should  be  for  at  least  $150,000. 

In  his  motion  for  modification  of  the  injunction  order, 
the  Secretary  suggested  an  alternative  method  of  preserving  the 
rights  of  the  plaintiffs  pending  the  final  determination  of  this 
action  on  the  merits .  i The  proposal  was  to  terminate  the  injunc¬ 
tion  and  permit  the  order  to  become  effective,  provided  the 
Secretary  determined  to  promulgate  the  amended  order  and  found 
the  existence  of  the  necessary  pre-requisites,  upon  the  condi¬ 
tion  that  the  handlers  in  the  four-town  area  pay  into  a  special 
escrow  fund  such  sums  as  might  be  required  to  be  paid  by  them 
into  the  equalization  fund  on  account  of  milk  purchased  by  them 


from  the  plaintiffs  or  those  whom  they  purport  to  represent, 
such  escrow  fund  to  be  held  subject  to  the  final  order  of  the 
Court  upon  final  determination  of  this  action  on  the  merits. 

In  this  way,  the  rights  of  all  producers  both  those  within  and 
those  without  Massachusetts  are  preserved  and  protected.  No  one 
need  suffer  any  loss. 


CONCLUSION 

For  the  foregoing  reasons,  the  judgment  of  the  District 
Court  granting  the  plaintiffs  a  temporary  injunction  should  be 
set  aside  and  the  Secretary  should  be  left  to  the  exercise  of  his 
judgment  and  discretion  respecting  the  issuance  of  the  amended 
order.  In  the  alternative  if  this  Court  should  affirm  the 
injunction  order  of  the  District  Court  that  Court  should  be 
directed  to  require  plaintiffs  to  furnish  a  bond  in  the  amount  of 
$150,000. 
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No.  13,128 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


REPLY  BRIEF  FOR  APPELLANTS  NEW  ENGLAND  MILK  PRODUCERS f 
ASSOCIATION,  et  al.,  AND  UNITED  FARMERS  OF  NEW  ENGLAND 
_ INC . ,  et  al . _ 

It  is  the  obligation  of  parties  to  proceedings  in 
this  Court  to  state  fairly  and  accurately  the  proceedings  in 
the  court  below.  Where  errors  and  deliberate  mis-statements 
of  the  record  are  made  in  the  brief  filed  by  one  of  the  parties, 
it  is  incumbent  upon  the  other  parties  to  direct  the  attention 
of  the  Court  to  such  errors  and  mis-statements  to  the  end  that 
the  issues  may  be  fairly  and  honestly  presented.  This  reply 
brief  of  these  appellants  is  intended  to  direct  the  attention 


of  this  Court  to  certain  errors  and  mis-statements  in  the 
Appellees’  brief. 

On  Page  4  of  the  Appellees’  brief,  the  Appellees 
state  "The  Appellees  showed  by  their  affidavits  and  in  the 
argument  of  counsel  that  the  Secretary’s  findings  were  without 
warrant  of  law,  invaded  Appellees’  Constitutional  rights,  were 
not  based  upon  substantial  evidence  and  were  such  that  no 
reasonable  man  could  find  on  the  evidence." 

The  record  before  the  District  Court  at  the  time 
of  the  September  27  hearing  on  Appellees’  motion  for  preliminary 
injunction  consisted  of  the  Bill  of  Complaint  (App.  7);  plain¬ 
tiffs’  motion  for  preliminary  injunction  (App.  72);  the  stipula¬ 
tion  (App.  73);  plaintiffs’  request  for  three- judge  court  (App. 
74);  plaintiffs*  amended  complaint  (App.  81);  affidavit  of 
Richard  D.  Aplin,  market  administrator  and  referendum  agency 
of  the  Secretary  of  Agriculture  (App.  75);  affidavit  of 
Richard  D.  Aplin,  referendum  agent  relative  to  the  results  of 
the  referendum  (App.  83);  affidavit  of  Paul  F.  Hawley  (App.  84); 
affidavit  of  Arthur  Schofield  (App.  64);  affidavit  of  H.  L. 
Sparrow  (App.  86);  affidavit  of  Arthur  Schofield  (App.  88); 
affidavit  of  William  Jackson  (App.  91);  affidavit  of  Charles 
Donaldson  (App.  94);  affidavit  of  Frederick  G.  Fisher  (App.  95). 

The  Affidavits  of  Schofield  and  Sparrow  relate 
exclusively  to  the  loss  which  these  affiants  claim  they  will 
sustain  in  the  event  that  the  proposed  amendment  to  the  Boston 
Federal  Milk  Order  extending  the  marketing  area  to  include  the 
four  towns  is  made  effective. 
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The  affidavit  of  Jackson  recites  that  he  is  Vice 


President  and  General  Manager  of  Waveney  Farms,  Inc.,  which  is 
both  a  producer  and  dealer  in  milk,  purchases  the  production 
of  six  other  dairy  farms  and  delivers  its  own  production  and 
that  of  the  six  other  dairy  farms  to  consumers;  that  in  the 
event  the  proposed  amendment  to  the  Boston  Federal  Milk  Order 
is  made  effective,  it  will  discontinue  purchasing  the  milk  of 
the  six  producers  in  order  to  avoid  an  alleged  loss  in  the 
operation  of  his  own  farm. 

The  affidavit  of  Donaldson  recites  that  he  is  a 
milk  producer  selling  his  milk  to  Waveney  Farms  and  has  been 
informed  that  if  the  proposed  amendment  to  the  Boston  Federal 
Milk  Order  is  made  effective,  Waveney  would  discontinue  pur¬ 
chasing  his  milk.  He  further  alleges  on  information  and 
belief  that  in  the  past  when  producers  have  been  placed  under 
the  Boston  Federal  Milk  Order,  large  numbers  of  them  have 
been  forced  out  of  business. 

The  affidavit  of  Frederick  G.  Fisher,  Jr.,  relates 
to  the  conduct  of  the  referendum  by  the  referendum  agent. 

The  first  affidavit  of  Richard  D.  Aplin  describes  the  method 
employed  by  him  in  ascertaining  the  producers  among  whom  the 
referendum  should  be  conducted  and  the  second  affidavit  sets 
forth  the  result  of  the  referendum. 

The  affidavit  of  Paul  F.  Hawley  recites  that  the 
records  of  H.  P.  Hood  &  Sons,  Inc.,  show  purchases  of  milk 
from  the  Great  Barrington  plant  of  the  Dairymen’s  League  in 
the  month  of  April  1955  of  3,685  cans  of  milk  of  which  2,010 
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cans,  or  approximately  500  cans  per  week,  were  delivered  to 

Hood's  East  Bridgewater  plant  and  the  sales  of  milk  by  that 

Company  in  the  four-town  area  from  that  plant  were  750  cans 

per  week;  further  recites  that  in  the  month  of  April  1955, 

approximately  one-half  of  one  per  cent  of  the  milk  sold  by 

that  Company  in  the  four-town  area  represented  milk  purchased 

1/ 

from  the  Great  Barrington  plant  of  the  Dairymen's  League. 

Paragraph  7  of  the  Bill  of  Complaint  sets  forth  a 
general  allegation  of  invalidity  as  matter  of  law  of  the 
findings  of  the  Secretary  and  an  allegation  that  the  findings 
were  such  that  no  reasonable  man  could  make  on  the  evidence 
and  were  arbitrary  and  capricious. 

The  foregoing  was  the  exclusive  record  before  the 
District  Court  at  the  hearing  on  the  motion  for  temporary 
injunction.  Nowhere  in  this  record  is  there  any  specifica¬ 
tion  in  what  respect  the  findings  of  the  Secretary  were 
without  warrant  of  law  and  were  not  based  upon  substantial 
evidence.  Nowhere  in  this  record  is  there  any  statement  or 
specification  as  to  which  findings  of  the  Secretary  are 

challenged  as  being  without  warrant  of  law  and  not  based  on 

2/ 

substantial  evidence. 


J / 

Each  can  contains  40  quarts  of  milk.  The  sales  of  the 
Hood  Company  in  the  four-town  area  per  week  from  its  East 
Bridgewater  plant  were  30,000  quarts. 

_2/ 

In  the  hearings  before  Judge  Pine,  the  Court  made  the 
following  statement  to  counsel  for  defendant: 

"I  wanted  to  confine  you  to  what  is  in  the  record  before 
the  court,  not  something  else,  because  I  decide  this  case 
on  that  record  and  nothing  else."  (App.  141) 
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Obviously  on  the  basis  of  this  record,  Appellees' 
statement  that  Appellees  showed  by  their  affidavits  that  the 
Secretary's  findings  were  without  warrant  of  law,  are  erroneous 
and  without  foundation  in  fact. 

In  the  Appellees'  brief  on  Page  4,  the  following 

statement  is  made:  "They  further  showed  that  many  Massachusetts 

farmers  had  been  forced  out  of  business  by  federal  control  and 

that  many  of  the  Appellees  faced  the  same  fate."  The  only 

evidence  of  record  relative  to  this  statement  is  the  affidavit 

of  Charles  Donaldson  that  he  had  been  informed  and  believed 

that  a  number  of  producers  had  been  forced  out  of  business  by 

the  operation  of  the  Boston  Federal  Milk  Order.  But  with 

neither  name  nor  description  with  which  to  identify  even  a 

single  producer,  this  is  no  more  than  a  rumor  placed  in 

affidavit  form — scarcely  ground  for  requiring  the  controls 

provided  by  law  to  come  to  a  halt,  even  temporarily.  Yet  the 

statement  was  given  nearly  controlling  importance  by  the 

court  below.  App.  277.  The  affi<tovit  of  Jackson  is  a  threat 

that  if  the  order  is  amended  as  proposed  that  Company  would 

discontinue  purchasing  the  milk  of  six  producers.  This  does 

not  support  any  allegation  that  those  producers  would  be 

forced  out  of  business  or  that  they  could  not  obtain  alternate 

_3/ 

markets  even  though  the  threat  is  carried  out. 


_3/ 

In  point  of  fact,  this  affidavit  was  countered  in  the 
court  below  with  the  following  undertaking  (Affidavit  of  C.W. 
Swonger,  App.  pp.  222-3): 

".  .  .  If  Mr.  Jackson  acts  in  accordance  with  his 
threat  and  discontinues  receiving  the  milk  from  the  six 
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The  affidavit  of  Aplin,  the  referendum  agent  setting 
forth  in  detail  the  method  employed  by  him  in  ascertaining 
the  producers  to  be  polled  in  the  referendum  is  detailed  and 
precise.  The  affidavit  of  Fisher  adds  nothing  to  the  descrip¬ 
tion  of  the  method  used  by  the  referendum  agent  in  conducting 
the  poll  of  producers. 

The  affidavit  of  Paul  Hawley  (App.  84),  recites 
in  Paragraph  2  that  of  the  total  milk  sold  by  the  Hood  Company 
in  the  four-town  area,  one-half  of  one  per  cent  represented 
milk  purchased  from  the  Great  Barrington  plant  of  the  Dairymen* s 
League.  Prior  statements  in  this  same  affidavit  recite  that 
there  was  received  by  the  Hood  Company  at  its  East  Bridgewater 
plant  from  the  Great  Barrington  plant  of  the  Dairymen* s  League 
in  the  month  of  April,  1955,  approximately  500  cans  per  week. 
That  the  total  volume  of  milk  sold  from  Hood*s  East  Bridgewater 
plant  was  approximately  9,000  cans  per  week  of  which  1,500 
cans  were  delivered  to  Hood*s  Natick  station  and  approximately 
750  cans  were  delivered  in  the  four-town  area.  The  figures 
given  by  Mr.  Hawley  in  this  affidavit  leave  much  to  be  ex¬ 
plained.  The  sales  in  the  four-town  area  of  750  cans  per  week 
is  more  than  the  total  received  by  Hood  from  the  Great 
Barrington  plant.  Clearly  the  conclusion  that  only  one-half 

3/(Cont  *d) 

producers,  the  New  England  Milk  Producers*  Association  can 
and  will  furnish  to  these  six  producers  an  outlet  for  their 
production  of  milk  in  a  market  in  which  there  is  presently 
a  Federal  milk  order,  and  assure  these  producers  that  they 
will  receive  payment  for  their  milk  on  exactly  the  same 
basis  as  all  other  producers  in  the  same  market  •** 
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of  one  per  cent  of  the  sales  in  the  four-town  area  was  of  milk 
from  the  Great  Barrington  plant  is  incorrect  on  its  face. 

At  the  hearing  before  Judge  Pine  on  October  20-21 
on  the  Secretary’s  motion  for  modification  of  the  injunction 
order,  in  addition  to  the  previously  described  record  there 
was  before  the  court  the  certified  record  of  the  hearings 
conducted  by  the  Secretary  on  the  proposals  to  amend  the 
Boston  Federal  Milk  Order,  and  the  following  affidavits  in 
support  of  the  motion;  affidavit  of  Herbert  L.  Forest,  director 
of  the  Dairy  Division,  Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture  (App.  207).  Affidavit  of  C.  W. 
Swonger  referred  to  in  plaintiff’s  brief  at  Page  11  (App.  216); 
affidavit  of  Fred  S.  Raymond  (App.  223);  affidavit  of  Stanley 
W.  Beal  (App.  227).  The  court  refused  to  permit  any  reargument 
of  the  injunction  order  (App.  248). 

Appellees  state  on  Page  11  of  their  brief  as 

follows: 

"The  testimony  of  Mr.  Swonger  cited  on  Page  37 
of  Appellant’s  brief  was  actually  given  in  connection  with 
milk  which  he  guessed  (App.  433)  might  have  been  brought 
into  the  four-town  area  by  the  Hood  Company." 

The  testimony  of  Mr.  Swonger  referred  to  is  as 

follows: 

"There  is  also  a  possibility  that  a  part  of  the 
milk  which  is  distributed  from  the  Hood  plant  at  East 
Bridgewater  represents  surplus  milk  from  local  Maine 
markets  in  which  Hood  operates.  The  handler  receives 
milk  from  producers  at  plants  in  Portland,  Auburn  and 
Augusta,  which  operate  primarily  to  serve  local  Maine 
markets.  The  supply  for  Portland  and  Auburn  is  in  part 
interchangeable,  with  swing  routes  which  may  move  into 
either  plant.  The  local  surplus  from  Hood  operations 
in  those  markets  can  move  as  freely  by  tank  truck  into 
East  Bridgewater,  as  milk  from  Benson  and  Florence. 
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"The  Maine  Milk  Commission  does  not  attempt  to 
follow  the  utilization  of  milk  which  moves  from  a  plant 
like  Auburn  to  East  Bridgewater ,  and  the  Massachusetts 
Commission  is  equally  powerless  to  regulate  the  price 
paid  to  producers  for  such  milk. 

*  *  * 

"The  Class  II  price  in  local  Maine  markets 
amounted  to  about  $2.62  in  April,  May,  and  June,  and  rose 
to  a  high  of  $3  per  hundredweight  in  December,  last  year. 
The  cost  of  such  milk  is  considerably  less  than  for 
unregulated  milk  from  Benson  and  Florence. 

"It  is  the  cheapest  milk  available  to  Hood  for 
distribution  in  the  Framingham  area." 

The  testimony  of  Mr.  Swonger  cited  on  Page  37  of  the 
appellant  Secretary* s  brief  when  properly  read  is  applicable 
to  the  prices  discussed  by  this  witness  beginning  at  App.  431. 
This  is  perfectly  obvious  from  any  reading  of  this  witness  * 
testimony.  To  say  that  this  cited  testimony  of  Mr.  Swonger 
only  referred  to  the  Maine  milk  is  a  twisting  and  distortion 
thereof  by  the  Appellee. 

While  Mr.  Welden  of  the  Hood  Company  testified  that 
in  the  past  year  no  Maine  milk  had  been  brought  into  the  four- 
town  area  as  stated  by  appellees,  Page  11  of  their  brief, 
neither  Mr.  Welden  nor  any  other  witness  controverted  any  of 
the  testimony  of  Mr.  Swonger  (App.  431-2)  relative  to  the 
prices  paid  to  producers  by  the  Hood  Company  or  Devine  at  the 
unregulated  plants  from  which  milk  sold  in  the  four-town  area 
originated.  This  same  witness,  Mr.  Welden  testified  (App. 

688)  that  if  the  Hood  Company  is  operating  in  an  area  where 
milk  is  coming  from  unregulated  sources  and  that  Company  has 
reason  to  feel  that  their  competitors  are  obtaining  their 
milk  supply  at  a  lower  price  than  the  Hood  Company  they  must 
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do  something  about  it  and  keep  their  procurement  costs  in 
line  with  that  of  their  competitors. . 

This  testimony  of  Mr.  Welden,  together  with  the 
uncontroverted  testimony  of  Mr.  Swonger  previously  cited 
relative  to  the  prices  paid  to  producers  by  the  Hood  Company 
and  others  at  the  unregulated  plants  from  which  milk  for  the 
four-town  area  is  received  buttresses  rather  than  refutes  the 
the  argument  in  the  appellants f  brief  that  the  prices  producers 
received  for  milk  sold  in  the  four-town  area  varied  consider¬ 
ably  with  the  source. 

On  Page  11  appellees  state  that  the  argument  in  the 
appellants*  brief  that  the  local  dairy  farmers  were  able  to 
produce  only  a  portion  of  the  supply  needed  in  the  four-town 
area  is  refuted  by  the  excerpts  in  Volume  II  of  the  appellants' 
appendix.  This  statement  is  unsupported  by  any  references 
to  any  testimony  of  any  witness.  The  testimony  of  Mr.  Welden 
of  the  Hood  Company  (App.  685),  is  that  for  the  12  months' 
period  ending  March  1955  the  shipments  of  Class  I  milk  from 
the  Hood  Company  plant  at  Bridgewater  to  Natick  were  approxi¬ 
mately  7,100,000  pounds  and  during  the  same  period  there  was 
shipped  to  the  Natick  area  from  this  Company's  Boston  city 
plants  approximately  1.1  million  pounds  of  Class  I  milk. 

The  affidavit  of  Paul  Hawley  of  the  Hood  Company 
(App.  84),  that  during  April  1955  approximately  750  cans 
(30,000  quarts)  of  milk  were  delivered  to  the  four-town  area 
per  week  from  the  Bridgewater  plant  of  the  Hood  Company 
strengthens  and  supports  the  argument  of  the  appellants  that 


the  local  dairy  farmers  produce  only  a  portion  of  the  supply 
needed  in  the  four -town  area.  Appellees  well  know  that  the 
local  dairy  farmers  do  not  produce  a  sufficient  supply  to 
meet  the  needs  of  the  four-town  area  for  milk  and  that  regularly 
there  is  shipped  to  the  four -town  area  from  both  regulated  and 
unregulated  plants  substantial  quantities  of  milk.  The  testi¬ 
mony  of  Mr.  Swonger  (App.  428-33),  as  to  the  sources  of  milk 
distributed  in  the  four-town  area  which  is  uncontroverted  and 
which  is  in  fact  supported  by  the  affidavit  of  R.  D.  Aplin 
(App.  75)  as  well  as  by  the  testimony  of  Mr.  Welden  and  Mr. 
Hawley  both  of  the  Hood  Company  previously  cited  definitely 
to  establish  this  fact. 

The  foregoing  are  cited  only  as  some  examples  of 
errors  and  mis-statements  by  Appellees  in  their  brief.  It  is 
not  intended  to  be  a  complete  statement  of  all  errors  and 
mis-statements . 
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